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KING, P.J., FOR THE COURT:

1. Lee Frank Savage was convicted of attempted burglary in the Claiborne County Circuit Court. He was
sentenced to serve aterm of eighteen yearsin the custody of the Mississippi Department of Corrections.
Aggrieved by both the conviction and sentence, Savage hasfiled the instant gpped and assigned the
following as error: 1) whether there was legdly sufficient evidence to support the defendant's motion for
directed verdict, and did the trid court err in falling to grant a judgment notwithstanding the verdict or,
dternatively anew trid and 2) did the trid court commit plain error in falling to grant a circumstantial
evidence indruction?

FACTS



2. On the afternoon of May 2, 1997, Sarah Chambiliss looked out of her window and saw a man knedling
down behind her son'strailer home. Ms. Chambliss observed a man holding arear screen from the window
of the traller. Fearing that the man was attempting to rob her son's home, Ms. Chambliss ran outside to
chase him away. The man jumped over a barbed wire fence and fled. Ms. Chamblissimmediatdy cdled the
sheriff 'soffice.

3. Carl Heming, the deputy sheriff on duty, received the call. Ms. Chambliss described the aleged robber
as a black man wearing faded blue jeans without a shirt. While driving to Ms. Chamblisss home to
investigate, Heming noticed a man jogging aong the road wearing faded blue jeans and a t-shirt. The man
was later identified as Lee Frank Savage. Heming stopped Savage and questioned him. Savage was visibly
sweaty with grass stains on his head and tennis shoes. FHeming aso noticed smdll cuts covering the pams of
Savage's hands. After questioning Savage, Fleming placed him in the patrol car and droveto Ms.
Chamblisss home.

4. While Ms. Chambliss explained the details of that afternoon, Savage remained in the patrol car. During
the interview, Fleming did not ask Ms. Chambliss to identify Savage as the burglar. In fact, Savage was
never identified as the burglar. After investigating the scene, Heming placed the rear window screen in the
trunk of the patrol car and drove back to the police station with Savage. The screen was tested for latent
fingerprints. The fingerprints found on the screen were positively identified as belonging to Savage.

5. Savage was subsequently charged with attempted burglary of the trailer home of James Chambliss. In
his defense, Savage clamed that he did not attempt to break into James Chamblissstraler home. Despite
his testimony, the jury convicted Savage of atempted burglary. Savage's motion for judgment
notwithstanding the verdict, or in the dternative anew tria having been denied, he now appeds his
conviction and sentence.

ANALYS SAND DISCUSSION OF THE LAW
l.

Whether therewaslegally sufficient evidence to support the defendant’s motion for directed
verdict, and did thetrial court err in failing to grant a motion for judgment notwithstanding the
verdict, or alternatively anew trial.

6. Because the standards of review for the denia of adirected verdict and ajudgment notwithstanding the
verdict are the same, we will group the appe lant's first two arguments for discussion purposes. Wetz v.
State, 503 So. 2d 803, 808 (Miss. 1987). See also Steele v. Inn of Vicksburg, Inc., 697 So. 2d 373,
376 (Miss. 1997); American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1390 (Miss. 1995);
Soerry-New Holland v. Prestage, 617 So. 2d 248, 252 (Miss. 1993). Under this standard, "the
prosecution must be given the benefit of al favorable inferences that may be reasonably drawn from the
evidence." Id. (citations omitted). "We may reverse only where, with respect to one or more of the elements
of the offense charged, the evidence so considered is such that reasonable and fair-minded jurors could
only find the accused not guilty.” Harveston v. State, 493 So. 2d 365, 370 (Miss.1986). This assgnment
of error chalenging the sufficiency of the evidence should be sustained "[i]f the facts and inferences so
conddered point in favor of the defendant with sufficient force that reasonable men could not have found
beyond areasonable doubt that the defendant was guilty.” Burge v. State, 472 So. 2d 392, 396 (Miss.



1985).

117. Savage contends that the tria court erred in not directing a verdict in hisfavor and in denying his motion
for judgment notwithstanding the verdict. Despite the presence of his fingerprints on the screen and an
eyewitness decription of his attire, Savage argues that the State failed to provide sufficient evidence to
connect him to the crime scene. Savage clams that this evidence was insufficient to sustain a guilty verdict
on the attempted burglary charge. In gpplying the standard to the case at bar, we find substantia evidence
in the record to support the jury verdict and the evidence is of such quality and weight that affirmance of the
verdict isrequired.

118. Alternatively, Savage argues that the trid court erred in denying his motion for anew trid because the
verdict was againg the overwheming weight of the evidence. The grant or denid of anew trid iswithin the
sound discretion of thetrid judge. Crenshaw v. Sate, 520 So. 2d 131, 135 (Miss. 1988). The Supreme
Court will reverse the lower court's denid of amation for new trid only if, by denying, the court abused its
discretion. Id. (citations omitted). See Shields v. Easterling, 676 So. 2d 293, 298 (Miss.1996) (quoting
Bobby Kitchens, Inc. v. Mississippi Ins. Guar. Assn., 560 So. 2d 129, 132 (Miss.1989) (stating that a
new trid may be granted when, for instance, the verdict is againg the overwhelming weight of the evidence,
when the jury has been confused by faulty ingtructions, or when the jury verdict isaresult of passion, bias
or prgudice)). See Esparaza v. Sate, 595 So. 2d 418, 426 (Miss.1992); Morgan v. Sate, 703 So. 2d
832, 840 (Miss.1997). Absent an abuse of discretion, this court is "without power to disturb such a
determination.” Muse, 559 So. 2d at 1034. In the present case, we cannot conclude that the weight of the
evidence is S0 againg the verdict that an unconscionable injustice will occur absent anew trid. McClain v.
State, 625 So. 2d 774, 781 (Miss. 1993). Thisassgnment of error iswithout merit.

[
Did thetrial court commit plain error by failing to grant a circumstantial evidenceinstruction?

9. Savage dleges that the trid court committed plain error by failing to sua sponte grant a circumstantia
evidence indruction. Savage argues that the fingerprint evidence and the eyewitness account amounted to
circumdantid evidence and was legdly insufficient to sustain aconviction. A circumdantia evidence
ingruction should be given only when "the prosecution can produce neither eyewitnesses or a confession to
the offensecharged.” McNeal v. Sate, 551 So. 2d 151, 157-59 (Miss. 1989); Clark v. Sate, 503 So.
2d 277, 279 (Miss.1987); Keys v. State, 478 So. 2d 266, 267 (Miss.1985); Ladner v. State, 584 So.
2d 743, 750 (Miss.1991). See also Givensv. State, 618 So. 2d 1313, 1318 (Miss. 1993) (dtating that
where dl the evidence tending to prove the guilt of the defendant is circumgtantia, the tria court must grant
ajury ingruction that every reasonable hypothesis other than that of guilt must be excluded in order to
convict). However, while a circumgtantia evidence instruction may be gppropriate, it remains incumbent
upon the defendant to request such an ingtruction. Poole v. State, 94 So. 2d 239, 240 (Miss. 1957). It is
not generdly the obligation of the trid court to prepare and submit jury indructions on behdf of the State or
the defendant. Samuels v. State, 371 So. 2d 394, 396 (Miss. 1979).

1110. Savage argues that the failure to sua sponte grant a circumstantia evidence ingtruction should be
considered plain error. The plain error doctrine may be consdered to insure that a substantia condtitutional
right has not been infringed. The Missssppi Supreme Court has sad thet error is"plain” only if it "affects
subgtantia rights of the defendants.” Grubb v. State, 584 So. 2d 786, 789 (Miss. 1991); Winston v.
State, 726 So. 2d 197, 208 (Miss. 1998). The case law is quite settled regarding sua sponte jury



indructions. "Case law does not impose upon atriad court aduty to ingtruct the jury sua sponte, nor isa
court required to suggest ingtructions in addition to those which the partiestender.” Ballenger v. Sate, 667
S0. 2d 1242, 1252 (Miss. 1995) (citing Conner v. State, 632 So. 2d 1239 (Miss. 1993)) (overruled on
other grounds.) See also Gilesv. State, 650 So. 2d 846 (Miss. 1995). Asagenerd rule, "no error may be
predicated upon the Court's refusal to give an instruction defense counsdl never requested.” Williams v.
Sate, 566 So. 2d 469, 472 (Miss. 1990).

111. As such, this court finds no infringement of a substantial congtitutiond right, and therefore declinesto
consder this matter as plain error.

112. THE JUDGMENT OF THE CLAIBORNE COUNTY CIRCUIT COURT OF
CONVICTION OF ATTEMPTED BURGLARY AND SENTENCE OF EIGHTEEN YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO CLAIBORNE COUNTY.

McMILLIN, C.J., SOUTHWICK, P.J., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE,
AND THOMAS, JJ., CONCUR.



