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SMITH, JUSTICE, FOR THE COURT:

1. This case comes to this Court on appeal by Mark D. Wood, Jr., by and through his father from an
adverse ruling of the Circuit Court of Harrison County, which dismissed Wood's lawsuit againg the Biloxi
Public School Didtrict and Robert J. Guillot.

2. The sole issue before the Court is whether the tria court erred in imposing the sanction of dismissa of
Wood's lawsuit based upon Wood's supposed untruthful response in his sworn answer to interrogatory 13.

3. We find that the case a bar is distinguishable from the cases of Scogains v. Ellzey Beverages, Inc.,
743 So. 2d 990 (Miss. 1999) and Pierce v. Heritage Properties, Inc., 688 So. 2d 1385 (Miss. 1997).
Thetrid court's ruling is based upon asingle aleged untruthful response in an interrogatory. Wood's
response is ambiguoudy worded, thus subject to severa reasonable interpretations. Additionaly, it is not
established that Wood knowingly made afdse statement and it is certainly not established that he submitted
a pattern of false responses under the facts here, and apply our precedent case law, other more appropriate
sanctions should be considered by the lower court. Therefore, we reverse and remand.

STATEMENT OF THE FACTS

4. On May 1, 1996, Mark D. Wood ("Wood"), a high school student at the time, was injured when his
vehicle was rear-ended by aBiloxi Public School Didtrict (“the School Didrict") bus driven by Robert

Guillot ("Guillot™). A week after the accident, Guillot was suspended by the School Didtrict based upon a
finding that the accident had been caused by his negligence. On June 6, 1997, Wood filed suit against the



School Didrict, and Guillot aleging that Guillot's negligent driving had caused him back and neck injuries.

5. In October 1997, the School Didrict hired private investigators to conduct video surveillance on Wood
in anticipation of trial. Severd hours of videotape, taken on different days, depicted Wood performing
various manud tasks without apparent hindrance. The October 10, 1997, video, for example, depicts
Wood bending, twisting, and squatting while performing manua tasks. A video taken in February, 1998
smilarly depicts Wood performing manua tasks at the tire shop at which he worked.

6. On January 23, 1998, Wood submitted his sworn answers to interrogatories propounded by the
School Didtrict. In response to interrogatory 13, which inquired asto the extent of hisinjuries, Wood stated
that:

Theseinjuries affected my attitude, my concentration, my school work, and my ability to do manua
labor. | no longer am able to enjoy tinkering with automobiles as the stooping, bending, and squatting
are panful.

On June 23, 1998, the Schooal District filed amotion to dismiss Wood's complaint pursuant to Rule 37 of
the Missssippi Rules of Civil Procedure, asserting that Wood had made "fal se statements under oath to
deceive the defendants and the court.”

7. Thetrid judge held an evidentiary hearing on July 7, 1998 and entered a written order granting the
motion to dismiss on August 12, 1998. The judge denied Wood's motion to reconsider on January 29,
1999, and Wood timely appealed to this Court.

|SSUE

WHETHER THE ORDER OF DISMISSAL ENTERED AGAINST THE APPELLANT
VIOLATED HISDUE PROCESSRIGHTS, WAS INAPPROPRIATE AND AN ABUSE
OF DISCRETION WHERE ALLEGEDLY THE PLAINTIFF MADE FALSE SWORN
STATEMENTSIN RESPONSE TO INTERROGATORIES PROPOUNDED BY THE
APPELLEE AND WHETHER OR NOT TO ALLOW THE PLAINTIFF TO PROCEED TO
TRIAL IMPEDED THE ORDERLY ADMINISTRATION OF THE JUDICIAL SYSTEM

118. Pursuant to Rule 37(b)(2)(C) of the Missssppi Rules of Civil Procedure, atrid judge may, in
appropriate cases, impose the sanction of "dismissing the action or proceeding or any part thereof.” Miss. R.
Civ. P. 37(b)(2)(C). Such dismissds by the trid court are reviewed under an abuse of discretion sandard.
When this Court reviews a decison that iswithin the trid court's discretion, it first asks if the court below
gpplied the correct legd standard. If the trid court gpplied the correct lega standard, then this Court will
affirm atria court's decison unlessthere is a"definite and firm conviction that the court below committed a
clear error of judgment in the conclusion it reached upon weighing of rdevant factors"" Scogainsv. Ellzey

Beverages, Inc., 743 So.2d 990, 996 (Miss. 1999); Pierce v. Heritage Properties, Inc., 688 So.2d
1385, 1388 (Miss.1997).

19. In Pierce, this Court adopted the Fifth Circuit's holding in Batson v. Neal Spelce Assocs,, Inc., 765
F.2d 511, 514 (5th Cir.1985) in evauating the appropriateness of dismissal as a sanction for discovery
violations. 688 So. 2d at 1389. Pursuant to this standard of review:

(D)ismis is authorized only when the failure to comply with the court's order results from wilfulness



or bad faith, and not from the inability to comply. Dismissd is proper only in Stuaions where the
deterrent vaue of Rule 37 cannot be subgtantialy achieved by the use of less drastic sanctions.
Another consderation is whether the other party's preparation for trid was substantially prejudiced.
Findly, dismissal may be ingppropriate when neglect is plainly attributable to an atorney rather than a
blameless client, or when a party's Smple negligence is grounded in confusion or sincere
misunderstanding of the court's orders.

The Court in Pierce afirmed the trid court's dismissa under Rule 37(b)(2) & (€) based on afinding that the
plaintiff had willfully conceded the fact that another person was present when she was injured. Pierce, 688
S0.2d at 1387. The Court noted in Pier ce that the plaintiff had repestedly been untruthful in her sworn
discovery statements and accordingly affirmed the trid court's dismissd. 1d.

110. More recently, in Scogains, this Court affirmed the trid court's dismissa under Rule 37, based upon a
finding that the plaintiff had repeatedly misrepresented her prior medica history. In_Scogains the Court
noted that:

The plaintiff's testimony regarding her medical history was in direct contradiction to the history
described in her medical records. ... Scoggins could recall the details of other aspects of her life asfar
back as 1958 and as recent as a few months before the hearing. The only instances she could not
remember were her many visitsto Dr. Pace and Dr. Bowlus. Mogt persuasive is Scogginss
contention she could not remember alumbar omnipague myeogram performed in 1991. Thisisan
invasive and painful procedure, and it is difficult to believe Scoggins either forgot or did not consider
this procedure important.

Scogains, 743 So.2d at 995.

111. Unlikein Scoggins and Pierce, the School Didtrict bases its argument on asingle response to an
interrogatory submitted by Wood.) Wood stated in response to interrogatory 13 that:

Theseinjuries affected my attitude, my concentration, my school work, and my ability to do manua
labor. 1 no longer am able to enjoy tinkering with automobiles as the stooping, bending, and squatting
are panful.

Thetrid judge found in his ruling dismissing Wood's lawsuit that:

At the hearing on this matter, the Court heard testimony from Darrel Mittel staedt, who authenticated
the videotape evidence presented by the defendants, and verified that what was depicted on the tape
was atrue and accurate representation of the survelllance he conducted. The Court then viewed
gpproximately one hour's worth of the video, which represented severd days survelllance during
different months following the accident. The videotape showed the Plaintiff walking normaly,
squatting, twisting, bending, and generdly performing norma daily functions without any indication of
imparment or pan.

The Plaintiff was dso seen engaged in manua |abor at atire shop. He repesatedly bent from the wast,
remained in a bent position for a significant period of time, twisted, turned, stooped, and squatted as

he worked on whedl's and tires. Mr. Wood aso jumped to the ground from the rear of atruck, rolled
aheavy tire, and lifted and stacked severd heavy tires. Mr. Wood performed extensive manual labor
in asmooth and fluid manner, free from any apparent redtrictions or hesitation relative to his dleged



injuries. He exhibited no observable signs of pain or discomfort, and utilized no visible braces,
supports, or orthopaedic devices of any type.

Thetrid court found that "the only sanction that will preserve the sanctity and integrity of the judicid process
in this case and serve as awarning and deterrent to other litigants who may be tempted to make false
datements in discovery, isthat of dismissal with prgudice.”

1112. One reasonable interpretation of Wood's answer to interrogatory 13 isthat he was not asserting that
he was completely incapable of bending, lifting, or performing manud labor, but rather that he was unable to
enjoy performing these tasks. Indeed, aliteral reading of Wood's statement could reasonably lead to this
concluson. Wood stated that the injury affected his attitude and concentration, and the context of the
answer could lend itsdlf to a conclusion that Wood was merdly asserting that his enjoyment of performing
these tasks was impaired. Clearly, another reasonable interpretation of the answer was that Wood was
assarting that his ability to perform manud tasks was substantialy impaired.

1113. The Court finds that the exact nature of Wood's assartions in this regard could only have become clear
through a more extensive answer on his part, such asin other answers to interrogatories or in a deposition.
Wood notes that he did qudify his answer in a deposition which was conducted on April 17, 1998. During
the deposition, Wood acknowledged that he was able to perform manual tasks after the accident as before,
and he asserted that performing these tasks was merely more painful than before the accident.

1114. The School Didtrict notes that Wood was aware of the video surveillance at the time of the deposition,
and it implies that Woods would not have been so forthcoming if he had not been aware of the surveillance.
While thismay or may not be true, the fact remains that the only discovery response which was
contradicted by evidence at the hearing was one ambiguoudy worded response to one interrogatory
guestion. Thus, the present case is digtinguishable from Pierce and Scogains in that it was not clearly
established that Wood knowingly made false satements in discovery and it was certainly not established
that Wood had engaged in a pattern of such fase reponses.

115. In Pierce, the Court emphasized the fact that the plaintiff had repeetedly lied under oath, and this
Court approvingly cited afedera court decision holding that:

(T)he focus must be on the intentiona nature, as well asthe pattern, of the plaintiff's conduct, which
included ddiberatdly providing fase reponsesin three discovery mechanisms: the answersto
interrogatories, the request for production of documents, and the deposition testimony.

Pierce, 688 So.2d at 1389 (citing Smith v. Cessna Aircraft Co., 124 F.R.D. 103, 107 (D.Md.1989)).
By contragt, in the present case, Wood is only aleged to have been untruthful with regard to one question,
however, even the one alegedly false interrogatory responseis subject to differing interpretations.

1116. The School District would have a much stronger case if Wood had asserted during his deposition that
he was in fact unable to perform his work functions as before. While it may be true that Wood's candor
during his deposition can be attributed to his knowledge of the surveillance having been conducted, the fact
remains that Wood acknowledged in his depostion testimony that he was able to perform tasks as before
the accident. The present case does not involve one of "those rare instances where the conduct of a party is
S0 egregious that no other sanction will meet the demands of justice” the trid court abused his discretionin
concluding otherwise,_Scoggins, 743 So.2d at 997.



1117. The videotaped surveillance of Wood congtitutes relevant evidence which can and should be
consdered by thetrid judge on remand. The School Digtrict concedes liability in the present case, and the
sole issue on remand will relate to the damages which Wood has suffered. Clearly, the fact that Wood is,
by his own admission, able to perform the same functions following the accident as before will serveto limit
the amount of damages, if any, which he is entitled to recover.

CONCLUSION

1118. This Court finds that the aleged untruthfulness in Wood's interrogatories, if any, does not condtitute a
aufficiently egregious discovery violation such that "'no other sanction will meet the demands of judtice” I d.
Therefore, the judgment of the Harrison County Circuit Court is reversed, and the present case is remanded
to thetrid court for tridl.

119. REVERSED AND REMANDED FOR PROCEEDINGS CONSISTENT WITH THIS
OPINION.

PITTMAN, P.J., BANKS, McRAE, MILLS, WALLER AND COBB, JJ.,
CONCUR. PRATHER, C.J., NOT PARTICIPATING.

1. Initsmotion to dismiss, the School District asserted that it would also be able to demongtrate other
instances in which Wood was dlegedly untruthful. The School Didrict, for example, asserted that it would
be able to produce testimony from schoal officids that, contrary to his deposition testimony, Wood was
playing basketball within days of his accident. The School Didtrict produced no such testimony at the
hearing, however, and it acknowledges that the trid judge based his dismissa soldly upon the interrogatory

response.



