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1. Eddie Lamont Henderson (Henderson) was convicted of smple assault upon alaw enforcement officer
by the Circuit Court of Panola County and was sentenced to serve two years in the custody of the
Missssppi Department of Corrections with three years post release supervison.

1 2. Aggrieved by his conviction, Henderson perfected this appea and raises the following issues taken
verbatim from his brief: 1.) Thetrid court erred in denying proposed jury ingtruction D-2 (ressting arrest);
2.) Theverdict of guilty of smple assault upon alaw enforcement officer is againg the overwhelming weight
of the evidence; 3.) Thetrid court erred in denying Appdlant's Motion for aNew Tria and in the
Alternative for a Judgment Notwithstanding the Verdict.

FACTS



113. On October 27, 1998, the Grand Jury of Panola County indicted Henderson for aggravated assault of a
law enforcement officer. Tria of this matter was held on March 22, 1999. Officer Jamie Tedford (Tedford),
auniformed patrol officer of the Batesville Police Department, testified on behaf of the State.

4. On the morning of May 17, 1998, Tedford was dispatched to Lester Street to investigate areport of a
golen vehicle. While investigating this incident, Tedford was dispatched to the Lester Street Apartmentsto
respond to areport of abroken window. He was advised to be on the look out for Henderson. Petrice
Scott (Scott), who reported the broken window, lived in the second building at Lester Street Apartments.
Prior to reporting the incident to the police, Scott questioned Henderson regarding his possible involvement
in breaking her window. The window that was broken faced a Sdewak shared with the first building.
Tedford observed Henderson leaving the vicinity of the first gpartment building. Tedford, approximately ten
to twelve feet from Henderson, asked him to stop. Henderson immediately denied breaking the window.
He said nothing else to Tedford and did not stop. Tedford noticed Henderson's car parked in the street
approximately four feet from the curb. As Tedford approached, Henderson was getting into the car. By the
time Tedford reached the front of the car, Henderson started it and drove forward . Tedford, who wasin
the direct path of the car, jumped out of the way. Tedford testified that "the window caught my left arm, the
mirror [Sc] did of the car caught my left arm and just kind of rolled my hand around the mirror part of the
mirror [sic] and hit on the window telling him to stop again as he drove down Vance Street. [sic] And | et
go and he kept going."

5. Tedford testified that he attempted to stop Henderson for the sole purpose of questioning him. Tedford
wanted to question Henderson because he was reported as a suspect involving the broken window and
because Henderson was coming from the direction of the broken window. Tedford testified, however, that
it is standard police department policy to question everyone near a crime scene.

16. Lieutenant Immy McCloud, who was on duty May 17, 1997, testified that he received acall, from
either dispatch or Tedford, to be on the look out for Henderson. McCloud located Henderson while on
patrol. Henderson ran a stop sign, and McCloud then flashed hislights and siren in an attempt to stop
Henderson. McCloud turned his patrol car around and followed Henderson for gpproximately six miles
before abandoning the pursuit.

7. The State rested after McCloud's testimony. The defense motion for adirected verdict was denied, and
Henderson was cdled as the defense's first witness.

118. Henderson tegtified to having gone to the Lester Street Apartments the morning of May 17, 1997 to
retrieve his clothing from his girlfriend, Sherry Goinss (Goins), gpartment. Goins lived in building one of the
Lester Street Apartments. She refused to let him in. However, he talked to her for about fifteen minutes
through the kitchen window. Some children ran by and threw an object at him, but missed and instead
broke the window of Scott's apartment. Henderson told Scott that he did not break her window, but Scott
cdled the police anyway. Henderson walked away and got in his car which was parked aong the curb.
Because his car was bumper to bumper with the car parked in front, Henderson reversed, backed up and
then pulled forward away from the curb. When Henderson arrived home, his parents indicated he was
being sought by the police for having struck a policeman with his car. Henderson left home and went to a
local poal hdl. On cross- examination, Henderson stated that Tedford was "just pulling up” when he l€eft the
Lester Street Apartments.



19. After the State findlly rested, Defendant's motion for directed verdict was denied by the trid Court.
Henderson was found guilty of smple assault upon alaw enforcement officer and sentenced to two yearsin
the custody of the Mississippi Department of Corrections with three years post release supervison. After
Henderson's post trid motions were denied, this apped followed.

Analysis
I
Thetrial court erred in denying proposed jury instruction D-2 (resisting arrest).

9110. Henderson contends that a lessor- included -offense ingtruction for ressting arrest should have been
submitted to the jury as an additiond dternative defense. A lesser- included-offense indruction can be
given only if thereis an evidentiary badisfor it and such an indruction cannot be given on the bas's of
speculation.” Reddix v. State, 731 So.2d 591, 594 (Miss. 1999). The record contains no evidence that
Officer Tedford attempted to arrest Henderson. Officer Tedford testified, even though Henderson had an
outstanding warrant, he was not attempting to serve the warrant or to arrest Henderson. His purposein
asking Henderson to stop was to question him as he would any individud in the vicinity of a crime scene,
Henderson's own testimony does not indicate that an arrest was being made. Henderson repeatedly denied
seeing Officer Tedford at the Lester Street Apartments and a so denied being pursued by Officer McCloud.
"Trid courts should ingtruct juries about the defendant’s theory in the caseif it is supported by the
evidence" Manuel v. Sate, 667 So.2d 590, 593 (Miss. 1995). The evidence did not support an
ingruction for ressting arrest. The tria court was correct in refusing to grant ajury indruction on ressting
arrest.

111. This assgnment of error iswithout merit.

112. Finding merit in Appellant's assgnment of errors |1 and 111, the Court deemsit appropriate to consder
issues|l and I11 collectively.

.
Whether the Verdict of Guilty of Smple Assault Upon a law Enfor cement officer is Against
the Overwhelming Weight of the Evidence.

1.
Whether the Trial Court Erred In Denying the Appdlant'sMotion for aNew Trial and in
the Alter native For a JINOV.

1113. Henderson, citing Murrell v. Sate, 655 So.2d 881 (Miss. 1995), as primary authority, contends that
the verdict of guilty was againg the overwheming weight of the evidence. The Murrell court held thet in
smple assault prosecutions the State has the burden to prove "bodily injury”. Absent this proof the State
falsto meet its burden to prove smple assault upon alaw enforcement officid. Id. at 885.

114. There was no evidence presented which indicated that Tedford suffered any bodily injury or pain. The
defense did establish that no medica treatment was sought or received as aresult of the incident. After the



adleged assault, Tedford continued hisinvestigation of the broken window without the need for medica
assistance.

115. The State contends that bodily injury [pain] can be inferred smply because an automaobile was
involved. "Circumgtantia evidence should be supportive of, not in lieu of, the direct testimony reedily at
hand." |d. Tedford testified at trial and could have easily been questioned regarding the extent of hisinjuries
and pain suffered, if in fact he did. If there is no bodily injury [or pain], then Henderson is not guilty of
smple assault. Id. at 886.

1116. Because the State failed to prove bodily injury, we reverse on thisissue.

117. THE JUDGMENT OF THE CIRCUIT COURT OF PANOLA COUNTY ISREVERSED
AND REMANDED FOR PROCEEDINGSNOT INCONSISTENT WITH THIS OPINION.
COSTSARE ASSESSED AGAINST PANOLA COUNTY.

McMILLIN, C.J., SOUTHWICK, P.J., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE,
AND THOMAS, JJ., CONCUR.



