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1. Leroy Barnett was convicted of murder by a Leflore County Circuit Court jury in the stabbing degth of
Louise Whittaker. He was aso convicted on a second count involving a charge of aggravated assault for
dlegedly stabbing Whittaker's four year old son, Kevis Whittaker, in the same incident. Though the child's
injuries were severe enough to be life-threstening, he survived the attack. The most damaging evidence
linking Barnett to these crimes was the testimony of the child, who positively identified Barnett asthe
assallant.

2. Barnett has appeded both convictions to this Court. He presents four issues which he contends require
that his conviction be reversed. Those issues consst of (1) aclaim that the trid court erred in seating certain
jurors over the defendant's Batson objection; (2) aclaim that the child's testimony at trid should have been
excluded because he was incompetent to testify by virtue of his extremely young age; (3) aclam that the



court improperly admitted damaging hearsay when severd witnesses were dlowed to testify that the child
identified Barnett as the attacker on the morning after the incident; and (4) an attack on the qudity of the
State's evidence of guilt, aleging that the proof was insufficient to establish guilt as amatter of law or,
dternatively, that the guilty verdicts were againg the weight of the evidence.

113. Having concluded that none of the issues raised by Barnett warrant reversd of his convictions, we
afirm.

l.
Facts

4. According to evidence presented by the State, Louise Whittaker was released from working the late
shift a her employer at gpproximately 11:00 p.m. on the evening of August 29, 1996. After picking up her
son, Kevis, from her grandmother's home, she returned to her own home. Sometime later in the night, Kevis
was awakened by noises and observed Barnett appear to strike his mother repeatedly. According to Kevis,
Barnett then dragged his mother from the house out to her car and put her body into the trunk. Barnett told
Kevisthat his mother was adeep. He placed Kevisin the car and the two drove around for awhile and
then returned to the home. Barnett took Kevis into the home and told him that his mother was going to
deep the rest of the night in the car. Kevis then ated that Barnett struck him twice in the back.

5. The child remained done in the home the rest of the night until early the next morning, when his great
grandmother called to check on them. The woman became darmed when Kevis reported that his mother
had dept in the car dl night and she immediately came to the scene. She discovered that Keviswas
bleeding and summoned poalice officers. The officersinvestigated and found Whittaker's body shut in the
trunk of her vehicle. It was determined that she had died from multiple stab wounds. Medica trestment
revealed that Kevis had suffered two stab wounds to the back, had significant internd bleeding, displayed
symptoms consistent with a thirty percent to forty percent loss of blood, and was suffering from Class 111
shock.

6. The victim's grandmother was permitted to testify that, immediatdy upon arriving at the home and
discovering Kevissinjuries, she inquired as to what had happened and the child had said words to the
effect that "Leroy did thisto me." The doctor who treated Kevis at the emergency room was aso permitted
to tetify that, in response to an inquiry from him, Kevis identified Barnett as the person who had assaulted
him and his mother.

.
The Batson Issuein Jury Selection

117. Barnett urges that reversible error occurred when the tria court permitted the State to exercise
peremptory challenges to excuse four black jurorsin the face of Barnett's assertion that the challenges were
impermissibly based on racid consderations in violation of the prohibitions set out in Batson v. Kentucky,
476 U.S. 79, 96-97 (1986). The Batson decison prohibited the exercise of peremptory challengesto
remove jurorsif (a) the reasons offered for exercising the such strikes were based on consderations related
to race on their face, or (b) the reasons offered, though facialy race-neutral, were seen by the trial court as
being pretextud to disguise a hidden racialy-based mativation to exclude the chalenged members from the
jury. 1d. at 97-98.



118. The Batson opinion outlined a skeletal procedure to test the vdidity of such peremptory challenges,
which included a threshold requirement that the defendant make a prima facie showing of discriminatory use
of peremptory chalenges before the State could be required to articulate its reasoning. Id. a 93-94. In this
case, the defense, when firgt invoking Batson, noted that the State had used four challenges to remove four
minority veniremembers from possible jury service. Though the trid court did not state on the record that
this amounted to a prima facie showing of racia motivation, the State apparently conceded the point by
voluntarily stating its motivating reason as to each challenged juror. The United States Supreme Court has
held that, in such circumstances, the State's dection to voluntarily articulate the reasons for its challenges
renders the threshold question of demondirating a primafacie case of discriminatory purpose moot.
Hernandez v. New York, 500 U.S. 352, 359 (1991).

119. The prosecutor stated that three of the four chalenged jurors resded in or near an gpartment complex
that was notorious for drug use. The fourth juror was chalenged, according to the State, because he was
widely known to have severe mentd or emotional problems. Thetrid court gpparently had persond
knowledge of both stuations. The court confirmed the fact that the three potentid jurors challenged because
of where they lived did, indeed, livein an areanoted for high illicit drug activity. It aso assured defense
counsd that the fourth juror's menta problems made him a very unsatisfactory juror, even from the
defense's standpoint, and defense counsel appeared to accept that assartion at the time.

1120. It has been adjudicated that evidence that a potentid juror livesin ahigh crime areaiis arace-neutral
basis to exclude that person from the jury through the exercise of a peremptory chdlenge. Gibson v. Sate,
731 So. 2d 1087 (1126) (Miss. 1998). Asto the remaining juror, we have little trouble accepting the
proposition that a chalenge due to ajuror's suffering from known, and apparently fairly severe, menta or
emotiond difficultiesis both race neutra on its face and alegitimate reason to exercise a peremptory
chdlenge to exclude that person from jury service.

11. The sole question remaining to be decided is whether the reasons as offered, though race-neutra on
their face, were actualy designed to mask the State's true purpose of excluding minority members of the
venire from serving on the jury. Thorson v. State, 721 So. 2d 590 (15) (Miss. 1998). Thetria court, by
confirming of its own knowledge the circumstances surrounding the living arrangements of three of the
venire members and the problematic nature of the fourth venire member's emotiona or menta condition,
essentialy accepted both the facid vdidity of the reasons as wdll as the sincerity of the prosecuting attorney
in assarting those reasons as being the actud basis for the chdlenge. Thus, we find the trid court's remarks
satisy the requirement of Hatten v. State that the court make on-the-record findings regarding his
resolution of the various aspects of a Batson chdlenge. Hatten v. Sate, 628 So. 2d 294, 298 (Miss.
1993). We aso find the court's resolution of the Batson issue to be within the range of the discretion
afforded the court in such matters. Therefore, we decline to reverse his convictions on thisissue.

[1.
The Competency of Kevis Whittaker asa Witness

112. Barnett sought to bar the testimony of Kevis Whittaker based on an assertion that, because of his very
tender years a the time of the incident, he was incompetent to testify. Barnett points out that the child was
only four years old a the time of the incident and suggests that a child of such atender age isincapable of
accurately understanding and recalling events.



123. Any andlysis challenging the competency of awitness begins with the assumption thet every personis
competent to give evidence, subject to certain exceptions based on considerations of policy unrelated to the
capacity of the witness to comprehend and relate rlevant information. M.R.E. 601. A party desiring to
exclude the testimony of a witness based upon some cognitive deficiency must convince the trid court thet
the prospective witness lacks the fundamenta capacity to testify helpfully because he is unable to perceive
and remember events, is incgpable of understanding and responding appropriately to questions concerning
those events, or is not able to gppreciate the importance of truthfulness in relating his verson of the events.
Bowen v. State, 607 So. 2d 1159, 1160-61 (Miss. 1992); House v. State, 445 So. 2d 815, 827 (Miss.
1984). Such congderations are submitted to the sound discretion of thetrial court. Id. Though aliterd
reading of Rule 601 would suggest that there is no basis to exclude the testimony of a child, no matter its
level of intellectud development, the Mississppi Supreme Court has made clear that the trid court may
continue to exclude such evidence in its discretion by focusing on issues of rdlevancy under Rule 401 rather
than the issue of competency. Ivy v. State, 522 So. 2d 740, 742 (Miss. 1988).

114. Rule 401 defines rlevance as evidence "having any tendency to make the existence of any fact that is
of consequence to the determination of the action more probable or less probable than it would be without
the evidence." M.R.E. 401. Apparently, the supreme court in vy meant to convey the notion thet, if the tria
court determined that, because of the tender years of the proposed witness, the child could not be expected
to accuratdly recdl and relate events as they actually occurred or to understand the importance of reporting
any such recollections truthfully, the court could exclude any such proposed testimony on the basis that it
did nothing to prove or disprove afact critica to the case,

115. Despite I vy's gpparent atempt to refocus the inquiry into the admissibility of a young child's testimony,
it gppears that the issues touching on the question of exclusion remain essentialy the same as when
"competency” itsdf was the issue. That 1vy did nothing to significantly dter thetrid court'sinquiry can best
be seen in Bowen v. Sate, decided after Ivy. Bowen, 607 So. 2d at 1161. In Bowen the supreme court
quoted Ivy's suggestion that the tria court must ook elsawhere than Rule 601 to determine whether to
exclude the testimony of asmdl child. However, despite that Sarting premise in its analys's, the court
reiterated the pre-Rule 601 standard to determine competency (ability to perceive and remember, to
understand and intelligently respond to questioning, and to comprehend and gppreciate the importance of
telling the truth), and concluded that "[t]he lower court did not abuse its discretion in finding thet [the child]
was a competent witness under M.R.E. 601." Bowen v. Sate, 607 So. 2d 1159, 1161 (Miss. 1992)
(emphasis supplied). Thus, we find nothing in vy or later decisons that would significantly dter the lega
issues involved from those that have traditiondly affected admissibility of ayoung child's proposed
testimony.

116. In this case, the trid court examined Kevis outsde the presence of the jury and listened to his
proposed testimony as well as his responses to questions about his recall abilities and his understanding of
the importance of telling the truth. After ligening to this testimony firgt hand, including an observation of the
demeanor of the child, the trial court determined that the child's testimony was at least trustworthy enough
to permit the jury to hear it, thereby permitting the jury to make its own determination as to what weight and
worth to afford the child's evidence. Aswe have previoudy noted, the matter of excluson of achild witness
based on these congderationsis a matter committed to the sound discretion of thetrid court. Id. at 1160.
Without a showing as to how, in some demongtrable way, the tria court abused thet discretion, thereis no
bassfor this Court to interferein that ruling. I1d. a 1161. There was no such showing in this case and we,



therefore, conclude this issue to be without merit.
V.
The Admission of Hear say Statements Allegedly Made by Kevis Whittaker

117. Barnett complains that Kevis Whittaker's great grandmother was permitted to relate a statement the
child made upon her arrivd at the home in the early morning hours after the incident in which the child's
mother was killed and he was serioudy injured. Thetria court, after conducting an inquiry outside the jury's
presence, concluded that the child's statements were admissible over a hearsay objection asbeing [
satement relating to a startling event or condition made while the declarant was under the siress of
excitement caused by the event or condition.” M.R.E. 803(2). Barnett contends this ruling congtituted an
abuse of discretion since too much time had passed between the stabbings and the child's statement to
quaify the remarks as an excited utterance. There is no hard and fast rule regarding the interva of time that
passes between an event and an utterance before the remark necessarily must be classified as outsde the
excited utterance exception to the hearsay rule. Baine v. State, 606 So. 2d 1076, 1079 (Miss. 1992). That
isaquestion to be resolved by the trid court inits sound discretion. Davis v. Sate, 611 So. 2d 906, 914
(Miss. 1992). The underlying reasoning behind this hearsay exception isthat statements of this nature are
deemed trustworthy, despite not being under oath, because the nature of the event has "suspend[ed] the
declarant's powers of reflection and fabrication." Kenneth S. Broun et d., McCormick on Evidence § 272
(John W. Strong ed., 4th ed. 1992).

118. In this case, the circumstances were that, in the early morning hours - approximately 1:00 am.
according to the best evidence available in the record - this four year old child was avakened to discover
his mother being assaulted, observed his mother being dragged and placed in the trunk of an automobile,
was himsdlf stabbed in the back and abandoned aone at home where he remained until sometime before
7:00 am., when he was discovered by his great grandmother to be bleeding and in an apparent state of
shock. Hisfirg statement in response to his great grandmother's inquiry was to relate that the defendant was
the person who had committed these acts. To exclude that statement as not being an excited utterance
would, in effect, require this Court to conclude that there was some reasonable likelihood that the child took
advantage of the saverd hours of the night while he remained aone, bleeding internaly, and unsure exactly
where his mother was, to devise a scheme to fasdy name this defendant as the assallant. Thetrid court
concluded otherwise and held that the statement, despite the passage of severa hours between the event
and the utterance, was made while the child was sill under the influence of the event to the extent that his
normd reflective powers and opportunity to fabricate some version different from the truth remained
suspended. We cannot, under these circumstances, conclude that such a determination was so manifestly
incorrect as to condtitute an abuse of thetria court's discretion in controlling the flow of evidence. We,
therefore, find thisissue to be without merit. The mere fact that the statement, asin this case, wasin
response to an inquiry, though bearing on the question of spontaneity, does not necessarily teke a
respondve statement outsde the redlm of admissible excited utterances. Sandersv. Sate, 586 So. 2d 792,
795 (Miss. 1991).

119. Barnett dso complains that the child's treating physician a the emergency room was permitted to
testify that Kevisidentified Barnett as his assailant. Barnett correctly points out thet, though thereisa
hearsay exception for statements made for purposes of medica diagnosis, this exception does not normaly
permit a heglth provider to testify that avictim of violence identified a particular person as the assailant.



Mitchell v. Sate, 539 So. 2d 1366, 1370 (Miss. 1989). The theory against such a practice isthat, while
the manner in which an injury was inflicted may be pertinent to diagnosis and trestment, the name of the
assallant typicaly isnot. Jones v. State, 606 So. 2d 1051, 1056 (Miss. 1992). Thereis arecognized
exception to this rule, however, that permits evidence that a young sexud abuse victim hasidentified the
molester to be admitted under the reasoning that the identity of the attacker is a part of atreatment program
that would include isolating the child from the molester. Hennington v. State, 702 So. 2d 403 (148) (Miss.
1997); Mitchell, 539 So. 2d at 1370. That exception was further extended by the Mississppi Supreme
Court in 1999 to include smilar satements by young victims of physicd abuse not necessarily sexud in
nature. Bailey v. Sate, 729 So. 2d 1255 (139) (Miss. 1999). We conclude that the statement was
admissble on this basis.

120. Thereis, additiondly, an dternate theory that would permit the introduction of either of the earlier
satements. Beginning with opening statement by defense counsd and continuing through the line of
questioning of some of the State's witnesses, it is gpparent from areview of this record that one of the
primary aspects of Barnett's defense theory was that the child had been prompted by family members and
investigating officers, ether directly or by improperly suggestive questioning, to identify Barneit asthe
assallant. Such intimation that the child had been pressured or manipulated into "remembering” facts while
on the stand that may not, in actudity, have existed amounts to a charge of recent fabrication. In that
circumstance, proof of aprior consigtent statement was not hearsay and was admissible to refute the
implied clam that the child's story was concocted by police or the victim's family and planted in hismind
after the actud event. M.R.E. 801(d)(1). We do not find reversible error in the tria court's decision to
permit the child's great grandmother and the treating physician to testify concerning the child's statements
identifying the defendant as his assailant.

V.
An Attack on the Weight and Sufficiency of the Evidence

121. Barnett filed a post-verdict motion seeking a INOV or, dternaively, anew trid. Thetrid court denied
him any relidf.

122. The INOV motion tested the sufficiency of the State's proof. It required the trid court to view al the
evidence in the light most favorable to supporting the verdict. If, based upon such areview, thetrid court
determined that the State's proof as to one or more of the essential elements of the crime was so lacking
that reasonable and fair-minded jurors could only find the defendant not guilty, the court's obligation was to
st asde thejury's verdict and render ajudgment of acquittal. McClain v. State, 625 So. 2d 774, 778
(Miss. 1993). If, on the other hand, the trid court determined that the State presented probative evidence
tending to establish each of the essentid dements of the crime, then the court's duty was to deny the maotion.
Parker v. Sate, 484 So. 2d 1033, 1036 (Miss. 1986).

1123. On gpped of the denid of a INOV motion, this Court must review the evidence in the same light as
thetria court. We must reverse the conviction if we are convinced that, despite the conclusion of the tria
court to the contrary, the State's proof was so deficient as to an essentid dement of the crime that
reasonable jurors could only acquit. Jones v. State, 743 So. 2d 415 (116) (Miss. Ct. App. 1999).

124. Barnett's attack on the sufficiency of the evidence consits primarily of an assertion that the child's
testimony carried 0 little probative vaue that the State smply failed, as a matter of law, to prove Barnett to



be the assailant beyond a reasonable doubt. He also points to scientific evidence that fingernall scrapings
from the murder victim were subjected to DNA testing that excluded him as the source of the materid and
that other DNA tests showed that the murder victim had a sexua encounter with a person other than the
defendant shortly before her death.

1125. It was the duty of the jury to assess the credibility of al the witnesses who appeared at trid and to
determine what weight and worth to afford to their testimony. Harris v. Sate, 527 So. 2d 647, 649 (Miss.
1988). Thisrule gpplies with equa force to the testimony of Kevis Whittaker as it does to any other witness
cdled to the stand. The child's testimony was not impeached. In fact, it was bolstered by previous smilar
gatements made by the child (a) while gtill under the emotiond distress triggered by the traumatic events
surrounding this case and (b) shortly thereafter to a disinterested third party treeting physician a atime
before the child could not have been subjected to the mental manipulations suggested by the defense.

1126. The scientific evidence indicating that the murder victim may have had a physica encounter of some
sort with another individua in the time leading up to her desth does not conclusively establish that Barnett
was not the assallant of histwo victims.

127. The testimony of one eye-witnessis sufficient to sustain acriminad conviction. Williams v. Sate, 512
So. 2d 666, 670 (Miss. 1987). We find nothing in this record to suggest that Kevis Whittaker's testimony
was S0 improbable or unworthy of belief asto have no probative value. He was quite explicit in identifying
Barnett as the assailant and the jury, hearing his testimony and observing his demeanor first hand, chose to
find him credible. We find no basis to exigt for this Court to upset that determination.

128. An assertion that a verdict of guilty was againg the weight of the evidence in effect concedes that,
from a purdly technical standpoint, the State may have introduced evidence having some probative vaue
tending to establish dl the essentid eements of the charged crime, but that, nevertheess, the weight of the
evidence so points to a contrary result that to permit the verdict to stand would work a manifest injustice.
Johnson v. Sate, 642 So. 2d 924, 928 (Miss. 1994). In this case, there was conflicting evidence
presented, some consstent with Barnett's guilt and some tending to exonerate him. Our review of that
evidence, viewed in the light most favorable to upholding the verdict, leaves us unconvinced thet the
evidence pointing toward Barnett's innocence weighed so heavily in favor of ajudgment of acquittal that a
retrid is necessary to avoid a substantial miscarriage of justice in this case. For that reason, we do not find
that the trid court committed reversible error when it denied Barnett's motion for anew trid.

129. THE JUDGMENT OF THE CIRCUIT COURT OF LEFLORE COUNTY OF
CONVICTION OF COUNT | MURDER AND SENTENCE OF LIFE AND COUNT 11
AGGRAVATED ASSAULT AND SENTENCE OF TWENTY YEARSTO RUN
CONSECUTIVELY TO THE SENTENCE IN COUNT | TO BE SERVED IN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF
THISAPPEAL ARE ASSESSED TO LEFLORE COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, PAYNE, AND THOMAS,
JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



