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MOORE, J., FOR THE COURT:

1. Appelant Bryan Wheet was indicted for fdonious child abuse in Wathdl County. His motion for
change of venue was granted and after atwo day tria held in the Lincoln County Circuit Court, the jury
found Whesat guilty. Wheat was sentenced to twenty yearsinto the custody of the Missssppi Department
of Corrections and ordered to pay a $10,000 fine. Aggrieved, Whest cites one issue on apped:

WHETHER THE VERDICT OF THE JURY ISCONTRARY TO THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

Finding no error, we afirm.
. FACTS

2. In August 1997, appd lant Bryan Wheat met Mdanie Baker a aWa Mart in Louisanawhere they



were both employed. At the time, Meanie was living with her husband, her stepson, and her toddler Glenn.
While Meanie's hushand abused her on aregular basis, he apparently never physically abused the children.
About mid-December 1997, Mdanie and Wheat began dating, and around Christmas of the same year
they decided to move in together. On Christmas Day they moved in with Mdani€'s father and slepmother in
Tylertown, Missssppi. A couple of months later they moved next door into atrailer which belonged to
Melanie's aunt. Melanie did not divorce her abusive husband.

113. Mdanie procured employment at Fred's Dollar Store where she worked during the day. Wheat worked
the night shift at a company named Multi-Craft. Meanie and Wheat hired Shannon Wallace to periodicaly
babyst so Wheset could deep undisturbed during the day after working al night. Meanie thereafter
arranged for Glenn to attend daycare at Precious Angels. Glenn'sfirst day at Precious Angels was on April
28.

14. Shortly after Meanie, Whest, and Glenn moved into the trailer, Glenn developed bruising on hisface
which looked like fingerprints. This bruising occurred while Mdanie was a the video store and Glenn was
under Whest's sole care. Mdanie testified that she telephoned Wheat from the video store because they did
not have the video he wanted. She testified that Wheat wasin "hysterics' because Glenn had fdlen and hit
his head on the bed, and Whest told her to come home right away. At trid Whesat denied that Meanie was
a the video store when the fingerprint bruising occurred; however, Anita Loflin, Wheat's and Meanie's
friend, testified that Whest told her that Glenn fell and hit his face on the bed while Mdanie was a the video
store.

5. The next suspicious bruising occurred shortly before Glenn'sfirst day at Precious Angds. Glenn was
under Whest's care, and Meanie was at work. Jerry Womack, Loflin's fifteen-year-old son, was helping
Wheat mow his lawn. Womack testified that when they arrived at the trailer, Wheat spanked Glenn and put
him on the toilet. Glenn, who was undergoing tailet training at the time, had soiled himsdf. Jerry testified that
after he mowed one round, he saw that Glenn had a knot on his head. Womack did not see what caused
the injury, but Wheat was aone with Glenn at the time. After the blow to the head, Glenn's eyes began
turning black. Whest called Mdanie a work to ask whether he should seek medical attention. Meanie |eft
this decision to Whest's discretion. Whest did not take Glenn to the doctor. Whest told severd witnesses
that Glenn'sinjury was either caused by a bee or wasp sting, or by a plastic bat or rubber bal with which
Glenn had been playing a the time. Thisisthe sory that both Wheat and Mdanie gave Susan Alford, the
owner of Precious Angels.

6. Shannon Wallace, the babysditter, testified that he never witnhessed any abuse to the baby, but he heard
violence being inflicted upon him by Wheet. Specificadly, Wallace recdled atime when he was in another
room when he heard Wheat hit Glenn and throw him on the bed. Walace saw the fingerprint bruises on
Glenn's face and a so described bruises on Glenn's back that looked like a hand print. Wallace did not
report his suspicions of abuse because he did not want "to get himself into a Stuation.”

7. Loflin's daughter, nine-year-old Amanda Fuller, visted with Wheat and Glenn one day when Wheset
was in the bathroom bathing Glenn. Fuller, who was in the living room at the time, heard two dgps and then
heard Glenn cry. Wheat was laughing when he exited the bathroom. At trid Whesat explained that he had
dapped his hands together. He denied dapping Glenn.

8. Harold Beckner, Meanies father, testified thet at times Wheat would get into a"wired" state when he
seemed extremely nervous. He observed one occasion when Wheat was quivering and shaking after



correcting the baby. Beckner's wife, Joanna Beckner, described an episode which occurred during the
period before Wheset, Mdanie, and Glenn moved into the trailer. Joannatestified that one night Melanie
woke her up to help with Wheat who was crying and rocking in the bed. After this episode, Wheat had his
prescription for "nerve pills’ refilled. Wheat admitted that he had been taking Xanex for his nerves. There
was a so some testimony that Meanie was on "nerve pills”" Before Mdanie and Whesat got together,
Meanie would sometimes stay with Harold and Joanna for afew months a atime to escape her abusve
husband. During these periods, neither Harold nor Joanna noticed any strange bruises on Glenn. Joanna
testified that Meanie was not very stern with Glenn. Harold and Joanna moved away from Tylertown about
two weeks before Glenn sustained the injury that resulted in the two black eyes. Neither had suspected
child abuse a the time they moved.

19. On May 1, 1998, Médanie dropped Glenn off at Precious Angdls. Susan Alford, the owner of Precious
Angels, testified that Glenn was fine that morning and had a good gppetite. Alford testified that Whezat
picked Glenn up at about 4:00 or 4:30 p.m. and that Glenn was fine but seemed reluctant to go with Wheat.
Wheat told both Melanie and Sheriff Duane Dillon that he picked Glenn up at around 5:30 p. m. After
leaving Precious Angels, Whest testified that he and Glenn visited Loflin a her home for about one to one
and one-hdf hours. Loflin testified that Wheat visited her before he picked Glenn up and that Wheet did not
come by with Glenn afterwards. Whesat also testified that he asked Shannon Wallace to babysit that day so
he could help out a T.C.'s Body Shop. Wallace testified that he did not see or talk to Whest that day.

1110. Whesat and Glenn picked Méeanie up from work at about 7:15 p.m. Meanie noted that Glenn was not
in his car seat and that he seemed listless. When she asked Wheat why Glenn was behaving so strangely,
Whest explained that he had gotten onto Glenn for soiling himsdlf. Whest |eft for work at around 9:00 p.m.
Glenn was fussy during the night. The next morning, Medanie noticed that Glenn's skin was a yelowish color
and that he fet warm. She dso noticed that Glenn would turn his head one way but not the other. Glenn
ressted Mdanie's efforts to turn his head the other way. Glenn complained "neck, mommy, neck, neck."
Glenn's repeated complaints about his neck prompted Meanie to take Glenn to the hospita at around
11:00 am.

111. Lurline Roberts, an emergency room nurse a the Wathall County General Hospitd, immediately
contacted Dr. David Compton upon observing Glenn's "racoon eyes." Dr. Compton observed that Glenn's
bowd wall wasrigid and diagnosed an acute surgical abdomen which was most likely caused by blunt
injury abdominal trauma. Dr. Compton aso noted the "racoon eyes' were most likely two to three days old.
He saw bruises on Glenn's back and recent bruisng on Glenn's penis. While at the emergency room Glenn
vomited "coffee grounds," which Nurse Roberts explained was old blood. Glenn was so sick that Dr.
Compton arranged for Glenn to be transported by helicopter to the University Medica Center (U.M.C.)
hospital in Jackson. Dr. Compton testified that the blow to Glenn's abdomen occurred |ess than twenty-four
hours before his presentation in the emergency room but more than four hours before, with the most likely
time period being about twelve to sixteen hours before his emergency room visit. Dr. Compton was one
hundred percent sure that Glenn's injuries were not self-inflicted or accidental and that Glenn was avictim
of physica abuse.

112. Dr. William Sorey, a professor of pediatrics at U.M.C. and a pediatric emergency room physician,
treated Glenn upon his arrivd. Glenn was in shock due to an internal hemorrhage. When an NG tube was
passed down through Glenn's nose, fresh blood came out of his ssomach. Dr. Sorey discovered that Glenn
had suffered a ruptured duodenum, a segment of the smal bowe. The rupture caused the contents of



Glenn'ssmdl bowe to spill into his belly cavity, and Glenn developed peritonitis, an infection to his bely.
Glenn was given intravenous fluids and antibiotics and was placed on arespirator in the intengve care unit.
By May 3, Glenn was stable enough to undergo surgery to repair his severed duodenum.

113. Glenn stayed in the hospital alittle over one month, much of it in the intensive care unit. Dr. Sorey
diagnosed Glenn as avictim of child physica abuse. Dr. Sorey testified that a severed duodenum occurs
when the intestines are squeezed againgt the backbone in a pinching action. According to Dr. Sorey, a
twenty-two month old child is unable to inflict this type of injury on himsdf. Further, even an accidenta
"swan dive' from the top of a cabinet could not have caused this type of injury. Dr. Sorey explained that a
blow with enough force to sever the duodenum would have to be concentrated in a small surface area. He
opined that Glenn'sinjury was most likely caused by ablow from afigt or afoot and was most likely
administered no less than four to Sx hours before he presented to the emergency room, but no longer than
twenty-four hours. Dr. Sorey was surprised that Glenn did not die from thisinjury.

1114. Dr. Sorey described other injuries that he observed, and photographs he took of the injuries were
admitted into evidence. He was concerned with Glenn's racoon eyes, a condition caused when traumato
the head hemorrhages under the skin into facial tissue and settles under the eyes. Dr. Sorey tedtified that a
blow with a plagtic bat would not have enough force to cause racoon eyes. A bee or wasp sting also could
not cause racoon eyes. Dr. Sorey opined that the bruising on the tip and side of Glenn's peniswas a
pinching-type injury. Dr. Sorey tetified that thistype of bruisng commonly occurs when someoneistrying
to discipline achild for toilet accidents. A photograph taken on May 6 reveded alarge bruise at the bottom
of Glenn's head near his neck. Dr. Sorey testified that the injury which caused the bruise could have
occurred before Glenn'strip to the hospita. He explained that one does not dways immediady bruise after
ablow and that given Glenn'slow blood pressure and the shock caused by the abdomind injury, Glenn
probably did not have adequate blood pressure to bleed into the injured area. Dr. Sorey agreed that this
injury could have been what Glenn was referring to when he complained about his neck.

115. Following involvement by the Mississppi Department of Human Services (MDHS), and questioning
by Sheriff Dillon, Wheat stood accused of felonious child abuse, and Mdanie stood accused of child
neglect. Mercifully, MDHS obtained court-ordered custody of Glenn, and Meanie was dlowed only
supervised vidgtation. In his statement to Sheriff Dillon, Wheat explained Glenn's racoon eyes as the product
of ether a bee ging or a saf-inflicted blow from a plagtic bat. He dso told Sheriff Dillon that Glenn may
have been hit by adoor on the trailer that had dammed shut. He explained the bruises to Glenn's penis as
an injury which could have occurred when Glenn fel from a three-foot brick wall surrounding the porch on
the traller. Whesat explained that Glenn's digper was pulled down when he fell. Whest denied administering
the blow that severed Glenn's duodenum and, unlike the other injuries, could not offer an explanation for
how thisinjury occurred.

[I.LAW AND ANALYSS

WASTHE VERDICT OF THE JURY CONTRARY TO THE OVERWHELMING
WEIGHT OF THE EVIDENCE?

1116. To prove felonious child abuse, the State had to prove that Wheat intentionaly whipped, struck, or
otherwise abused or mutilated Glenn "in such a manner asto cause serious bodily harm. . . ." Miss. Code
Ann. 8§ 97-5-39(2) (Rev. 1994). Thereis no question that Glenn sustained serious bodily harm. Thereis
aso no question that the blow which caused the injury was intentiond because the medicd testimony clearly



established that Glenn was not old enough to sdlf-inflict hisinjuries and he could not have sustained his
injuries accidentdly. The only question is whether Wheet administered the blows that caused Glenn's
injuries

117. Wheat argues that the verdict was againgt the overwhelming weight of the evidence because no one
saw him abuse Glenn. He dso argues that Melanie had the opportunity to administer the blow which amost
killed Glenn. An argument thet the verdict was againgt the overwheming weight of the evidenceis
chdlenged in amotion for new tria. The decison to grant or deny such motion is discretionary with the trid
court. McClain v. State, 625 So.2d 774, 781 (Miss. 1993). Thetria court should grant anew trial motion
only when the verdict is so contrary to the overwhelming weight of the evidence that to alow it to stand
would be to sanction an unconscionable injustice. Wetz v. State, 503 So.2d 803, 812 (Miss. 1987). In
reviewing the triad court's denid of anew tria motion, we must accept as true al evidence favorable to the
State, and we may not reverse absent an abuse of discretion. McClain, 625 So.2d at 781. "Thejury is
charged with the respongbility of weighing and consdering the conflicting evidence and credibility of the
witnesses and determining whaose testimony should be believed.” 1d.

118. Whest's testimony was severely impeached, even by his own mother, who admitted that her son was a
liar and could "tell sometall tales"" During the course of trid, it was reveded that Whest had uttered
numerous liesto severd people. For example, he told severa witnesses that he had a twin brother who had
died a age eighteen in the Gulf War. At trid, faced with his biological mother's testimony that she had never
given birth to twins, Wheat admitted that he lied about having atwin brother. Whest told severd witnesses
that he had flown helicoptersin the military, and he told Mdanie that he was in the Gulf War. At trid Whesat
admitted that he had never been in the military and tedtified thet if he told anyone that he was in the military it
wasto "exat himsdf." In perhaps the most bizarre portion of histestimony, Whest clamed that he was an
informant for the FBI in drug-related matters. According to Wheat, his contact with the FBI was named
"Mike." When ordered by thetrid judge, Wheet reveded a six digit code which he was given if he needed
to contact Mike by telephone; however, Wheat forgot the toll-free telephone number which he had to dia
first before diding the six-digit code. Wheeat had never heard of the federal Drug Enforcement Agency and
was surprised to learn that the FBI did not normally involveitself in drug-reated matters. Wheet testified to
one episode where he and Mike flew to aplacein Louisana cadled "Berut” for ameeting designed to set
someone up for drug-running.

1129. While Whegt was not observed administering any of Glenn'sinjuries, most of the injuries occurred
while Glenn was under his exclusive care. Whegt's multiple explanations for the injury which caused Glenn's
racoon eyes were proved fase by the medica testimony. Further, Wheat lied about being aone with Glenn
when he sugtained the fingerprint bruising on his face.

120. Wheat was done with Glenn during the time period within which the blow to Glenn's ssomach could
have been administered. Melanie was aso adone with Glenn for a portion of the relevant time period.
Whest's daborate attempt to establish that he and Glenn were with others during the time period between
his picking Glenn up from Precious Angds and his picking Medanie up from work failed. It was proven that
he lied about the time a which he picked Glenn up and the people he and Glenn presumably vidted that
day denied seeing them. Whest's compulsion to establish an dibi for the relevant time period leads one to
believe he had areason for needing to cover his tracks. While Meanie will not be receiving any awards for
mother of the year anytime soon, no evidence connected her to any of the abuse.



121. Given Whest's penchant for telling tal tales and his uncanny ability to supply dternate, dbet fase,
explanaionsfor Glenn'sinjuries, the jury exercised its function as the arbiter of witness credibility by
rejecting Whest's testimony. Taking the evidence in the State's favor as true, the verdict was not againg the
overwhelming weight of the evidence and dlowing the verdict to stand does not sanction an unconscionable
injustice to Whest.

7122. THE JUDGMENT OF THE LINCOLN COUNTY CIRCUIT COURT ON CHANGE OF
VENUE FROM WALTHALL COUNTY OF CONVICTION OF FELONIOUSCHILD ABUSE
AND SENTENCE OF TWENTY YEARSIN THE CUSTODY OF THE MISSISS PPI
DEPARTMENT OF CORRECTIONSAND FINE OF $10,000 ISAFFIRMED. COSTSARE
ASSESSED TO WALTHALL COUNTY.

McMILLIN, C.J.,KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, LEE, PAYNE,
AND THOMAS, JJ., CONCUR.



