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MILLS, JUSTICE, FOR THE COURT:

1. At the conclusion of ajury trid in the Circuit Court of Tate County, Missssppi, Omar K. Humphrey
was convicted of capita murder and sentenced by the jury to life imprisonment without the possibility of
parole. Humphrey appeds and urges thirteen issues as grounds to reverse. Because we find no reversble
error, we afirm Humphrey's conviction for cgpita murder and affirm the sentence of life imprisonment
without parole.

FACTSAND PROCEEDINGS BEL OW

2. VirginiaWarner Phillips lived with her husband, Blue Phillips. Mrs. Phillipswas 75 years of age. Her
husband was suffering from the latter stages of senile dementia and was entirely dependent upon her. They
both lived on the ground floor of their house in Senatobia, Missssippi. Mr. and Mrs. Phillips were asssted
by ahome hedth nurse, Mrs. Mary Cossey, aswell as Miss Jean Epps who was employed to st with Mr.
Phillips. During the early morning hours of October 31, 1996, someone broke into the home of Mr. and



Mrs. Phillips. Between 10.30 and 11.00 am. that day Mrs. Cossey, the home health nurse, arrived at her
usud time but was unable to gain access to the house. Unusually, the doors were locked, and the shades
were drawn. Mrs. Cossey obtained a key from Mrs. Phillipss daughter, Gail Cushman and entered the
house. She found Mrs. Phillips on the floor, tied up with duct tape, with achair and quilt upon her. She was
unable to reach Mr. Phillips as the house had apparently been ransacked. Unable to get adia tone on the
telephone, Mrs. Cossey ran screaming from the house and eventudly flagged down a passing police officer.

113. The burglars gained access to the house by prying open a downstairs window. An investigetive team
from the Highway Patrol found that both telephone and dectrica wires to the house had been cut. Outside
of a screen door which had been propped open the investigators found a screwdriver and apair of
electrica pliers, the handles of which had been bound in black eectrica tape. A flashlight was dso found.
Thisflashlight contained a battery found to have afingerprint left on it by Humphrey. The window where the
burglars had gained entry had some "sheer" curtains lying beside it outside of the house, the window and the
screen were left open, and the flashlight and asmall butterfly knife were found there,

4. In the fidd immediately behind the house were found a pair of womens glasses and fabric imprintsin the
mud, gpparently made by a sock. The investigator tetified that based on the fact that two separate tracks
were found outside the house, at least two persons were involved in the crime. In addition, some shoe
imprints were aso found, gpparently made by atypicd tennis shoe.

5. Onceindde the house it appears that the burglars proceeded to tie Mrs. Phillips a the hands, face and
feet with duct tape, ultimately resulting in her death through asphyxiation, according to the pathologist who
conducted the autopsy. There was also extensive bruising, particularly defensive type bruises, with bruises
and dborasions to the face, chest, forearms, hands, the shoulder, and extensive bruising to the shins and
calves of both legs. The pathologist testified that in his opinion Mrs. Phillips had suffered a severe beating,
had been "hog-tied" and dragged for a distance. Given the tate of hedth of Mrs. Phillips, which was good
for a75 year old lady, the pathologist believed it would have taken at least two people to subdue and tie
her. Her death was caused by asphyxia, not through strangulation or the obstruction of the airways. In the
opinion of the pathologist the deeth from asphyxia was caused in part by the duct tape placed around her
mouth, and in part by the additional compressive forces on her lungs resulting from her being left ina
position that exerted pressure on her digphragm leading to the eventua collgpse of certain sections of her
lungs. Deeth was not ingtantaneous. There was significant pooling of the blood in the organs, indicating a
dow desth.

6. Humphrey was indicted by the Grand Jury of Tate County on November 6, 1997, for Conspiracy to
Commit Burglary and the Capital Murder of Virginia Phillips. Humphrey filed amotion for a gpeedy trid on
March 17, 1997. Humphrey filed amotion to suppress oral statements on June 10, 1997, and amotion to
suppress physica evidence seized from his person on August 20. 1997. The circuit court issued an order
denying the motion to suppress physica evidence seized from Humphrey's person on August 29, 1997. An
order of continuance was issued on August 29, 1997. An order denying the motion to suppress statements
was entered on September 2, 1997. Upon a joint motion by the State and Humphrey's attorney, an order
of continuance was filed on September 24, 1997, re-setting the trial for November 3, 1997. An order to
continue and reset tria was entered on November 7, 1997, and trial was et for February 9, 1998, in the
Chancery courthouse in Panola County. Humphrey was re-indicted on charges of Conspiracy to Commit
Burglary and the Capital Murder of Virginia Phillipsin order to comply with the requirements of State v.
Berryhill, 703 So0.2d 250 (Miss. 1997). It was agreed by the State and by Humphrey and his counsd that



al matters previoudy filed in cause no. CR- 97-29-B (T) should carry over and be made part of CR 97-
155-B (T) asthough originaly filed therein, and an order was filed to this effect on November 21, 1997.
Humphrey filed a motion to dismiss the indictment on Sixth Amendment speedy trid grounds on December
3, 1997. Humphrey adso filed a motion to suppress evidence on December 3, 1997. The circuit court
issued an order denying the motion to suppress evidence, and an order denying the motion to dismiss
indictment on Sixth Amendment speedy trid grounds was filed on January 16, 1998. After trid took place
on February 2, 3, 4, 5, 6, and 7, 1998, the jury unanimoudy found Humphrey guilty of the crime of capita
murder, and Humphrey was sentenced to aterm of life imprisonment without parole. Humphrey filed a
motion for anew trid, or in the aternative for ajudgment notwithstanding the verdict on February 12,
1998. An order overruling post trial motions was filed February 12, 1998, and entered nunc pro tunc on
October 9, 1998. Humphrey filed a notice of appeal on February 17, 1998.

STATEMENT OF THE LAW

1. WHETHER THE TRIAL COURT ERRED IN DENYING MR. HUMPHREY'S
MOTION FOR A MISTRIAL BECAUSE THE PROSECUTOR MADE A "SEND A
MESSAGE" TYPE ARGUMENT

117. During closing arguments of the sentencing phase of the trid, the Didrict Attorney made the following
Statement:

So what is the proper punishment? These are your options. If you follow them, follow this road map,
you'll get there. And no one, no one, folks, has the right to second guess any decision you make. All
we want you to do iswhat's right. My view of the case, obvioudy, you know by now. I've seen too
much of thisfor the 20 years that |'ve served as prosecutor in this Didtrict, way too much of it.
Somehow, some way, it'sjust got to stop. It's got to stop. Maybe, just maybe, the sentence of death
comes out of that jury room, there's somebody who'll see or read about it who'll have second
thoughts about going into someone ese's house.

{18. At this point Humphrey's attorney objected, suggesting that the District Attorney was making asend a
message type argument of the kind which has been condemned by this Court and moved for amigtrid. The
circuit court sustained the objection, advised the Didtrict Attorney that he was "treading into an area that the
Supreme Court has asked usto stay away from," but denied the motion for amistrial. Humphrey asserts
that the trial court was correct in sustaining the objection, but erred in denying the motion for mistrid.
Humphrey recognizes that the prosecutor did not literdly use "send amessage” terminology, but argues that
it could be inferred from the context in which it was used, and that such a Satement warrants reversal. The
State argues that any aleged improper remarks, if any, made during summation were cured by thetria
court's sustaining the objection, and by the instruction submitted to the jury indructing them to disregard any
argument, statement or remark made by counsel having no basisin evidence. The State further argues that
the danger of a send amessage type argument does not exist at the sentencing phase of atrid where
sending a message is necessaxily entailed in imposing the death pendlty in view of the fact that deterrence is
one of that pendlty's goals.

119. During the guilt phase of thetrid therole of the jury isto weigh the evidence and to apply the law, not to
"send amessage,” asthis Court has made clear. Williams v. State, 522 So.2d 201, 209 (Miss. 1988).
The stuation is much different during the sentencing phase of thetrid. In this case the dleged send a
message argument occurred during the sentencing phase of the bifurcated trid, after the determination of



guilt had been made by the jury, and during consideration of the death penalty. Prosecutors have been
alowed the use of send a message type arguments during the sentencing phase of atrid. We have noted
that

... the danger inherent in the "send a message’ argument is that jurors will neglect their duty to
determine whether "the evidence showed the defendant to be guilty of the crime charged.” 522 So.2d
at 209. This danger does not exist at the sentencing phase, where the defendant has dready been
found guilty of capital murder. The sole determination to be made &t this point is whether the deeth
pendty should be imposed. We choose not to fault the prosecution for arguing that the "message’
conveyed by a desth penalty verdict would be different than that urged by the defense. To do so
would be disingenuous given the inescapable redity that deterrenceis, in fact, an established god of
imposing the desth pendlty, which god necessarily entails, to some extent, sending a message. The
trid court did not err in permitting this argument by the prosecution.

WEells v. State, 698 So.2d 497, 513 (Miss. 1997).

110. Where the purpose of the statement is to help determine whether the death penalty should be imposed,
the prosecution is permitted to argue that the "message’ conveyed by the death pendty verdict would be
different than that of alesser sentence. | d. Thisis precisaly the Stuation in the present case. Therefore this
assgnment of error iswithout merit.

2. WHETHER THE TRIAL COURT COMMITTED MANIFEST ERROR IN DENYING
MR.HUMPHREY'SMOTION TO DISMISSINDICTMENT FOR FAILURE TO
PROVIDE HIM WITH A SPEEDY TRIAL

111. Though Humphrey does not raise the issue on apped,, it is worthy of note that the Legidature has
addressed the speedy trid question by statute, Miss. Code Ann. § 99-17-1 (1994), which states that unless
good cause be shown, and a continuance duly granted by the court, al offenses for which indictments are
presented to the court shdl be tried no later than 270 days after the accused has been arraigned. The

record shows that when the State, Humphrey and his counsdl agreed that dl matters previoudy filed in
cause number CR- 97-29-B(T) should carry over and be made part of CR 97-155-B(T) in order to

comply with the requirements of State v. Berryhill, 703 So.2d 250 (Miss.1997) the following discourse
took place on November 7, 1997:

THE COURT:

All right. Mr. Waker, have you and Mrs. Lamar reached an agreement as to how discovery would
be handled under this new cause number? Weve got a case that dates back some 10 or 15 years ago
that came out of Tallahatchie County that gave us some guidance that discovery, you ought to have an
agreement.

MR. WALKER [Humphrey's attorney]:

| think we do, Y our Honor. | made Ms. Lamar aware of one concern. | have no problem
incorporating the mation hearings previoudy held in here in this case, the discovery and dl the
motions. But | told Mrs. Lamar that | wanted to be up front with her and get this clear with respect to
any Sixth Amendment speedy triad clam that we may file later on that our pogtion isthat his speedy
trid rights run from the date of his arrest from the Sixth Amendment standpoint and that just because



shereindicted him or Mr. Williams did that -
THE COURT:

| think you're right. In other words, if you made a speedy trid clam, not a 270 day clam, but at least
apeedy trid, | would have to look from the date of --

MR. WALKER:

Yes, ar. | told her with that understanding of my position and Mr. Humphrey's postion, then | have
no problem incorporating everything previoudy done in the prior fileinto the new file,

f12. Thetrid court heard a pre-triad motion to dismiss the indictment on an aleged speedy trid violation on
Friday January 16, 1998, and the record shows the following:

MRS. LAMAR [the prosecutor]:

Y our Honor, do | understand by reference to the motion that was filed that thisis a speedy triad
motion that was filed under Amendment Six of the Congtitution and not under the statutory 270 day
rule?

MR. WALKER:
That's correct, Y our Honor.
THE COURT:

Okay: The Barker v. Wingo standard.

1113. It is clear from the record that Humphrey was unable to assert a 270 day violation because of the
second indictment. The trid court then held a hearing to assess the speedy trid motion in light of the
condtitutiona andyss set forth in Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L .Ed.2d 101
(1972). A trid judge's finding is entitled to the same deference as ajury verdict and will not be reversed
upon gpped unless manifestly wrong. Jenkinsv. State, 607 So.2d 1137, 1138 (Miss. 1992) (collecting
authorities). A delay in excess of eight (8) monthsis presumptively prgudicia, Smith v. State, 550 So.2d
406, 408 (Miss. 1989). Once adelay is presumptively prgudicid, the State must rebut this presumption of
prgjudice. For condtitutional purposes the right to a speedy trid attaches and the time beginsto run & the
time of the arrest. Handley v. State, 574 So2d 671, 674 (Miss. 1990). The appropriate test, which was
undertaken by the trid court, in congdering whether a defendant receives a peedy and public trid in
compliance with the Sixth Amendment of the U.S. Condtitution and Article 3, Section 26 of the Missssppi
Condtiitution, isthet set forth in Handley, a 673 whereby Mississppi adopted the factors set forth in

Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972) which provides the following
four-step functiona andlyss.

First, we mugt caculate the time periods. Second, we must analyze those time periodsin light of all
circumstances, including the conduct of both the prosecution and the defendant, in conjunction with
the Barker factors: (1) length of the ddlay; (2) reason for the delay; (3) defendant's timely assertion of
his right to a speedly trid; and (4) resulting prejudice to the defendant. Vickery, 535 So.2d at 1376.
Third, we must weigh each of these factorsin light of the particular facts of the case, kegping in mind



that it is often "impossible to determine with precison when the right has been denied.” Barker, 407
U.S. at 521, 92 S.Ct. at 2187.

Handley, at 676.

1. Length of the Delay

114. All parties are in agreement that the length of time between Humphrey's arrest on December 9, 1996,
and the date of histrid, February 2, 1998, was 420 days. This being longer than eight months the State has
the burden of overcoming the presumption of prejudice.

2. Reason for the Delay

115. Humphrey was arrested on a charge of capita murder of Mrs. Phillips on December 9, 1996. Thisis
the point a which the right to a speedy trid attaches for congtitutional purposes and the time beginsto run.
The origind indictment of Humphrey was on November 6, 1996, for conspiracy to commit burglary and
capitd murder. Humphrey filed a motion for a speedy trid on March 17, 1997. Humphrey filed amotion to
suppress ord statements on June 10, 1997 and amotion to suppress physica evidence seized from his
person on August 20, 1997. The circuit court issued an order denying the motion to suppress physical
evidence seized from Humphrey's person on August 29, 1997. An order of continuance was filed on
August 29, 1997 due to a scheduling conflict with another trid for murder and aggravated assault. An order
denying the motion to suppress statements was issued on September 2, 1997.

1116. Upon ajoint motion by the State and Humphrey an order of continuance was filed on September 24,
1997, re-setting the trid for November 3, 1997, which stated that al federd and state statutory and
congdtitutiond rights to a speedy trial were thereby tolled. An order to continue and re-set tria was issued
on November 7, 1997, and trid was set for February 9, 1998 in the Chancery courthouse in neighboring
Panola County. This was due to the fact that renovations to the Tate County courthouse were ongoing and
because the courtroom was not equipped for a sequestered jury. The Tate County Courthouse was
unavailable, and neither was any other in the didirict. Thetria court's aternative location in Panola county
was unavailable, though efforts were made to get a courtroom there. The court dso looked into finding a
suitable courthouse in neighboring DeSoto county, but there was not a hotel available to house the
sequestered jury. These delays were through no fault of the prosecution, and it is evident from the record
thet al parties made every effort to speed things dong.

7117. Humphrey was re-indicted on November 6, 1997 on charges of conspiracy to commit burglary and
the capita murder of Virginia Phillips. The Court was advised that this action was taken to comply with the
requirements of State v. Berryhill, 703 So.2d 250 (Miss. 1997). After aformd reading of the indictment
and aplea of not guilty entered by Humphrey, it was agreed by the State, by Humphrey and his counsdl that
al matters previoudy filed in cause number CR- 97-29-B (T) should carry over and be made part of CR
97-155-B (T) asthough origindly filed therein. An order was filed to this effect on November 21, 1997.

118. Humphrey filed amotion to dismiss indictment on Sixth Amendment speedy trid grounds on
December 3, 1997. Humphrey a so filed a motion to suppress evidence on December 3, 1997. The Court
issued an order denying the motion to suppress evidence, and an order denying the motion to dismiss
indictment on Sixth Amendment speedy trid grounds on January 16, 1998. Trid took place on February 2,
3,4,5,6,and 7, 1998.



1119. Humphrey contends that he was not responsible for any of the delays, was ready to go to trid at any
time, and that the only conceivable ddlay was his request for a continuance while DNA testing be
performed on a hair sample. The prosecution could not avoid the delays caused by the state of the Tate
County courthouse, the unsuitability of the other facilities it attempted to locate, or the crowded docket.
Though docket congestion will not automatically suffice to establish good cause, this Court has on severa
occasions held it good cause for delay, with the burden resting on the State to positively demondtrate that
the backlog was the cause of the delay. See Walton v. State, 678 So.2d 645, 648 (Miss. 1996). The
record reflects that the docket was indeed congested with other high priority cases, and that the State
demongtrated positively that this contributed to the delays. It isaso clear from the record that severa other
factors beyond the control of the State contributed toward the delays. Also, it is neither practicd or
desrable to go to trid when discovery is gill ongoing and there were mations from the defense which
needed to be addressed. This prong weighsin favor of the State.

3. Defendant's Assartion of his Right to a Speedy Trid

120. Humphrey first asserted his right to a speedy trial on March 17, 1997. This prong of the Barker test
therefore weighsin his favor. However it should aso be noted that Humphrey virtudly contemporaneoudy
filed anumber of motions requiring hearings and rulings by thetrid court.

4. Prejudice to the Defendant(L)

121. Humphrey asserts that he was prejudiced because he was housed in the DeSoto County jail in
Hernando. Specificdly, he assarts that he was isolated from his family in Senatobia, who had difficulty
vigting him and that he was exposed to fights and racid durs. While such an environment is obvioudy
unpleasant, there is nothing to show that this prejudiced his defense. Humphrey claims he was prejudiced
by the death of a potentid witness, Mrs. Schndller. Because this potential witness died prior to the origina
indictment it isimpossible to see how Humphrey was pregjudiced because he could never have cdled her as
awitness. Humphrey clamed that he was pregjudiced by the reindictment in that it rendered him unable to
make the statutory 270 day claim that he did not receive a speedy trial. However, the reason for the
reindictment was to ensure conformance with Berryhill, a case that placed a greater burden on the State in
order to conform to achange in thelaw. ( Berryhill requiresthat a capita murder indictment which is
predicated upon the underlying crime of burglary must specificaly sate the intended felony which comprises
the charged burglary, and must contain an dlegation of the specific crimind intent thet condtitutes an eement
of the burglary). 703 So0.2d at 252. All parties agreed to the reindictment, and agreed that dl prior
pleadings, motions etc. should carry over. Humphrey was more than willing to receive the benefit of the
changein thelaw, and it did not pregudice Humphrey for the trid court to comply with Berryhill.

1122. The record does not support Humphrey's assertion that he was denied a speedy trid under the Sixth
Amendment of the U.S. Condtitution and Article 3, Section 26 of the Mississppi Condtitution. The trid
court held an extensive Barker hearing to weigh the four factors. There is absolutely no evidencein the
record that the State in any way intentionally protracted the trial process, and it is apparent that al parties
worked to bring Humphrey to tria as soon as was practicaly possible. Though the triad court was correct to
hold aBarker hearing in light of the length of the dday, its findings that the State provided reasonable and
legitimate reasons for the delays, which did not result from the State's fault or intention, and the finding that
Humphrey was not prejudiced by the delays, tip the balance of the Barker factorsin favor of the State.
Because there is nothing in the record to show the tria court was not manifestly wrong in this determination,



Humphrey's assgnment of error on condtitutional speedy trid groundsis without merit.

3. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING MR. HUMPHREY'SMOTION TO SUPPRESS ORAL STATEMENTS
MADE BY HIMSELF TO PATRICK REID.

123. Humphrey filed amotion in limine to exdude ord statements which he alegedly made concerning the
murder of Mrs. Phillips to Patrick Reid, an inmate and sometime cellmate around December, 1996. Reid
reported these dleged statements to law enforcement officials on December 27 and 30, 1996. Humphrey
objected at trid that any statements that he may have made which were obtained by Reid would violate his
rights under the Fifth and Sixth Amendments of the U.S. Condtitution, aswedll as Article 3, Section 26 of the
Missssippi Code. A hearing was held on thisissue by the tria court, the motion was overruled, and the
testimony admitted.

124. At the hearing Randy Doss of the DeSoto County Sheriff's Department testified that he received a
communication from ajailer that Patrick Reid wished to speak to him. Reid told Detective Doss that Omar
Humphrey had spoken to him about a homicide in Senatobia in Tate County. Detective Doss relayed this
information to the Senatobia police department. The Senatobia police department sent investigators to the
jail to spesk to Reid. Pursuant to their conversations with Reid, the officers met with personne from the
digtrict attorney's office, and it was agreed that awire would be placed on Reid. Lieutenant Perez also took
down an ora statement concerning the desth of Mrs. Phillips from Reid which was read back to him and
then signed.

1125. Nothing in the record indicates that Reid was an agent of the State. Reid was not in any way involved
or implicated in the crimes charged against Humphrey. It was Reid who approached the State with the
information, he was not solicited by the State to act as an informant againgt Humphrey. Reid had in the past
provided incriminating Statements as an informer in another matter, but thisis not relevant to the current
case. Humphrey citesMcNeal v. State, 551 So.2d 151 (Miss. 1989) which questioned the reliability of
jalhouse "snitches’ where information againgt fellow inmates is exchanged for reduced sentences. Thereis
nothing in the record to indicate that Reid somehow cut aded with law enforcement. In fact the decison to
tender aplea offer to Reid was made and communicated to him befor e he tendered any information

regarding Humphrey.

126. Unlikein Page v. State, 495 S0.2d 436 (Miss. 1996), Reid was not a co-defendant, and thereisno
evidence in the record of surreptitious solicitation by the State. Reid did engage Humphrey in conversation
about the crime, and Humphrey did incriminate himsdlf, if Reid's testimony isto be believed, which the jury
gpparently did. Because the record fails to establish that Patrick Reid was acting as an agent of the State,
Humphrey waived any Fifth Amendment rights againg sdf-incrimination and Sixth Amendment rights to
counsd under the U.S. Condtitution and under Article 3, Section 26 of the Mississppi Condtitution, when
he voluntarily talked to Reid about his crimes. This assgnment of error is without merit.

4. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
ADMITTING PHOTOGRAPHSOF THE BODY OF THE DECEASED MRS. PHILLIPS
INTO EVIDENCE.

1127. Humphrey made amoation in limine to exclude or in the dternative to limit photographic evidence
depicting the body of Mrs. Phillips, dlaming that their probative vaue is subgstantialy outweighed by their



prejudicid effect on the jury and that their introduction violated Rules 401, 402, and 403 of the Missssppi
Rules of Evidence. Humphrey aso objected on the grounds that their introduction denied him afair trid as
guaranteed by the Fourteenth Amendment of the U.S. Condtitution, and Article 3, Section 14 of the
Missssppi Condtitution.

128. Humphrey objected that the photographs were enlarged, cumulative, gruesome and inflammatory as
characterized in Jackson v. State, 672 So0.2d 468 (Miss. 1996) and Noe v. State, 616 So.2d 298 (Miss.
1993). Thetria court overruled these objections and admitted the photographsinto evidence, finding al of
them to be more probative than prejudicia for purposes such as showing the position of the body and the
extent of the injuries. Humphrey cites the correct test and standard of review for the admissibility of
"gruesome’ photographs:

In arriving at the finding above, we do not presume to conclude that every gruesome photograph
admitted into evidence congtitutes an abuse of discretion; however, when presented with photographs
such asthe onesiin this case, we caution the trid judge to carefully condder dl the facts and
circumstances surrounding the admission of this particular type of evidence. More specificdly, thetrid
court must consder: (1) whether the proof is absolute or in doubt as to identity of the guilty party, as
well as, (2) whether the photographs are necessary evidence or smply aploy on the part of the
prosecutor to arouse the passon and prejudice of thejury.

McNeal v. State, 551 So.2d 151, 159 (Miss. 1989).

1129. The admissibility of photographs rests with the sound discretion of the tria judge, and unless an abuse
of discretion is shown, the decison will be uphed on gpped. Taylor v. State, 672 So.2d 1246, 1270
(Miss. 1996). There is nothing in the record to indicate that the admission of the photographs was smply a
ploy on the part of the prosecutor to arouse the passion and prejudice of the jury. The photographs
established that Mrs. Phillips was dead as aresult of acrimina act, and the extent, position, and nature of
the wounds the victim sustained. The photographs asssted the jury in visudizing the crime scene and
corroborated the testimony of the investigators of the crime scene. Humphrey's argument that the
admissihbility of the photographs was in error is not supported by the record or by the law, and is without
merit. The circuit court did not abuse its discretion in admitting the photographs. See also Watts v. State
733 S0.2d 214, 233 (Miss. 1999).

5. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING MR. HUMPHREY'SMOTION TO EXCLUDE TESTIMONY CONCERNING
HISHAVING POSSESSION OF A FIREARM SEVERAL DAYSPRIOR TO THE
MURDER OF MRS. PHILLIPS

1130. Humphrey made amoation in limine to exclude anticipated testimony of Reggie Brooks concerning
Humphrey having apistal in his possession two days prior to the murder, which he alegedly said he was
going to use should anything go wrong during the burglary. The basis for the objection was that the
testimony would be irrdevant because there was no proof that Humphrey had a gun in his possesson on the
night of the murder and that the comment was remote from the actua homicide. Humphrey asserts that
testimony about a gun two nights prior to the murder would be more prejudicia than probative and should
have been excluded based on Rule 403 of the Missssippi Rules of Evidence. The judge ruled that the
testimony was admissible evidence which goes to the issue of whether there was a prior plan or agreement,
and that the 48 hour period was not too remote.



131. Evidentiary rulings of atria judge will not be disturbed absent of a showing of a clear abuse of
discretion. Shamblin v. State, 601 So.2d 407, 412 (Miss. 1992) (collecting authorities). There is nothing
in the record to indicate that the circuit judge abused his discretion. The testimony regarding the pistol was
relevant to show Humphrey's aleged plan, preparation and intention to burglarize Mrs. Phillips home, and
relevant to the issue of the intent or cgpacity of Humphrey to inflict deeth should his plans be interfered with.
Evidence of this type and for these purposes is admissible. See Smith v. State, 729 So.2d 1191, 1205
(Miss. 1998). The question of the remoteness in time from the witness seeing Humphrey with the gun and
the murder of Mrs. Phillipsis aso subject to the familiar clear dbuse of discretion standard of review.
Stewart v. State, 226 So.2d 911, 912 (Miss. 1969). The 48 hour time period between the witness seeing
Humphrey with the pistol and the murder of Mrs. Phillipsis not so excessive as to condtitute an abuse of
discretion for itsincluson for consderation by thejury.

6. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
REFUSING TO GRANT MR. HUMPHREY'SREQUESTED LESSER INCLUDED
OFFENSE JURY INSTRUCTIONS FOR LESSER INCLUDED MURDER, LESSER
INCLUDED MANSLAUGHTER, AND PROPOSED ACCESSORY AFTER THE FACT
INSTRUCTION

1132. Humphrey proposed alesser included murder ingtruction, D-6, and a proposed lesser included
mandaughter ingruction, D-7, which were denied by the trid court. Humphrey argued that the facts
warranted these ingtructions. Thetria court aso denied Humphrey's proposed accessory after the fact
ingruction, and stated that the facts warranted such an ingtruction.

1133. The standard of review for chalengesto jury ingructionsis asfollows:

Jury ingructions are to be read together and taken as awhole with no one instruction taken out of
context. A defendant is entitled to have jury ingructions given which present this theory of the case,
however, this entitlement is limited in that the court may refuse an ingruction which incorrectly states
the law, is covered fairly dsawhere in the indructions, or is without foundation in the evidence.

Heidel v. State, 587 So. 2d 835, 842 (Miss. 1991) (citations omitted).

Even though based on meeger evidence and highly unlikely, a defendant is entitled to have every legd
defense he asserts to be submitted as afactua issue for determination by the jury under proper
ingruction of the court. Where a defendant’s proffered ingtruction has an evidentiary bas's, properly
dates the law, and isthe only ingtruction presenting his theory of the case, refusad to grant it condtitutes
reversble error.

Hester v. State, 602 So. 2d 869, 872 (Miss. 1992) (citations omitted).
1134. The standard for determining whether an evidentiary basis exigtsis asfollows:

Lessor included offense ingtruction should be granted unlessthe trid judge - and ultimately this court -
can say, taking the evidence in the light most favorable to the accused, and considering dl reasonable
references which may be drawn in favor of the accused from the evidence, that no reasonable jury
could find the defendant guilty of the lessor included offense (and conversdly not guilty of at least one
element of the principal charge).



Harper v. State, 478 So. 2d 1017, 1021 (Miss. 1985); Brady v. State, 722 So. 2d 151, 161 (Miss. Ct.
App. 1998). If arationd or areasonable jury could have found Humphrey not guilty of the principa offense
charged in the indictment yet guilty of the lesser included offense, then the lesser included offense indruction

should have been granted. Evans v. State, 725 So0.2d 613, 664 (Miss. 1997).

1135. Humphrey argues that the facts support a lesser-included offense of mandaughter ingtruction. The trid
court refused such an ingruction. The reason given by the trid court was that there was no basis in evidence
to permit such an ingruction in light of the defense of dibi chosen by Humphrey and that to grant indructions
on dibi and lesser included offense ingtructions would be inconsstent and confusing to the jurors because it
would necessarily require him to be on the scene and make some admisson that he was there. The defense
acknowledged that aibi was the defense to the State's indictment, and also acknowledged that it would be
absolutdy incondstent with Humphrey's own defense. For the same reason the trid court denied the
murder, as opposed to capita murder, jury indruction. Jury ingructionswill not be given unlessthereisan
evidentiary bassfor them. Burnsv. State, 729 So0.2d 203, 225 (Miss. 1998); Blue v. State, 674 So.2d
1184, 1201 (Miss. 1996). The State's evidence and the testimony of Humphrey provide no evidentiary
bad's whatsoever which would dlow for the conclusion that Humphrey did not kill Mrs. Phillips while
engaged in aburglary, or that the killing was in the heet of passon. Humphrey's own testimony was that he
was not present during the burglary, did not commit any burglary, and did not kill Mrs. Phillips. Because
there isno basisin the record to support such lesser included offense indructions, this assgnment of error is
without merit.

1136. Humphrey dso clams that the circuit court erred in not granting a requested ingtruction, D-4, which
would have told the jury that it had the right to reject dl or part of the testimony of any witness who had
been impeached by a showing of prior inconsstent testimony or statements. Though the tria court
expressed concern that this instruction might not be necessary and was a matter that would be better
covered during the lawyer's argument, it gppears that this instruction was ultimately "granted” according to
the clerk’s papers and the record and is therefore not an issue to be addressed by this Court.

1137. Thetrid court aso denied Humphrey's proposed accessory-after-the-fact jury ingtruction for the same
reasonsit denied the lesser ingtructions of murder and mandaughter, determining that no evidence had been
presented during the trial which would dlow the jury to consder this lesser offense. "An accessory efter the
fact is a person asssting one who has completed the commission of afelony to avoid being apprehended,
arrested, convicted, etc." Chase v. State, 645 So.2d 829, 851 (Miss. 1994) (citations omitted). Thereis
no evidence in the record that Humphrey ass sted someone who had completed afelony, and the tria court
correctly refused to grant such an ingruction.

1138. Taking the evidence in the light most favorable to the accused, there is no evidence in the record to
support any of the proposed lesser included offense ingructions. Thus the proposed ingructions were
devoid of any evidentiary foundation at al. Humphrey was not denied afair tria and due process, and these
assignments of error are therefore without merit.

7.WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING MR. HUMPHREY'SMOTION TO EXCLUDE JURY CONSI DERATION OF
THE DEATH PENALTY AFTER THE STATE RESTED ITSCASE IN CHIEF DUE TO
INSUFFICIENT PROOF



1139. Humphrey made amotion to exclude jury consideration of the death pendty because the State failed
to establish that he had intended to kill Mrs. Phillips. The State asserts that this assgnment of error is not
properly before this Court in view of the fact that the jury did nor return a sentence of death against
Humphrey. The assarts in the dternative that, even if the issue were properly before this Court the evidence
was sufficient to satisfy the criteriaestablished in Enmund v. Florida, 458 U.S. 782, 1102 S.Ct. 3368
73 L .Ed.2d 1140 (1982) (which have been codified in Miss. Code Ann. 8 99-19-101(7) (1994). Where
the jury is given an indruction which dlegedly "invites' the desth sentence, yet that ingruction did not result
in causing the jury to render such averdict, the verdict will not be disturbed. Gilliam v. State, 186 Miss.
884, 192 So. 440 (1939). In this case the death sentence was more than invited, it was affirmatively
requested, and thetrid court correctly held a hearing outside of the presence of ajury to consder the
Enmund factors pursuant to Miss. Code Ann. § 99-19-101 (1994) to determine whether the State had
met these factors.

140. The Enmund factors to be considered are whether the jury makes awritten finding of one or more of
the following:

(8 The defendant actualy killed;

(b) The defendant attempted to kill;

(c) The defendant intended that akilling take place;

(d) The defendant contemplated that lethd force would be employed.
Miss. Code Ann. § 99-19-101(7) (1994).

141. Thejury heard testimony from Reggie Brooks that Humphrey told him "I've killed and I'll kill again."
There was an evidentiary basis for the first Enmund factor for the jury to make the determination that
Humphrey killed. The jury saw pictures of the victim and heard the testimony of the pathologist, showing
extensive trauma, how she was tied up, and how her mouth was taped. Thisis an evidentiary basis from
which the jury could conclude that the defendant could have intended that Mrs. Phillips be killed or that the
defendant contemplated that letha force would be employed. After considering al of these factors together
the trid judge stated the following:

And, again, the jury does not -- is not required to find al three of these Enmund factors. All the jury
has to do isfind that one or more of the Enmund factors existed. There's an evidentiary basis here for
the jury to consider al three requirements of Enmund v. Florida and if there's sufficient evidence to
undergird the jury's findings should they make it. | think the State has done what has been required to
make a jury question out of the Enmund factors.

142. The State was only required to show one of the Enmund factorsin order for the question of the

deeth pendlty to go before the jury. The standard of review for a sufficiency of the evidence clam requires
this Court to view the evidence and al reasonable inferences which may be drawn in the light most
congstent with the verdict. This Court has no authority to disturb the jury verdict short of a concluson on
our part that upon the evidence, taken in the light most favorable to the verdict, no rationd trier of fact could
have found the fact at issue beyond a reasonable doubt. Ballenger v. State, 667 So.2d 1242, 1259
(Miss. 1995). With the State's evidence taken as true, together with all reasonable inferences therefrom, the
record does not suggest that the trid court wasin error to alow the jury to consider the question of whether



Humphrey should face the death pendty, and the consideration of the degth pendty by the jury did not
impinge on Humphrey'sright to afair trid under the Eighth and Fourteenth Amendments of the U.S.
Condtitution.

8. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
OVERRULING MR. HUMPHREY'SOBJECTION TO A "FOR CAUSE" CHALLENGE

143. We have stated:

In order to strike ajuror for cause there must be a clear showing that the prospective juror would be
unable to follow the court's ingtructions and obey his oath; ajuror's views adone do not congtitute
grounds for a chalenge. A clear showing that ajuror's views would prevent or sgnificantly impair the
performance of his duties requires more than a single response to an initid inquiry.

Martin v. State, 592 So.2d 987, 988 (Miss. 1991) (citation omitted).

7144. During jury sdection juror number 134, Bobby Gardner, indicated that she was the niece of Johnny
Street, awitness who was to be caled by both sdes. She stated that although Johnny Street was her uncle,
she did not know Helen Street, Eric Jones, Janice Jones, or Humphrey, al of whom were members of
Johnny Street's family. Thetrid court granted a"for cause’ chalenge made against Bobby Gardner,
Humphrey objected, and the trid court overruled the objection. The tria court Sated that she was too
"Interwoven™ with Johnny Street who was ardative and awitness for both sdes, and that there were
aufficient other neutra jurors available who were not connected to the defendant, the witnesses, or to the
State.

1145. Humphrey contests that because the juror stated she could be impartial he was denied his
condtitutiona right to afair trid by ajury of his peers as guaranteed by the Sixth and Fourteenth
amendments of the U.S. Condtitution. Though the record is devoid of any express statement by Bobby
Gardner that she could be impartia, when questioned whether the fact that she knew Johnny Street, and
that heis Omar's stepfather, would cause her concern she replied that it would not. The question is thus
whether the trid court was in error for dlowing afor cause challenge againgt ajuror who was to testify on
both sdes and was rdated to Humphrey as a"cousin by marriage’ even though she did not actudly know
him or hisimmediate family members. This Court recently stated that the trid court has an affirmative duty
to remove ajuror for cause when they are related to awitness. Fleming v. State, 732 So.2d 172, 182
(Miss. 1999). Further, the statute dealing with for cause chalenges, Miss. Code Ann. § 13-5-79 (1972)
dates the following:

Any person, otherwise competent, who will make oath that he isimpartid in the case, shdl be
competent asajuror in any crimina case, notwithstanding the fact that he has an impresson or an
opinion asto the guilt or innocence of the accused, if it appear to the satisfaction of the court that he
has no bias or feding or prejudice in the case, and no desire to reach any result in it, except that to
which the evidence may conduct. Any juror shall be excluded, however, if the court be of
opinion that he cannot try the caseimpartially, and the exclusion shall not be assignable for
eror.

(emphasis added).

146. Thetrid court felt that because the juror was s0 "interwoven” with the defendant through kinship ties,



and the fact that her stepfather, who she did know, was going to be caled as awitness during the casein
chief that the for cause chdlenge should be sustained. Under the statute, and in light of case law pertaining
to jurors who are related to witnesses, the tria court did not commit reversible error in granting the "for
cause' chdlenge.

9. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING MR. HUMPHREY'SMOTION TO INTERROGATE REGINALD BROOKS
AND DELORISJEAN EPPSON THE RESULTS OF POLYGRAPH TESTSBY A STATE
POLYGRAPH EXAMINER

147. Despite having previoudy moved the trid court to exclude the "lie detector” tests, Humphrey made a
moation in limine to use lie detector results againgt two of the State's key witnesses, Jean Epps and Regindd
Brooks, for impeachment purposes. Thetrid court denied this motion. Humphrey concedes that the current
law in Missssppi isthat polygraph evidence isinadmissible. Carr v. State, 655 So.2d 824, 836 (Miss.
1995).

1148. Humphrey cites severd federa casesin support of his position that the polygraph evidence should
have been admitted. However, these cases are predicated on the test for admissibility of "scientific”
evidence gpplied in Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d 469 (1993). This State has declined to adopt the Daubert test and continues to use the time-
proven test st out in Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923). See Gleeton v. State
716 So0.2d 1083, 1086 (Miss. 1998). Recently this Court has stated "we find that testimony pertaining to a
witnesss offer to take a polygraph, whether it be awitness for the State or the defense, is not admissible at
trial." Weatherspoon v. State, 732 So.2d 158, 162 (Miss. 1999). Moreover, this Court has also
specifically addressed the issue of whether polygraph evidence is admissible to impeach the credibility of

witnesses, and has held it isnot. Tavares v. State, 725 So0.2d 803, 811 (Miss. 1998). This assgnment of
error is therefore without merit.

10. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
REINSTATING JURORS AGAINST WHOM MR. HUMPHREY ATTEMPTED TO
EXERCISE PEREMPTORY CHALLENGES

1149. In Batson v. Kentucky, 476 U.S. 79, 96, 106 S.Ct. 1712, 90 L .Ed.2d 69 (1986) the U.S. Supreme
Court st forth the following criteria whereby a defendant could establish a prima facie case of purpossful

discrimination during jury sdlection, based solely on evidence concerning the prosecutor's exercise of
peremptory challenges at the defendant'stridl.

[He] isamember of acognizable racia group, and that the prosecutor has exercised peremptory
chdlenges to remove from the venire members of the defendant's race. Second, the defendant is
entitled to rely on the fact, as to which there can be no dispute, that peremptory chalenges condtitute
ajury sdection practice which permits "those to discriminate who are of amind to discriminate.”
Findly, the defendant must show theat the facts and other relevant circumstances raise an inference that
the prosecutor used that practice to exclude the veniremen from the petit jury on account of thelr race.

Waltersv. State, 720 So. 2d 856, 865 (Miss. 1998).
150. "The burden then shifts to the State to come forward with arace-neutral explanation for chalenging the



jurors" Mack v. State, 650 So. 2d 1289, 1296 (Miss. 1994). Findly, the trid court must determine
whether the objecting party has met its burden to prove that there has been purposeful discrimination in the
exercise of the peremptory challenge. Walters at 865. "We accord great deference to the trid court in
determining whether the offered explanation under the unique circumstances of the caseistruly arace-
neutral reason.” "[A] trid judge's factua findings relative to a prosecutor's use of peremptory challenges on
minority persons...will not be reversed unless they appear clearly erroneous or againg the overwhelming
weight of theevidence" Stewart v. State, 662 So. 2d 552, 558 (Miss. 1995). "This perspective iswholly
consgtent with our unflagging support of the trid court as the proper forum for resolution of factua
controversies.” 1 d.

161. During jury selection the prosecution made a Batson chalenge to some of Humphrey's peremptory
srikes. Humphrey asserts that the trial court wasin error in requiring him to give race and gender neutrd
reasons for his peremptory chalenges againgt jurors 13, 56, and 82, and that because no primafacie case
of gender or race discrimination was established for his chalenges, thetrid court erred in requiring him to
establish non-discriminatory reasons because no pattern of discrimination was established. Humphrey
further assarts that as to these three jurors he did establish non-discriminatory reasons for his peremptory
chdlenges. Humphrey isablack mae.

152. The State exercised three peremptory chalenges, againgt two white maes and one white femae. The
defense assarted a gender discrimination claim and as aresult the court ingtructed the State to show its
reasons for the challenges, though it did not expresdy find that the defense had made a primafacie case.
The court found the reasons given by the State to be non-discriminatory. These actions by the trid court
were not objected to by the defense and are not at issue on gpped. The defense then identified its
peremptory challenges. After the defense had announced nine of its twelve chalenges, the State asked the
trid court to require Humphrey to defend the challenges on the basis of both gender and race. The record
reveds the following circumstances surrounding this request:

MR. WILLIAMS [the prosecutor]:

Y our Honor, inasmuch as there has been a challenge on the basis of gender and race to the State's
challenges, we move the Court to do it aso.

THE COURT:

All right. Give me the race gender neutra reason sarting with ---
MR. WALKER [Humphrey's atorney]:

I'll be glad to, Y our Honor.

163. At this point the court heard the reasons for the chalenges. The peremptory strikes exercised by
Humphrey againgt the ninejurors prior to the State's Batson challenge were against numbers 5 (white
femde), 11 (white mae), 13 (white femae), 16 (white mae), 45 (white femade), 56 (white mae), 73 (white
male), 82 (white femae), and 89 (white mae). Thetrid court alowed six of these challenges, finding them
to be gender or racidly neutra. The record does not reved that the trid court explicitly found that the State
had made a prima facie case under Batson and its progeny. However, this Court has emphasized that the
question of whether "the totdity of the rdlevant facts gives rise to an inference of discriminatory purpose’ is
afactudly intendve inquiry which givesrise to ahighly deferentia standard of review. Henley v. State, 729




$0.2d 232, 240 (Miss. 1998). Nothing in the record suggests that from the facts and relevant
circumstances the tria court exceeded the bounds of its discretion in determining there was enough of a
primafacie case for discrimination to permit the reverse Batson challenge against Humphrey's strikes
againg the nine white jurors. Once t he objecting party has made a prima facie showing that peremptory
drikes are being exercised on the basis of race, the burden then shifts to the party exercising the strikesto

offer arace neutra reason for the chdlenge. Taylor v. State, 733 So.2d 251, 257 (Miss. 1999).

154. The asserted reason for Humphrey's strike againgt juror 13 was that she failed to respond to a
question asking if she believed lifein prison without parole is worse than desth. No other reason was
offered. Thetrid court stated that no jurors were to be dismissed solely because of alack of aresponseto
aquestion and that, if no other reason was offered, she would be reingtated. It is worthy of note that none
of the jurors responded to that particular question. This reason was not clearly erroneous or against the
overwheming weight of the evidence, and there was no error in reingtating juror 13.

155. A peremptory chalenge was made by Humphrey againgt juror 56 (D-6). The reason offered for the
chalenge was that the juror had a dight hearing problem, and because he had knowledge of pre-trid
publicity about the case. The trid court noted that the juror in question had not mentioned a hearing
problem during voir dire. Thejuror had listed a"dight hearing problem™ on the back of his questionnaire.
With regard to the pre-trid publicity the court responded that the defense was not in the pogition to raise
issues about pre-trid publicity when the night before Humphrey's atorney had granted an interview to the
locdl televison gation. This case received widespread publicity, and many of the veniremen had read
newspaper articles about it. The trid court found these reasons insufficient to judtify a peremptory chalenge
and asked the defense if it had any other reasons. No other reasons were given, and the triad court denied
the chalenge and reingtated the juror. These reasons were not clearly erroneous or againgt the
overwhelming weight of the evidence, and there was no error in reingtating juror 56.

156. Humphrey also made a peremptory chalenge against juror 82 (D-8). The stated reasons for the strike
were knowledge of pretria publicity and that he dso did not respond to the question about whether lifein
prison without parole is worse than death. Absent any other reasons advanced by the defense for the
chalenge, this juror was dso reingtated. Again the reasons given for reinstatement do not appear clearly
erroneous or againg the overwhelming weight of the evidence. Absent any showing of clear error on the
part of thetrid court, or any showing that the reasons given by the trid court were againg the overwhelming
weight of the evidence, and in light of this Court's deference to the trid court as the proper forum for
resolution of factua controversies, these assgnments of error are without merit.

11. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING MR. HUMPHREY'SMOTION FOR A DIRECTED VERDICT AT THE
COMPLETION OF THE STATE'SCASE IN CHIEF.

157. We have stated:
The standard of review for amotion for a directed verdict is as follows:

The stlandard of review in chalengesto the sufficiency of the evidence is onein which dl the evidence
is consdered in alight most favorable to the verdict. Collier v. State, 711 So0.2d 458, 461
(Miss.1998). The credible evidence congstent with the guilt must be accepted as true, and the
prasecution must be given the benefit of al favorable inferences which may be reasonably drawn from




the evidence. Collier v. State, 711 S0.2d at 461 (quoting Wetz v. State, 503 So.2d 803, 808
(Miss.1987); Coleman v. State, 697 S0.2d 777, 787 (Miss.1997)). Matters regarding the weight and
credibility are to be resolved by the jury, and this Court may reverse only where the evidence so
congdered is such that reasonable and fair-minded jurors could only find the accused not guilty.
Collier at 461. . . .

Williams v. State, No. 98-KA-00445-SCT, 1999 WL 695910 at *2 (Miss. Sept. 9, 1999).

1658. Humphrey contends that the trid court erred in declining to grant him a directed verdict because the
State failed to establish dl of the dements of the crime of capital murder. Humphrey's assertion that the best
case the State could have presented is mandaughter iswithout merit. The fact that Mrs. Phillips suffered a
dow, lingering deeth rather than an immediate one does not turn capital murder into mandaughter. Thetrid
court found that there was direct evidence placed before the jury that the event occurred in Tate County,
alowing jurisdiction to attach; direct evidence of aforced entry into the Phillips residence, an essentiad
element of burglary; direct evidence from witnesses Reed and Brooks placing the defendant at the scene;
and corroborating evidence that a fingerprint of the defendant was found at the scene. Viewing such
evidence before the jury in alight which gives the prosecution the benefit of dl favorable inferences which
may be reasonably drawn from the evidence, there is nothing in the record to indicate that reasonable and
fair minded jurors could only reach averdict of not guilty.

12. WHETHER THE JURY VERDICT OF CAPITAL MURDER WASAGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE

159. "Only in those cases where the verdict is so contrary to the overwheming weight of the evidence that
to dlow it to stand would sanction an unconscionable injustice will this Court disturb it on apped .”

Pleasant v. State, 701 So.2d 799, 802 (Miss. 1997) (citations omitted).

160. Nothing in the record supports Humphrey's contention that the verdict was so againgt the
overwheming weight of the evidence that to alow it to stand would congtitute an unconscionable injustice.
(See discusson of Humphrey's deventh assgnment of error regarding the evidence before the jury).
Humphrey raises questions regarding the credibility of witness testimony, but it iswell settled that issues of
weight and credibility regarding witness testimony are to be resolved by the jury. Collier, 711 So.2d at
461.

13. WERE THERE SUFFICIENT CUMULATIVE ERRORSIN THISCASE TO
WARRANT REVERSAL

161. Because no errors have been found this assgnment of error is without merit.
CONCLUSION

162. For these reasons, we find no reversible error in the proceedings below. Therefore, the judgment of
the Tate County Circuit Court is affirmed.

163. CONVICTION OF CAPITAL MURDER AND SENTENCE OF LIFE IMPRISONMENT



WITHOUT PAROLE AFFIRMED.

SMITH, WALLER, COBB AND DIAZ, JJ., CONCUR. BANKS, J.,, CONCURSIN PART
AND IN THE JUDGMENT WITH SEPARATE WRITTEN OPINION JOINED BY
PRATHER, CJ.,PITTMAN, P.J., AND McRAE, J.

BANKS, PRESIDING JUSTICE, CONCURRING IN PART AND IN THE JUDGMENT:

164. While | agree with the result reached by the magority and most of what it says, | write separately to
note my disagreement with its pronouncement concerning the propriety of the "send amessage” argument in
the sentencing phase of death pendlty trials. | would not reverse the judgment here because the tria court
sustained the objection to the argument and because Humphrey did not receive the desth pendlty. It is my
view, however, that the deterrent effect of the deeth pendlty is alegidative judgment and not a consideration
for ajury in making the individualized decision whether the person before it should be put to deeth for the
crime under consideration.

165. That the role of the jury isto weigh the evidence and to apply the law, not to "send amessage,” isa
point that this Court has made clear.

The jurors are representatives of the community in one sense, but they are not to votein a
representative capacity. Each juror isto goply the law to the evidence and vote accordingly. The issue
which each juror must resolveis not whether or not he or she wishesto "send a message” but whether
or not he or she believes that the evidence showed the defendant to be guilty of the crime charged.
The jury isan arm of the State but is not an arm of the prosecution. The State includes both the
prosecution and the accused. The function of the jury isto weigh the evidence and determine the
facts. When the prosecution wishes to send a message they should employ Western Union.
Mississippi jurors are not messenger boys.

Williams v. State, 522 So.2d 201, 209 (Miss. 1988).

1166. The Court of Appedls, taking notice of the fact that prosecutors have not heeded the numerous
warnings from the gppellate courts of this Sate, sated that in the future such "send amessage’ arguments
would be considered per sereversible error if properly objected to at trid._ Alexander v. State, 736 So.2d
1058, 1064 (Miss. Ct. App. 1999). This Court tempered the holding in Alexander by adopting Judge
Southwick's concurring opinion, 1 d., at 1065, and declined to adopt a per sereversible error rule.
However, the use of a send a message type argument may, depending on the surrounding circumstances,
congdtitute reversible error on its own. Payton v. State, No. 96-CT-00949-SCT, 1999 WL 649652
(Miss. Aug. 26, 1999) (motion for rehearing pending). This Court has again and again warned prosecutors
againg the use of "send a message”’ type arguments both in aliteral and an implied way, and such an
argument may, depending on the surrounding circumstances, condtitute reversible error. However, this
Court has stopped short of establishing a per sereversible error rule for "send amessage” terminology. 1d.

167. In this case, the send-a-message type argument occurred during the sentencing phase of the bifurcated
trid, after the determination of guilt had been made by the jury, and during consderation of the death
pendty. Prosecutors have up until this point been granted some leeway during the sentencing phase of a
trid. Where the purpose of the statement is to help determine whether the death pendty should be imposed,
the prosecution has been permitted to argue that the "message” conveyed by the desath pendlty verdict



would be different than that of alesser sentence. See Wells v. State, 698 So.2d 497, 513 (Miss. 1997)
(declining to declare a send-a-message argument during the sentencing phase to be reversible error).

1168. It isincongstent, however, for this Court to condemn roundly "send amessage” type arguments during
the firgt phase of abifurcated trid, yet tolerate them during the sentencing phase. Whatever may be the
consderations of a sentencing judgein an ordinary case, therole of the jury in the sentencing phase of a
death penaty caseis not to send an anti-crime message to the community at large, but to weigh aggravating
and mitigating circumstances in order to determine whether the defendant should receive the degth pendty
or alife sentence. Wells and its progeny are, to the extent that they do not prohibit "send a message” type
argumentsin the sentencing phase of cagpital murder cases, smply wrong.

1169. The standard of review in cases where the defendant is exposed to the death pendlty is asfollows:

On apped to this Court convictions of capita murder and sentences of death must be subjected to
what has been labeled 'heightened scrutiny.' Under this method of review, dl bona fide doubts are to
be resolved in favor of the accused because 'what may be harmless error in a case with less a stake
becomes reversible error when the penalty is desth.’

Balfour v. State, 598 So.2d 731, 739 (Miss. 1992) (citations omitted).

1170. By improperly urging ajury to sentence a person to death in order to make an example of them the
prosecutor goes well beyond harmless error. The purpose of the statutory scheme in capita murder casesis
to require the jury to weigh the aggravating and mitigating circumstances to decide whether the degth
pendty or alife sentence would be more appropriate. See Miss. Code Ann. § 99-19-104 (1994). The
datute provides that the following shall be consdered:

(5) Aggravating circumstances shall be limited to the following:
(8 The capitd offense was committed by a person under sentence of imprisonment.

(b) The defendant was previoudy convicted of another capitd offense or of afeony involving the use
or threat of violence to the person.

(c) The defendant knowingly created a greet risk of death to many persons.

(d) The capitd offense was committed while the defendant was engaged, or was an accomplice, in the
commission of, or an attempt to commit, or flight after committing or attempting to commit, any
robbery, rape, arson, burglary, kidnapping, aircraft piracy, sexua battery, unnaturd intercourse with
any child under the age of twelve (12), or nonconsensua unnaturd intercourse with mankind, or
felonious abuse and/or battery of achild in violation of subsection (2) of Section 97-5-39, Missssppi
Code of 1972, or the unlawful use or detonation of abomb or explosive device.

(€) The capitd offense was committed for the purpose of avoiding or preventing alawful arrest or
effecting an escgpe from custody.

(f) The capitd offense was committed for pecuniary gain.

(9) The capita offense was committed to disrupt or hinder the lawful exercise of any governmental
function or the enforcement of laws.



(h) The capita offense was especialy heinous, atrocious or crudl.
(6) Mitigating circumstances shall bethe following:
(8) The defendant has no sgnificant history of prior crimind activity.

(b) The offense was committed while the defendant was under the influence of extreme mentd or
emotiona disturbance.

(c) Thevictim was a participant in the defendant's conduct or consented to the act.

(d) The defendant was an accomplice in the capital offense committed by another person and his
participation was rdaively minor.

(€) The defendant acted under extreme duress or under the substantial domination of another person.

(f) The capacity of the defendant to appreciate the crimindity of his conduct or to conform his
conduct to the requirements of law was substantidly impaired.

(9) The age of the defendant at the time of the crime.
Miss. Code Ann. 8 99-19-101 (1994) (emphasis added).

171. It is dear that the Legidature went to consderable lengths in defining and limiting those factors to be
consdered when contemplating sentencing a defendant to death. Nothing in this statutory scheme either
explicitly or impliedly suggests that the issue of supposed "deterrence’ or "sending a message” to the
community is afactor to be consdered. Indeed, consderation of this factor would fly in the face of the
uniform deeth determination that the statutory scheme was designed to achieve. What a particular jury may
consder to be a community problem in need of a message may vary grestly depending upon the time and
place of the occurrence. It may have little to do with the comparative nature of the crime or the individua
characterigtics of the defendant. It is entirely inappropriate and inconsistent with our statutory scheme, then,
for jurors to consider sending a message to the community at-large as one of the factorsto be consdered
during sentencing in acgpital murder case.

172. Asthe Horida Supreme Court put it this argument is "an obvious gpped to the emotions and fears of
jurors' and is "outsde the scope of the jury's ddliberation and [its] injection violates the prosecutor's duty to
seek judtice, not merdly "win" adeath [verdict].” Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985)
(citing, ABA Standards for Criminal Justice 3-5.8 (1980)); see also Campbell v. State, 679 So. 2d 720
(Ha 1996)(reversng a death verdict for reasons including an impermissible "message to the community”
argument).

1173. The New Jersey Supreme Court has also addressed this issue and reversed a desth sentence based
upon the use of the "send a message’ argumen:

By urging the jury to sentence defendant to degath in order to deter him from future acts of violence
and to "send amessage” to society that conduct such as defendant's will result in the death pendlty, the
prosecutor's arguments focused the jury's attention on matters extraneous to the aggravating and
mitigating factors established by the Legidature to channd the jury’s ddiberationsin the pendty phase



of acapital case. Nether the likelihood that defendant would commit future crimes nor the benefit to
society from sentencing to deeth persons convicted of capita murdersis among the aggravating
factors sat forth in the Act. The emotiond force of the prosecutor's arguments posed a significant risk
that the jury would be diverted from its duty to determine defendant's punishment based on the
evidence and in accordance with the tria court's charge. We conclude that these statements were
improper and prejudiced defendant's penalty-phase proceeding.

State v. Rose, 112 N.J. 454, 520, 548 A.2d 1058,1092 (1988).

174. 1 agree. | believe that it is wrong to confuse alegidative judgment with the death deciding task of a
jury. Moreover, of pragmeatic concern, we should note that the United States Supreme Court has yet to
address the issue. Prosecutors in this State would do well to eschew this argument lest we find once again
an infection in death verdicts akin to the failure to define properly the heinous, arocious or crue factor. See

Clemonsyv. Mississippi, 494 U.S. 738, 751, 110 S.Ct. 1441, 1449, 108 L.Ed. 2d 725 (1990), and its
progeny.

PRATHER, CJ., PITTMAN, P.J., AND McRAE, J., JOIN THIS OPINION.

1. It should be noted that while prejudice is consdered here in the context of a constitutional speedy trial
chalenge, it would not be necessary to establish pregjudice to the defendant under the statutory 270 day
rule.



