IN THE SUPREME COURT OF MISSISSI PPI
NO. 98-KA-00008-SCT
BOMAN L. TANNER
V.
STATE OF MISSISSIPPI

DATE OF JUDGMENT: 10/15/1997
TRIAL JUDGE: HON. L. BRELAND HILBURN JR.
COURT FROM WHICH APPEALED: HINDS COUNTY CIRCUIT COURT
ATTORNEY S FOR APPELLANT: MICHAEL J MALOUF, SR.
MICHAEL JAMES MALOUF, JR.
ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: SCOTT STUART
DISTRICT ATTORNEY : EDWARD J. PETERS
NATURE OF THE CASE: CRIMINAL - FELONY
DISPOSITION: AFFIRMED IN PART AND

REMANDED - 05/04/2000

MOTION FOR REHEARING FILED: 6/1/2000; denied 8/24/2000
MANDATE ISSUED: 8/31/2000
EN BANC.

MILLS, JUSTICE, FOR THE COURT:

1. Boman L. Tanner ("Tanner") was indicted for the crime of capital murder in the Circuit Court of Hinds
County, First Judicid Didrict. On October 15, 1997, Tanner was convicted by ajury for the capital murder
of VernaWood and sentenced to aterm of life imprisonment in the custody of the Mississippi Department
of Corrections. Tanner appealsto this Court, raising 13 issues as grounds for reversal. Because Batson
errors were committed at the trid level, we remand for a Batson hearing condstent with this opinion. All
other issues are affirmed upon gppedl.

STATEMENT OF THE CASE AND FACTS

2. VernaWood ("Wood") was an derly woman who lived in Jackson, Mississippi, across the street from
Tanner. On March 6, 1997, the Jackson Police were notified that Wood had been found dead in her home,
Origindly, the death was thought to be from natura causes. The body was removed and examined by
Robert Martin, Hinds County coroner, who determined that \Wood's desth was not natural and ordered an
autopsy. The autopsy, performed by Dr. Rodrigo Galvez, revealed that Wood died from a bullet wound to
the back of the head. The autopsy further revealed it was not suicide and that VWWood had died sometime
between 2:00 p.m. and 8:00 p.m. the previous day. Although there were no signs of forced entry, it was



determined that several of Wood's diamond rings were missing.

113. According to Julie Tanner, Tanner'swife, Tanner had befriended Wood and often helped her with small
chores around her house. On the day Wood's body was found, Tanner tapped Detective Reggie McCann
on the shoulder and informed him that his fingerprints would be al over Wood's house. He further informed
Detective McCann that he had recently helped Wood bresk into alittle safe at her request.

4. On March 5, 1997, the day of Wood's degth, Tanner left the Ide of Capri Casino in Vicksburg at 2:48
p.m. According to Detective Grant Parker, it takes gpproximately 42 minutes to travel from the Ide of
Capri Casino to Tanner's home. Telephone records indicate on March 5, 1997, a 3:35 p.m., Tanner made
aphone cdl from his house to the MEA Clinic a the reservoir, where his wife worked, to inform hiswife he
would be late picking her up.

5. Tanner was next seen a Crown Jewelers in the Park Place Shopping Center in Pearl. According to
Detective Parker, it takes gpproximately 16 minutes to travel from Tanner's residence to Crown Jewelers.
Jm Eutzler, owner of Crown Jeweers, testified that Tanner Stayed at the store for gpproximately 40-45
minutes and |eft at approximately 4:40 p.m. Tanner had been there trying to sdll diamonds which matched
those taken from Wood.

116. Telephone records next indicate that Tanner telephoned his mother, Barbara Stewart, at 5:05 p.m. from
asarvice gation located just down the street from Crown Jeweers. Tanner called his mother and asked her
to pick up hiswife and son for him. She did so and brought the two back to her house. At approximately
6:15 p.m., Tanner went by his mother's house, picked up his wife and son, and took them home/(2)

7. That same day, Wood had a dental appointment at 1:45 p.m. with Dr. Westover. Martha Boyd, an
employee a Dr. Westover's office, testified that WWood was on time for her gppointment and |eft the office
sometime between 3:15 and 3:30 p.m. Boyd further testified that WWood was wearing her diamond rings
when she was a the dentist's office. Additionally, Ethel Taylor, Wood's housekeeper, was a Wood's home
when she l€ft for her denta appointment. Taylor also saw the rings that day and testified she helped Wood
retrieve one of the rings from the recliner earlier that morning. When Taylor left Wood's house between
3:00 and 3:30 p.m., Wood was not back from her dental appointment.

118. On March 10, 1997, the Jackson Police Department recelved information, through a pawn shest, that
the missing diamonds had been sold to DJs Silver Mine Pawn Shop on March 6, 1997. Further
investigation reveaed that Tanner had sold the diamonds to DJs in exchange for $3,700. Thereefter,
detectives arrived at Tanner's home and took him to the police station for questioning. During questioning,
Tanner admitted he stole the diamonds from Wood "two or three weeks ago”, but denied that he killed her.
He was then placed under arrest and charged with capita murder.

9. Further investigation led to the testimony of Wood's neighbor, Rosemary Scheuerman (" Scheuerman’),
who saw Wood on March 5, 1997, between 4:20 and 4:35 p.m.. According to Scheuerman, as \Wood
pulled into her driveway, another vehicle pulled up and parked beside her. Scheuerman further testified that
she saw someone follow Wood insde her home. She aso testified that she would "not have assessed [the
person] as being the same build as Bo Tanner."

110. At trid, the State presented the testimony of Austin Shaddix (" Shaddix™), an inmate who had been
jaled with Tanner. According to Shaddix's testimony, Tanner told him that he killed Wood and described



the circumstances surrounding the murder. Tanner told Shaddix that he had lost gpproximately $3,000 at a
casdno that day and was worried that "'he was going to lose everything he had over his gambling." According
to Shaddix, Tanner saw Wood pull into her driveway and followed her into her house. Tanner entered the
front door and waked into the bedroom intending only to strike Wood to render her unconscious. When he
approached her from behind, however, he thought she sensed his presence. Tanner then panicked, shot
Wooaod in the back of the head, removed the rings from her fingers, and left the house. Tanner was
unsuccessful a pawning the rings that night, but sold the rings the next day to DJs Silvermine for $3,700.

111. On October 15, 1997, ajury found Tanner guilty of capital murder. Heis currently serving aterm of
life in the custody of the Mississppi Department of Corrections. Tanner maintains that he did not kill Wood
and that the evidence provided at trid provides an incontrovertible dibi.

STATEMENT OF LAW

l.
WHETHER THE LOWER COURT ERRED IN NOT FINDING A BATSON VIOLATION

{12. InBatson v. Kentucky, 476 U.S. 79, 96, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), the United
States Supreme Court held that a defendant may establish a prima facie case of purposeful discrimination
during jury selection based solely on evidence concerning the prosecutor's exercise of peremptory
challenges a the defendant's trid. To establish the prima facie case under Batson, the defendant must
ordinarily establish:

(2) That heisamember of acognizable racid group;

(2) That the prosecutor has exercised peremptory challenges toward the imination of veniremen of
hisrace; and

(3) That facts and circumstances infer that the prosecutor used his peremptory chalenges for the
purpose of griking minorities.

Lockett v. State, 517 So.2d 1346, 1349 (Miss.1987). Furthermore, the United States Supreme Court
broadened the scope of Batson by adlowing awhite defendant to dso have standing to chdlenge the
prosecution’s use of its peremptory strikes to remove black venire members. Powers v. Ohio, 499 U.S.
400, 408, 111 S.Ct. 1364, 1369, 113 L. Ed. 2d 411 (1991). Consequently, the defendant does not have
to show that he is a member of a cognizable racid group to establish aprima facie case of discrimination.
Davisv. State, 660 So. 2d 1228, 1240 (Miss. 1995). A white defendant must only show that the
prosecutor has used peremptory challenges on a person of race and that the circumstances give rise to the
inference that the prosecutor used the peremptory challengesin order to strike minorities. Bush v. State,
585 So. 2d 1262, 1268 (Miss. 1991).

1113. Once the defendant sets forth a prima facie case, "the burden shifts to the State to come forward with
arace-neutrd explanation for challenging thejurors” Mack v. State, 650 So. 2d 1289, 1296 (Miss. 1994)
. Thetrid court must then determine whether the objecting party has met its burden of proving there has
been purposeful discrimination in the exercise of the peremptory chalenge. Walters v. State, 720 So. 2d
856, 865 (Miss. 1998).



124. Findly, great deferenceis given thetrid court when determining whether the offered explanation under
the unique circumstances of acaseistruly arace-neutra reason. | d. Accordingly, "we will not reverse a
trid judge's factud findings on thisissue unless they gppear clearly erroneous or againg the overwheming
weight of the evidence" Stewart v. State, 662 So. 2d 552, 558 (Miss. 1995).

{115. Tanner isawhite male. Tanner assertsthe trid court erred by not finding a Batson violation during
vair dire. Tanner specificaly dlegesthe State "set aclear pattern of griking minorities from the jury™ since
11 of its 12 peremptory challenges excluded black veniremen. After the defense asserted this challenge, the
court called upon the State to provide racialy neutra reasons for the strikes. This Court now addresses
these African-American drikes.

A.

Dorothy Clark...there aretwo basesfor her being stricken. One of them isthe fact that her
son at thismoment is charged as a defendant in a drug prosecution; and secondly based on
the answer sthat she gave with respect to the death penalty questions.

116. Clark stated during voir dire that sheis not opposed to the death pendty and that the State is
sometimes judtified in taking another person's life. Consequently, Clark is neither for nor againgt the death
pendty, and as such, can not be disqualified on that bass. However, Clark's son was charged, at the time,
as being a defendant in a drug prosecution. "Striking a juror because of the conviction or charge of afamily
member isavalid, race-neutra reason to exercise aperemptory strike" Magee v. State, 720 So. 2d 186,
189 (Miss. 1998). Therefore, Tanner's argument that Clark was excluded based on race is without merit.

B.

Kdly Stewart...she says she was the victim of an attempted rape and that shewasa victim
of some other crime, and that the cases are pending now. ...she stated general opposition to
the death penalty unlessthe killing was planned, intentional, or so heinousthat the accused
poses athreat to the entire human race.

117. "Unless a discriminatory intent is inherent in the prosecutor's explanation, the reason offered will be
deemed race neutrd " Purkett v. Elem, 514 U.S. 765, 768 115 S. Ct. 1769, 131 L. Ed. 2d 834 (1995)
(quoting Hernandez v. New York, 500 U.S. 352, 360, 111 S. Ct. 1859, 1866, 114 L. Ed. 2d 395
(1991)(plurdity opinion)). It can hardly be said that striking a juror who has been the victim of acrime or
attempted crimeis racially motivated. Consequently, Tanner's argument that Stewart was excluded based
on race is without merit.

C.

Shirley Walton Williams...Her brother wasrecently involved in a casethat 1'm afraid the
Court isfamiliar with, the case of United States of America versus Willie Culley, et al. She
said that she has some legal knowledge and she worked as a paralegal for a criminal
defense attor ney.

118. As previoudy indicated, "striking ajuror because of the conviction or charge of afamily member isa
valid, race-neutra reason to exercise aperemptory strike." Magee, 720 So. 2d at 189. Therefore, Tanner's
argument that Williams was excluded based on race is without merit.



D.

Reginald Givhan...this defendant had a brother who was convicted of the crime of armed
robbery, L afayette County. Additionally, co-counsdl advises methat he has debated the
merits of the death penalty on numerous occasions on the campus at Tougaloo where this
juror isemployed asthedirector of the student program. My counsel advises me that
invariably the opponentsto the death penalty are somehow connected to that same
ingtitution too.

119. The exercise of a peremptory chalenge againgt a prospective black juror is race neutral when the juror
is related to someone who has been tried for afelony. Griffin v. State, 607 So. 2d 1197, 1203 (Miss.
1992). Accordingly, Tanner's argument that Givhan was excluded based on race is without merit.

E.

Dana Grant...hisbrother was convicted of a drug offensein Texas. And he gave asan
example of a situation for which he would consider the death penalty as being when an
individual wasin hiswords beyond rehabilitation.

1120. "Striking a juror because of the conviction or charge of afamily member isavalid, race-neutra reason
to exercise a peremptory strike." Magee, 720 So. 2d at 189. Therefore, Tanner's argument that Grant was
excluded based on race is without merit.

F.

Jimmie Judge...the venire person initially stated when he was being questioned that in a
prosecution based on circumstantial evidence that hewould requirethat evidencetoriseto
such alevel asto remove all doubt from his mind, which of courseisnot the law.

21. According to the State, Judge was dismissed because he said he would require a circumstantial
evidence indruction to "remove al doubt whatsoever from his mind”, which is not the law in Missssppi.
Although Judge later answered that he could follow areasonable doubt instruction, the record reflects at
least five other places where Judge says he would need to "remove al doubt whatsoever.” In Manning v.
State, 735 So. 2d 323, 337 (Miss. 1999), this Court upheld the trial court's exclusion of three jurors for
"their inability to follow the law and the court's ingtructions.” Judge's answers were, a best, contradictory
and indicative of his unwillingness following the law. Therefore, Tanner's argument that Judge was excluded
based on race is without merit.

G.

Juanita Brown...the first question asked by this venire person was how much doesthisjury
service pay...secondly, sheinitially said that shewould not consider asarealistic option the
death penalty to a case based entirely on circumstantial evidence.

122. This Court is unable to conclude how such a question posed by a potentid juror came across. It is
very likdly, and highly probable, that the juror put forth a demeanor of indifference to the adversaria
process by firgt inquiring about money. We have consstently held that an individua's demeanor is an
appropriate race neutral reason for a peremptory chalenge. Walters, 720 So. 2d at 866. Furthermore, this



Court has held that generd indifference to the voir dire processis alegitimate race neutra reason for a
peremptory challenge. Bounds v. State, 688 So. 2d 1362, 1368 (Miss. 1997). What is meant by a
"legitimate reason” is not a reason that makes sense, but a reason that does not deny equal protection.
Purkett, 514 U.S. at 769. Consequently, this Court finds Tanner's argument that Brown was excluded
solely on the bagis of race to be without merit.

H.

LulaHurst...her brother hasa DUI and received some punishment for it. | was concerned
about her nephew too is on the Hinds County farm. | was also concer ned about how serious
shetakesjury service. Sincein aresponseto a question about her attitude toward gambling
she said quote, I'm trying to get to the boat myself right now.

123. Tanner incorrectly contends the State failed to give areason for Hurdt's dismissd. Although the State
faled to gate her name at the beginning of its reasons noted above, the record clearly indicates that Hurst
was the juror being struck.

124. As sated previoudy, "striking ajuror because of the conviction or charge of afamily member isa
valid, race-neutral reason to exercise a peremptory strike.” Magee, 720 So. 2d at 189. Furthermore,
inattentivenessisavaid racidly neutrd reason for driking ajuror. Bounds, 688 So. 2d at 1367-68.
Consequently, valid, race-neutra reasons were provided for Hurst's dismissd, and Tanner's argument is
without merit.

Janifer Stevens...her brother was convicted, | believe it was last year, on federal drug
charges. Heisnow in the Madison County jail serving time on that. And in addition, in
response to one of the death penalty questions she said that shedidn't really think that the
death penalty served any purposeinasmuch asit would not bring back the victim. And she
said she may be ableto consider it only if it was some member of her family.

1125. "Striking a juror because of the conviction or charge of afamily member isavalid, race-neutral reason
to exercise a peremptory strike." Magee, 720 So. 2d at 189. Furthermore, Tanner points out in his brief
that Stevenss mother works for Tommy Mayfield, one of the prosecutorsin this case. Therefore, Tanner's
argument that Stevens was excluded based on race is without merit.

J.
Bryan Austin...only white male ..we're not required to give an answer on him.

126. Tanner, in his brief, Sates that thereis no digpute Austin was most likely dismissed because his father
was awdl known crimind defense atorney.

127. Additionally, Tanner asserts that two additional African-American jurors, Kasenda Lampkin and
Kimberly Cain, were struck without explanations for their dismissals. The prosecution used deven of its
twelve peremptory chalengesto strike African American jurors. Although the trid judge was not sure that
Tanner made a primafacie showing of purposeful discrimination, thet is of no Sgnificance here, Snce federa
decisons make it clear that once a prosecutor comes forward with reasons for his peremptory strikesthe



defendant's primafacie showing is no longer a issue. Hernandez v. New York, 500 U.S. 352, 111 S.Ct.
1859, 114 L .Ed.2d 395, 405 (1991). Once the defendant makes a prima facie showing, the prosecution
must rebut this showing by giving race neutral reasons for excluding the jurors. Henley v. State, 729 So.2d
232, 239 (Miss. 1998). The defendant is then given an opportunity to rebut those reasons. Gayle v. State,
743 So.2d 392, 401 (Miss. Ct. App. 1999)(citing Taylor v. State, 524 So0.2d 565, 566 (Miss. 1988)).
Apparently, the prosecutors smply overlooked Lampkin and Cain, the other two jurors stricken. No one
mentioned them at al and, therefore, no reasons were ever given by the prosecution to rebut Tanner's
chalenge. Thus, the trial court erred and the defendant’s prima facie case sands as to Lampkin and Cain.
Accordingly, we remand to thetria court for aBatson hearing as to these two jurors.

WHETHER THE TRIAL COURT ERRED IN EXCUSING JURORSFOR CAUSE BASED
UPON THEIR VIEW OF THE DEATH PENALTY

A. Standard of Review

1128. Prospective jurorsin capita cases may only be excluded for cause based upon their views on cepita
punishment when those views would "prevent or substantialy impair the performance of [their] duties as
jurorsin accordance with [their] indructions and oath.” Simon v. State, 688 So. 2d 791, 799 (Miss.
1997); see also Witherspoon v. Illinais, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968). " Stated
another way, a prospective juror merdly stating generd objections or expressng conscientious or reigious
scruples againg inflicting the deeth pendlty is not enough for that juror to be excused for cause”_Simon,
688 So. 2d at 800. "The juror need not expresdy state that he absolutely refusesto consider the death
pendty; an equivaent response made in any reasonable manner indicating the juror's firm postion will
auffice” | d. at 799.

1129. Furthermore, since ajuror's bias againgt the degth pendty does not have to be proven with unmistaken
clarity, the decision of whether or not to excuse the juror isleft to the trid court's discretion. | d. "Deference
must be paid to the tria judge who sees and hearsthejuror.” Underwood v. State, 708 So. 2d 18, 28
(Miss. 1998). Accordingly, "the determination of whether ajuror isfair and impartid isajudicid question,
and will not be st asde unless such determination is clearly wrong.” Simon, 688 So. 2d at 799.

B. Analysis

1130. Tanner argues that the trid court erred by dismissing ten members of the venire for cause based upon
their views on the deeth pendty. Tanner specificaly asserts that four of the ten veniremen were willing to
follow the law as given and should not have been excluded for cause.

1. CharlesHammond

Q: Would that be the way that you would stand if you were chosen asajuror in this case, that you
would not believe in taking someones life?

A: Right.

Q: And | understand you don't generaly favor it, but under certain circumstances you could rule that
way if that iswhat the Court rules, or indructs?



A: Likel sad, | would find it difficult though, yes.
2. ElaineHarrdl

Q: Would you base your decision upon that evidence and the law the Court gives you with regard to
how you may sentence him?

A: Yes | would try to, but sill that - my first fedings would Hill be there, that | would not want to give
adeath pendty without an eyewitness.

3. Jessie Hooker

Q: Isthat the only way you could condder the degth pendty isif you were there yoursdf and saw it
happen?

A | don't seewhere | could condemn aman to death.
Q: Other than you being there, you never could convict?
A | could never condemn aman to death. No.

Q: ...inyour mind if you are convinced that he is guilty, then you can consder the degth pendity at that
time istha right?

A: | would consider it, yes.

4. Vellana Davis
Q: Could you ever redly congder giving the death pendty to someone if he didn't murder a child?
A: No, | couldn't.

Q: Soif you want to give somebody aredly harsh punishment, isit your thinking it would be better to
send them to Parchman for life rather than just let them go to deep?

A: Yes

131. "This Court recognizes that it is often difficult for ajuror to expressin precise terms his or her fedings
about, understanding of, and willingness to impose the death pendty.” Simon, 688 So. 2d at 800. "The
difficulty of verbally expressng such views, of course, makes the interpretation of the juror's voir dire
extremdy difficult.” 1d. Accordingly, "we look to not only the ruling but the setting and time devoted to the
questions, and the opportunity of sequestered voir dire” 1 d. In the present case, the testimony of dl four
jurors, dthough somewhat contradictory at points, seemed to indicate opposition to the death pendty. It
was therefore not unreasonable for the trial court to conclude these jurors might be unable to apply the law
or view the factsimpartialy. As stated previoudy, "deference must be paid to the trid judge who sees and
hearsthejuror.” Underwood, 708 So. 2d at 28. Accordingly, this Court finds the record supports the tria
court's remova of these veniremen.



WHETHER THE LOWER COURT ERRED IN NOT DISMISSING JURORS FOR CAUSE
WHO WOULD AUTOMATICALLY VOTE FOR THE DEATH PENALTY

1132. Tanner argues that the trid judge erred by denying his challenges for cause againgt four jurors who
would only consder the death pendty and no other option. In Witherspoon v. Illinois, 391 U.S. 510, 88
S.Ct. 1770, 20 L.Ed.2d 776 (1968), the United States Supreme Court set forth the criteria upon which a
chalenge for cause of this nature may be sustained. "A sentence of death cannot be executed if the jury was
samply chosen by excluding potentid jurors for cause smply because they voiced generd objections or
conscientious scruples againg the death pendty.” Williams v. State, 445 So. 2d 798, 805 (Miss. 1984).
Instead, the State is permitted to exclude potentia jurorsonly if (1) they would autometicaly vote against
capita punishment without regard to the law and the evidence, or (2) their attitude toward the deeth penalty
would prevent them from making an impartid decison as the defendant's guilt. I d. Tanner chalenged four
jurors based upon their views of the death penaty and was denied. Those jurors testimony, in relevant part,
was asfollows:

1. Patrick Eugene Pandolfi

Q: Does that mean if you find him guilty of cgpitd murder then you would automaticaly vote for the
degth pendlty?

A: 1 would be strongly in favor of it.

Q: You can st aside your persond opinion and weigh what the law is and what the evidenceis
before making a decison?

A: Catanly.
Q: And would you do that?
A: Uh-huh.
2. Albert Arnold

Q: So just because you found somebody guilty of murdering someone e se, premeditated murder of
someone else during a robbery, wouldn't mean that you would automaticdly vote for the degth

penalty?

A: No, it would just depend on the evidence and the circumstances.

Q: And | think you will probably know some of the police officers that testify, Winstead, or some of
the others. Would you have any tendency to give more credibility to their testimony than other

people?

A: No, sr. Theonly way | know those individuds are through my past employment with the police
department. Asfar as knowing them persondly, | dont.

3. William Richardson

Q: Of course, | know you haven't heard any of the evidence in this case, but at this point if you found



the defendant guilty of murder, you would be more gpt to vote for the desth pendty than life
imprisonment at this point?

A Yes At this point, hearing no evidence.

Q: All right. So, then you are assuring the Court that you wouldn't just because someone is found
guilty of murder automaticdly vote for the death pendty, because thet is not what the law is. The law
isyou have to weigh the aggravating circumstances, number one. And, number two, you are aso
assuring the Court that there are ingtances where you would consder the death pendty where only
one person's life was taken?

A: Correct.

4. Randall Hemphill
Q: So you would autometicaly vote for the desth pendty in that case?
A: If it wasjust out and out murder, yes, Sir.

Q: Even though the crime itsalf might jugtify the pendty, degth pendty, would you be willing to not
automatically give that pendty until you heard dl the other facts?

A: Yes, gr.

Q: ...the law is that even though that may be 0, that il there has to be other evidence heard before
you are able to give the deeth pendty under the law...would you be willing to follow that kind of law?

A: Yes, gr.

1133. Tanner asserts the court erred by not dismissing these four jurors, specificaly claming that these jurors
would automaticaly vote for the death pendty. After reviewing the record, however, al four jurors said
they would follow the law requiring them to weigh the aggravating and mitigating circumstances. "The mere
fact that a prospective juror admitsthat his or her verdict may be affected by the possibility of the death
pendty is not a condtitutionaly permissible judtification for sustaining a chadlenge for cause™ Jonesv. State,
461 So. 2d 686, 691 (Miss. 1984). No juror here stated they would only vote for the death pendlty.
Instead dl four stated they would follow the law and set aside their persond beliefs. "Vair dire is conducted
under the supervison of the court, and greet deal must, of necessity, be left to its sound discretion.”
Ballenger v. State, 667 So. 2d 1242, 1250 (Miss. 1995). Therefore, we find no reversible error in the
trid court's denia of Tanner's challenges for cause.

V.

WHETHER THE LOWER COURT ERRED IN ALLOWING EVIDENCE OF A" STOLEN
GUN"

1134. Tanner arguesthat the trid court erred by overruling Tanner's motion in limine to exclude testimony
regarding Tom Harper's firearm, which had been stolen in December or January, 1997. The basis of
Tanner's objection was there was no proof the stolen gun was the murder weapon or that Tanner was even
the person who stoleit. Additiondly, he contends this was evidence of acrime totdly unrdated to the



murder and that the "stolen gun theory” was more prejudicid than probative. Thetria court thereafter
admitted Harper's testimony. Although this Court agrees that evidence of the gun should not have been
admitted, we do not find this error requires reversa.

1135. Harper saw Tanner at East Side Auto Sales in December or January of 1997. Harper, Tanner, and
Sam Ray ("Sam™) engaged in a conversation. During that conversation, Harper testified that Tanner asked
Sam if he could borrow apistal to hunt snakes and frogs. Sam replied that his pistol was locked up, but
informed Tanner that Harper's pistol was in adesk drawer at Harper's camp. Harper later discovered that
his gun was missing from the drawer. Harper o testified that he was unsure as to exactly when he found
the gun missng.

1136. There was no evidence presented that Harper's gun was the actua murder wegpon. Harper himself
tetified that the traller where the gun was kept was dways unlocked. Additiondly, Harper tetified that he
initidly thought someone else took the gun. Taking the above testimony into consderation, we find sufficient
evidence was presented that would rebut any prgudicia effect this testimony had upon the jury. Thetrid
tesimony clearly indicated that the gun theory was merely possibility and not fact.

1137. Although we agree it was error to admit such testimony, we do not find that the testimony harmed
Tanner's defense. At mogt, the testimony entered was harmless error. In Thomas v. State, 711 So. 2d
867, 872 (Miss. 1998), this Court discussed the basic test for harmless error, wherein we Stated, “the
inquiry is not whether the jury considered the improper evidence or law at dl, but rather, whether the error
was unimportant in relaion to everything else the jury considered on the issue in question.” In the present
case, the error was unimportant in relation to everything else presented. Accordingly, we find thisissue to
be without merit.

V.

WHETHER THE LOWER COURT ERRED IN ALLOWING THE TESTIMONY OF AUSTIN
SHADDIX

1138. Tanner argues that Shaddix's testimony was an unfair surprise which prevented Tanner from properly
preparing for trial. Tanner further clams that he did not receive adequate notice of the State's intent to use
Shaddix as awitness. Furthermore, Tanner points out "that this case was based entirely on circumstantial
evidence, until the testimony of the surprise witness.”

1139. According to Shaddix's testimony, sometimein July of 1997, Tanner told Shaddix that he killed
Wood. In October of 1997, Shaddix's conscience began to bother him, and he asked his wife to contact
the State. On October 3, 1997, at 4:27 p.m., the State informed Tanner about Shaddix, where he was
located, and the substance of histestimony. According to Tanner, however, the State subsequently said
they were not going to cal Shaddix as awitness. On Friday afternoon (of the week preceding thetrid), the
State once again informed Tanner that Shaddix was a potential witness. On Monday, October 12, 1997,
the State informed Tanner that Shaddix would be caled as awitness the next morning. A hearing was held
on Tanner's mation, where Tanner objected to Shaddix testifying, specificaly noting that he had not
received a copy of Shaddix's statement, his crimina record, or information regarding whether Shaddix had
received any promisesin exchange for his testimony.

140. Thetrid court held that Tanner was entitled to speak with the State's investigator, Doc Thaggard.



Thaggard said there was no written statement, but that he did have some written notes from hisinterview
with Shaddix. Thetrid court held that Tanner was entitled to receive those notes and recessed until the next
day. Tanner was aso provided with a copy of Shaddix's crimind history late Monday afternoon, the day
before Shaddix's testimony. According to Tanner, the crimina record "was in coded form" and not useful.
Tanner further asserts they were unable to spesk with Shaddix, since he was following the advice of
counsd for an unrelated burglary charge.

141. Rule 9.04 of the Uniform Circuit and County Court Rules sets forth the appropriate procedures and
remedies for the trid court to consder when evauating discovery violations. Rule 9.041 providesin relevant
part asfollows:

If during the course of trid, the prosecution attempts to introduce evidence which has not been timely
disclosed to the defense as required by these rules, and the defense objects to the introduction for that
reason, the court shdl act asfollows:

1. Grant the defense a reasonable opportunity to interview the newly discovered witness...

2. If, after such opportunity, the defense claims unfair surprise or undue prejudice and seeks a
continuance or migtrid, the court shdl, in the interest of justice and absent unusua circumstances,
exclude the evidence or grant a continuance for a period of time reasonably necessary for the defense
to meet the non-disclosed evidence or grant amigtridl.

7142. Tanner was not unfairly surprised or unduly prejudiced in the present case. Tanner was notified &t least
10 days prior to Shaddix's testimony that Shaddix was a potential witness. Although there was some
dispute regarding whether the State later told Tanner Shaddix would not testify, Tanner was till given an
extraday to gather the information he had yet to receive. Firgt, snce Shaddix was represented by counsd,
Tanner would have been unable to interview the witness at any point. Second, there was no written
Statement for Tanner to receive. Third, Tanner was given an extraday to review Thaggard's written notes
and discuss the case with him. Finaly, Tanner failed to request a continuance, midtrid, or inform the court he
was unfairly surprised or unduly prejudiced before Shaddix testified on October 13, 1997. Thetria court
gave Tanner an extra day to speak with Thaggard. Tanner had the duty to inform the trid court that he did
not have adequate time to meet the evidence and request a further continuance. Therefore, this Court finds
thetrid court did not err by dlowing the testimony of Austin Shaddix.

V1.

WHETHER THE LOWER COURT ERRED IN LIMITING THE CROSS-EXAMINATION OF
AUSTIN SHADDIX

143. Tanner assartsthe trid court erred by prohibiting Tanner from questioning the prosecution's chief
witness, Ausgtin Shaddix, about whether he made a dedl with the prosecution in exchange for his testimony.
Tanner further asserts that, although he testified to the contrary, Shaddix did receive favorable trestment in
exchange for histestimony.

144. "When a witness has entered into an agreement with the State which guarantees hisimmunity or
leniency in exchange for histestimony, that agreement is a proper subject for cross-examination.” Foster v.
State, 508 So.2d 1111, 1114 (Miss. 1987). Although Tanner asserts that he was prohibited from
questioning Shaddix about whether he made a ded with the State in exchange for his testimony, a careful



review of the record suggests otherwise:
Q: ...I undergtand thereis no dedl on thetable, so | am not trying to misrepresent that; Is that right?
A: That'sright.
Q: You sad you are just hoping for aded; isthat right?
A: | redly haven't even got their say that | have got any hope.

Tanner was further dlowed to question Shaddix regarding the length of time he would remain in jail without
aded from the State. Tanner also asked Shaddix about his past crimina history, which included crimes for
dishonesty, receipt of stolen goods, and possession of controlled substances. Based upon those questions,
the jury was well informed and briefed on the possible motives behind Shaddix's testimony. Therefore,
Tanner's argument that his cross-examination of Shaddix was limited is without merit.

145. Tanner further asserts that Shaddix, contrary to histestimony at trid, did receive favorable treatment
from the State. In support of his argument, Tanner includes the following language from the transcript of
Shaddix's hearing in his record excerpts.

The Court: Any statement you would like to make to the Court?

Mr. Klotz: Yes, gr, Judge, just an explanation of why we're here. Mr. Shaddix testified in Bo
Tanner's murder case. He was one of the main witnesses on the State's behdf. HE's now in protective
custody because of that. HE's been in protective custody, and Tommy Mayfield and | have talked
extensvely about Mr. Shaddix's case, and he was the one who made the recommendation in the case.
And that's how we have arrived at this particular plea offer in this particular case.2)

1146. Consequently, the court released Shaddix as a non-habitua offender with the remaining nine years and
sx months of his sentence sugpended. Prior to his hearing, Shaddix was serving a twenty-five year term as
an habitua offender with no possbility of parole.

147. This Court has repeatedly held that "[t]his Court will not consder matters which do not gppear in the
record and must confine itsalf to what actually does gppear in the record.” Medina v. State, 688 So.2d
727, 732 (Miss. 1996). "Moreover, we cannot decide an issue based on assertions in the briefs done;
rather, issues must be proven by therecord.” 1d. In the present case, there is no information contained
within the record itsdf that indicates Tanner recelved favorable trestment by the State in exchange for his
testimony. In effect, Tanner is arguing matters which are outside the gppelate record, and therefore, can not
be consdered by this Court. Therefore, Tanner's argument that the State misrepresented a ded to the jury
iswithout merit.

VII.

WHETHER THE LOWER COURT ERRED IN LIMITING THE CROSS-EXAMINATION OF
STATE'SINVESTIGATOR

1148. Tanner assertsthat the triad court erred by limiting his cross-examination of Detective Brent Winstead
asto histheory of the case. Specificaly, Tanner argues the court erred by not alowing Tanner to question
Winstead about a white truck that was seen by a neighbor at Wood's house on the night of the murder.



Tanner further maintains that Winstead centered his case around Tanner because he thought Tanner owned
awhite truck.

149. The State, however, contends that the court properly sustained the objections upon the grounds of
hearsay. The State further maintains that al information Tanner sought could have been properly put before
the jury through the witnesses which had been subpoenaed. This Court agrees and finds Tanner's assartions
that the court erred in limiting cross-examination of Wingtead to be without merit.

150. As dated previoudy, "relevancy and admissibility of evidence are largely within the discretion of the
tria court and this Court will reverse only where that discretion has been abused.” Underwood, 708 So. 2d
a 31. Here, Tanner was questioning Detective Winstead as to what he had been told by the neighbor,
Rosemary Scheuerman. Such testimony would be hearsay and is prohibited by Rule 802 of the Mississippi
Rules of Evidence. In fact, Tanner was alowed to question Scheuerman, and dlicited the following
response:

Q: Now, let me back up just amoment. The person- firg of dl, the vehicle that pulled in behind Mrs.
Woods, wasit behind her or wasiit partidly obscured by her vehicle?

A: It was partidly obscured by her vehicle.
Q: Could you tdl what kind of vehicle it was?
A: No. | jump to conclusons, and | jumped to conclusions on that vehicle....

Further, outside of the jury's presence, Tanner was allowed to question Detective Winstead about the white
truck and the significance he placed on the white truck.

Q: Detective Wingtead, what, if any, sgnificance did you attach to awhite pickup truck in your
investigation of this capital murder case?

A: That Boman Tanner owned a white pickup truck.
Q: Why wastha dgnificant?

A: At onetime Rosemary Scheuerman said that there was awhite pickup pulled in next to Verna
Wood's car.

*kk*x

Q: Have you since, | mean, is that one of the reasons why you thought Bo Tanner was a suspect
because he owned and drove awhite pickup truck?

A: That was one of the reasons.
Q: Since then you subsequently learned that he did not own awhite pickup truck; is that correct?
A: Right.

Although the truck may have been an initid factor in Tanner's becoming a suspect, it was not the sole factor.
Tanner was not arrested until the police discovered he sold Wood's missing diamonds to a pawn shop. The



testimony concerning the truck was a minor point and was not the centra or deciding factor surrounding
Tanner's arrest. Consequently, Tanner's assertion that the court erred by limiting his cross-examination as to
Detective Wingead's theory of the white truck is without merit.

161, Tanner dso asserts that the court erred by not alowing him to cross-examine Detective Winstead
about the time of Wood's death. At the preliminary hearing, Winstead testified that the time of desth was
approximately 5:00 p.m. At trid, however, the State provided testimony of a pathologist, Dr. Gavez, that
the time of death was between 2:00 and 8:00 p.m. Outside the presence of the jury, Tanner was alowed to
question Wingtead about why he said the time of death was 5:00 p.m. at the preliminary hearing. Winsteed
responded that his testimony at the preliminary hearing was based solely on Coroner Robert Martin's
report, which placed the time of death at 5:00 p.m. At trid, Robert Martin testified as to why he put down
5:00 p.m. asfollows:

Q: What time did you put there?
A: 1700, whichis5 p.m.
Q: All right.

A: And | may explain that | dways say approximatdly, but the computer does not have athing to put
the plus or minus...

Q: A pure gpproximeation?
A: Right.

Q: Isthetime of death the determination that you referred to a while ago that the pathologist hasthe
find say 0, medicaly spesking.

A: Yes

*kk*x

Q: | think you said that you put down five o'clock p.m. was time of degth, Coroner Martin?
A:Yes dr, inmy opinion.
Q: What did you base that on.

A: Severd things. In takking with family, and so forth, | understand that Mrs. Wood had goneto a
dentist, and | believe l&ft there about 3:30, or so0. And in my estimation | was dlowing for timeif she
had stopped at a store or gas to get home. And the other thing was that she apparently had on the
same clothing she had a the dentist office. And in my experience, | find that most women tend to
change clothes when they get home. So from the time she left the dentist office, and taking into
cons deration maybe traffic, maybe stopping for gas, or a store, whatever, coming into the house. |
understand there was some food laid out looked like to be prepared for amed, doing that and then
maybe to change clothes, and that was what | was going by, plus the condition of the body.



Martin's testimony clearly indicates that histime of degth was only an approximation based on what he had
been told by family and friends. At the prdiminary hearing, Winstead testified the time of death was 5:00
p.m. This testimony was based solely on Martin's report because the pathology report was not yet
avalladle. Although, Tanner has an dibi at 5:00 p.m. the day Wood was killed, the testimony, taken asa
whole, conclusively holds that \WWood was sometime killed between 2:00 and 8:00 p.m. A narrower
determination can not be made, and Tanner suffered no harm by not being able to cross-examine Winstead
about his contradiction in tesimony in front of the jury. The jury heard the testimony of Martin asto why he
placed the time of death at 5:00 p.m. and aso heard the testimony of Scheuerman, who said she saw
Wood between 4:20 and 4:35 p.m. Consequently, the court did not abuse its discretion, and thisissueis
without merit.

VIII.

WHETHER THE LOWER COURT ERRED IN NOT GRANTING A MISTRIAL DUE TO
PROSECUTORIAL MISCONDUCT

152. "In appropriate circumstances, prosecutorial misconduct has been the basis for reversd of a
defendant's conviction and sentence.” Chase v. State, 645 So.2d 829, 853 (Miss.1994). However, in
discussing the broad latitude afforded attorneys in making their closing arguments, this Court has stated:

Counsel was not required to be logica in argument; he is not required to draw sound conclusions, or
to have a perfect argument measured by logica and rhetorical rules; hisfunctionisto draw
conclusions and inferences from evidence on behaf of his client in whatever he deems proper, so long
as he does not become abusive and go outside the confines of the record.

Brown v. State, 690 So.2d 276, 296 (Miss. 1996)(quoting Johnson v. State, 416 So.2d 383, 391
(Miss.1982)). Indeed, we have held that "the prosecutor may comment on facts in evidence and may draw
proper deductionstherefrom.” 1 d.

153. In the present case, Tanner asserts that Didtrict Attorney Ed Peters repeatedly made improper
speaking objections and derogatory comments in the presence of the jury which prgudiced Tanner in the
eyes of thejury. Specificaly, Tanner refers to the following instances.

[Mr. Peterg] Y our honor, it doesn't matter what the answer is. He just wants to make a statement. He
doesn't care what this witness says.

[Mr. Peters| Every time you sustain an objection, then he makes the statement that he wants the jury
to believe with no proof. And we ask that he be ingructed to quit doing that. If he has got proof |et
me put it on.

[Mr. Peterg] ...Until then we ask that he quit asking speculative questions for no purpose other than to
throw smoke screen into this case.

[Mr. Peterg] If he has got evidence that he wants to put on, we ask that he put it on and not try to
avoid those people being cross examined by trying to ram in hearsay, and we object.

[Mr. Peters] Y our honor, absolutely, we object to it. We ask that he get sanctioned...that is
absolutely uncalled for.



[Mr. Peters] If it please the Court, if Mr. Maouf has any proof whatsoever of aded, we ask that he
come forward with it at thistime; otherwise, that he refrain from asking those questions.

[Mr. Peters] Can we excuse the jury. Thisisthe second time we have had discovery problems.

154. Where a prosecutor has made an improper argument, the question on appedl is "whether the natura
and probable effect of the improper argument of the prosecuting attorney isto create an unjust prejudice
againg the accused as to result in a decision influenced by the prgjudice so created.” Wells v. State, 698
S0.2d 497, 507 (Miss. 1997). This Court has looked at the instances of alleged prosecutorial misconduct
and does not find them to be serious enough to warrant reversdl. In the most serious instances, the tria
judge either excluded the jury, asked Tanner's counsel to rephrase the question, or sustained Tanner's
objections.

155. Additionaly, Tanner asserts that he was pregjudiced by the State's repeated remarks that he "put on the
proof.” However, areview of the record indicates that the State merely was seeking an explanation of why
such questions were rlevant to theissue a trid. "The decison to declare amidrid is within the sound
discretion of thetrid judge.” Brent v. State, 632 So.2d 936, 941 (Miss. 1994). "To find error from atria
judge's failure to declare amidrid, there must have been an abuse of discretion.” 1d. Although the State's
comments were somewhat ingppropriate a times, this Court finds no such instance where the State's
comments were severe enough to prejudice the ultimate decison of the jury. Therefore, this Court finds the
trid court did not err in denying Tanner's motion for mistrial based upon prosecutoria misconduct.

IX.

WHETHER THE LOWER COURT ERRED IN ALLOWING THE PROSECUTION TO ASK
LEADING QUESTIONS

156. Tanner asserts that the trid court erred in repeatedly alowing the prosecution to ask witnesses leading
questions. The State, however, contends that many of the questions were on redirect and smply rebutted or
clarified facts developed on cross-examination. The State further asserts that the Court ingtructed the State
to rephrase its questions on numerous occasions, and that Tanner has failed to show exactly how he was
prejudiced or harmed as a result. We agree and find this issue to be without merit.

157. Tanner specificdly refersto the following instances:

Q: Did the fact that he got caught sdlling the diamonds have anything to do with him becoming a
suspect?

A: Yes it mogt definitely did.

Q: Now, Mrs. Taylor, during the time you knew Mrs. Wood, when she would dress to go out
somewhere, did you ever know her to go out anywhere without wearing this engagement ring?

A: No, gr.

158. In Clemons v. State, 732 So. 2d 883, 889 (Miss. 1999), this Court defined aleading question as
follows

A leading question is one that suggests to the witness the specific answer desired by the examining



attorney. Trid courts are given grest discretion in permitting the use of such questions, and unless
there has been amanifest abuse of discretion resulting in injury to the complaining party, we will not
reverse the decision. Thisis because the harm caused is usually inconsiderable and speculetive, and
only thetrid court was able to observe the demeanor of the withess to determine the harm.

"Tojudtify areversa because of the alowance of aleading question, not only is it necessary that there
should have been a manifest abuse of discretion, but it is dso necessary that the question shdl have
influenced the answer and that injury resulted.” Palmer v. State, 427 So.2d 111, 115 (Miss. 1983).

159. In the first instance, Detective McCann was being asked on redirect whether the stolen diamonds had
anything to do with Tanner becoming a suspect. During cross-examination of Detective McCann, Tanner
had asked McCann if he became suspicious when Tanner informed him that his fingerprints would be on
Wood's safe. The present caseis amilar to Clemons. In Clemons, this Court noted that aleading question
may be used to rebut an implication made on cross-examination and to further develop awitnesss
testimony. 732 So. 2d at 889. Accordingly, thetria court did not err by alowing the State to ask Detective
McCann if the diamonds were a reason Tanner became a suspect.

1160. In the second instance, the State, on direct examination, was asking Mrs. Taylor, afriend of the victim,
if she had ever known Wood to leave her house without wearing her engagement ring. This question was
not leading and merely caled for ayes or no answer. There was no suggestion by counsel asto how the
witness should respond, and Tanner suffered no injury as aresult. Therefore, Tanner's assertion that he was
prejudiced by the State's asking leading questions is without merit.

X.
WHETHER THE LOWER COURT ERRED IN ALLOWING HEARSAY

161. The Mississppi Rules of Evidence define hearsay as "a statement, other than one made by the
declarant while testifying at the triad or hearing, offered in evidence to prove the truth of the matter
asserted.” M.R.E. 801(c). Hearsay is not admissible except as provided by law. M.R.E. 802. Furthermore,
this Court has previoudy dated that "if the Sgnificance of a satement is smply that it was made and there is
no issue about the truth of the matter asserted, then the statement is not hearsay.” Mickel v. State, 602
So.2d 1160, 1162 (Miss.1992).

162. Tanner assertsthat the trid court erred by improperly admitting hearsay evidence. Tanner specificaly
assarts that the following four situations were prejudicid.

A.
1163. The prosecution asked Mrs. Sain on direct examination:

Q: Ligten to my question. Did she ever tell you or expressto you a any time, particularly the weeks
and months immediately before her degth, did she ever tell you that either or both of those rings had
been stolen, missing or otherwise gppropriated from her?

A: No.

164. Tanner objected Sating it was "hearsay,” and the trid court subsequently overruled his objection. We



disagree with the trid court. The above testimony was hearsay. It was an ord assertion, as defined by
M.R.E. 801(a), and was offered into evidence for the truth of the matter asserted. Although this Court finds
the question asked by counsel was improper, we conclude such error was harmless and did not prejudice
Tanner.

B.
1165. The prosecution asked Detective McCann on direct examination:

Q: Did you obtain a description from Mrs. Wood's executor of items that he had reported missing
that belonged to her?

1166. The above testimony is not hearsay. The State Smply asked whether Detective McCann obtained a
description of items from the executor. Therefore, thisissue is without merit.

C.
167. The prosecution asked Detective Winstead on direct examination:

Q: Asaresalt of your investigation, your ingpection of the scene, and your conversation with the
family and friends of Mrs. Wood, did you develop- did you develop amoative as the theory of your
case, and if so, what wasiit?

A: Robbery.

1168. Tanner objected, stating "heis asking for hearsay when he is saying, what your investigation, what
otherstold you." This Court disagrees. The above testimony is not hearsay. Rather, the State smply asked
Detective Wingtead if he developed a motive and what the motive was. Therefore, thisissue is without
merit.

D.
1169. The prosecution asked Detective McCann on direct examination:

Q: That night, that is, the night y'al first began to trest it as ahomicide. Do you know whether
Detective McCann spoke with any neighborhood people?

A: Hedid. He spoke with the personsin the neighborhood who were standing out in front of the
house and he came back in and he said that something struck him as strange.

170. When Tanner objected based on hearsay grounds, the trid court stated, "try to avoid hearsay."
Although it did not per se sugtain the objection, the trid court's language implied such. The information
received from the testimony above had aready been introduced through Detective McCann's testimony of
what he said that night. Consequently, Tanner was not prejudiced by the admission of this hearsay. While
this Court agrees the above testimony is inadmissible hearsay, we find such error to be harmless.

XI.

WHETHER THE LOWER COURT ERRED IN ALLOWING IMPROPER REDIRECT BY
THE PROSECUTION



171. Tanner assartsthat the trial judge committed reversible error by admitting evidence on re-direct that
had not been discussed on direct or cross-examination. "Thetrial court has broad discretion in dlowing or
disdlowing redirect examination of witnesses"" West v. State, 463 So.2d 1048, 1055 (Miss.1985).
Furthermore, we will not disturb atria court's ruling on matters pertaining to redirect examination unless
there has been a clear abuse of discretion. Blue v. State, 674 So.2d 1184, 1212 (Miss. 1996).

1172. In the present case, Tanner specifically sets forth four instances where he dleges the State was
alowed to introduce testimony on redirect that had not been previoudy discussed in direct or cross
examingtion.

A.
1173. The prosecution asked Detective McCann during redirect:
Q: Now, counsd asked you what made this defendant a suspect in this case.
A:Yes
Q: Did the fact he got caught -

174. Tanner asserts the above testimony was improper redirect. This Court disagrees. During cross-
examination, Tanner's counsdl asked whether he was considered a suspect at the time he informed the
police his fingerprints were on Wood's safe. Since Tanner had inquired as to when Tanner became a
suspect in this case, it was not improper redirect for the prosecution to inquire on the same topic during
redirect. Accordingly, thisissueiswithout merit.

B.
1175. The prosecution asked Detective McCann during redirect:

Q: Isthere anything to tie any of the suspectsin any of those other cases to the murder of Verna
Wood?

A: No, thereis not evidence of that.

1176. Tanner asserts that he was prohibited on cross-examination from asking about "other suspects that had
admitted to killing at least four peopl€e’ in the area near Wood's home. While thisistrue, Tanner was
alowed to question Detective McCann as to whether there had previously been smilar crimesin this area.
He was also dlowed to ask when those crimes took place. On redirect, the State asked if there was
anything to tie the crimes mentioned on cross-examination to the present case. Thetrid court then denied
Tanner's request for follow-up questions.

1177. This Court concludes that the State's redirect was proper. The tria court smply forbid Tanner from
going into the details of the other crimes, but did not prevent him from putting the information before the
jury. Likewise, the State did not go into any details surrounding the crimes, but only asked if there had been
any connection between those and the present case. Therefore, the redirect was proper and thisissueis
without merit.



C.

1178. The prosecution asked Mr. Thomas Story about the numerical sequence of amissing check of Wood
and Tanner's counsel responded:

[Mr. Mdouf]: That'swhat I'm saying. | understand. | did not get into the sequence of the checks,
therefore, it isnot proper redirect for him to do so.

1179. Tanner asserts that since he did not go into the sequence of the checks during cross-examination, that
thetria court erred by alowing the State to ask if the highest numbered check was made out to Orkin Pest
Control on the date Wood died. Outside the presence of the jury, Tanner explained that Wood did not
write checks in sequentid order and that he did not address this issue during cross-examination. However,
Tanner did extensively go through the checks and check numbers during cross-examination. Although
Tanner may have not specificaly used the term "sequence,” he did refer to the check numbers and
specificaly referred to the check and number in dispute. Consequently, it was not error for the State to ask
if the highest number missing from the checkbook was written on the same day Wood died. Therefore, this
issue is without merit.

D.
1180. The prosecution asked Detective McCann during redirect:

Q: Detective Winstead, do you know of any person - do you, Brent Wingtead, know of any person in
this universe other than Boman Tanner who got caught sdling Verna Wood's jewdry the afternoon
she was killed?

181. Once again, Tanner asserts that the above testimony was not addressed on cross-examination.
However, areview of the record, shows that the issue of Tanner selling the diamonds had been discussed
on at least three other occasions during cross-examination. Thetrid court has broad discretion on matters
of redirect, and, absent an abuse of discretion, its decisonswill not be overturned. Blue, 674 So. 2d at
1212. Accordingly, this Court concludes the redirect was proper and finds thisissue to be without merit.

XI1.

WHETHER THE VERDICT OF GUILTY ISSUPPORTED BY SUFFICIENT CREDIBLE
EVIDENCE

1182. Tanner assarts that there is uncontroverted evidence that Tanner wasin ajewery store at the same
time Wood's neighbor saw her followed by aman into her house. Furthermore, Tanner argues that this
uncontroverted evidence precludes averdict of guilty. The State, in return, asserts the record supports the
charge of capitd murder.

1183. The standard of review for the lega sufficiency of evidence iswell settled:

[W]e must, with repect to each dement of the offense, consider dl of the evidence--not just the
evidence which supports the case for the prosecution--in the light most favorable to the verdict. The
credible evidence which is congstent with the guilt must be accepted as true. The prosecution must be
given the benefit of dl favorable inferences that may reasonably be drawn from the evidence. Matters



regarding the weight and credibility to be accorded the evidence are to be resolved by the jury. We
may reverse only where, with respect to one or more of the e ements of the offense charged, the
evidence so consdered is such that reasonable and fair-minded jurors could only find the accused not

Quilty.

Gleeton v. State, 716 So. 2d 1083, 1087 (Miss. 1998). Furthermore, factual disputes are properly
resolved by ajury and do not mandate a new trid. McNeal v. State, 617 So. 2d 999, 1009 (Miss. 1993).
"[When] thereis substantid evidence congstent with the verdict, evidence which is of such weight and
quality that, keeping the burden of proof beyond a reasonable doubt in mind, “fair-minded” [jurors] in the
exercise of impartia judgment might reach different conclusions, the jury's verdict should be alowed to
gtand." Ashford v. State, 583 So. 2d 1279, 1281 (Miss. 1991).

1184. In the present case, sufficient evidence was presented to the jury to support aconviction of guilty. On
March 5, 1997, the day Wood was killed, Tanner lost approximately $3,000 at a casino. Phone records
indicate Tanner was in his house at 3:35 p.m. that same day. Further testimony at trid aso placed Wood
returning home sometime shortly after 3:30 p.m. Shaddix testified that Tanner told him he followed Wood
into her house, killed her, and took her rings. Wood's neighbor also testified she saw someone follow
Wood into her house that day between 4:20 and 4:35 p.m. Tanner, however, contends that he has an dibi
and presented witnesses who testified he was in ajewelry store in Pearl, Mississppi, from gpproximately
3:55 t0 4:40 p.m. Police later discovered that Tanner had taken and sold Wood's rings to a pawn shop.
Tanner subsequently confessed to taking the rings "two or three weeks' earlier but maintained he did not kill
Wood. Testimony by Wood's housekeeper, however, indicates that she helped Wood recover one of the
rings Tanner pawned from arecliner on the morning of Wood's deeth.

1185. Taking dl factors into consideration, a reasonable juror could have concluded that Tanner was indeed
guilty. "It is enough to say that the jury, and not the reviewing court, judges the credibility of the witnesses as
well asthe weight and worth of their conflicting testimony.” Gathright v. State, 380 So. 2d 1276, 1278
(Miss. 1980). Accordingly, sufficient credible evidence was presented to the jury, and Tanner's argument is
without merit.

XI1.
WHETHER THE AGGREGATE ERROR REQUIRESREVERSAL

1186. Tanner argues that the cumulative effect of the errorsin trid denied him his condtitutiond right to afair
trid. "This Court has often ruled that errorsin the lower court that do not require reversal sanding alone
may nonethel ess taken cumulatively requirereversd.” Jenkinsv. State, 607 So. 2d 1171, 1183 (Miss.
1992). We find this issue to be without merit.

CONCLUSION

1187. With the exception of its handling of the Batson chdlenge to the State's peremptory strikes of
prospective jurors Kasenda Lampkin and Kimberly Cain, we affirm the judgment of the Hinds County
Circuit Court. However, we remand this case to that court with directions that it conduct a Batson hearing
on the State's peremptory strikes of those two prospective jurors and that it rule on whether the State
struck ether of those prospective jurors for racidly discriminatory reasons. If thetrid court finds that the
State struck either or both of those prospective jurors for racidly discriminatory reasons, then the tria court



ghdl vacate its judgment and order anew trid for Boman L. Tanner. In remanding for this Batson hearing,
we do not express or imply any view asto how the triad court should rule on remand.

188. AFFIRMED IN PART AND REMANDED.

PITTMAN, PJ., SMITH, COBB AND DIAZ, JJ., CONCUR. PRATHER, C.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY BANKS, P.J., AND WALLER, J.
MCcRAE, J., NOT PARTICIPATING.

PRATHER, CHIEF JUSTICE, DISSENTING:

1189. Because | fed thetrid court erred in admitting testimony of an alegedly stolen gun, | respectfully
dissent. "Relevancy and admissibility of evidence are largely within the discretion of thetrid court and this
Court will reverse only where that discretion has been abused.” Underwood v. State, 708 So. 2d 18, 31
(Miss. 1998). Tanner assertsthat the trid court erred by overruling his motion in limine to exclude testimony
regarding Tom Harper's firearm, which had been stolen in December or January, 1997. The basis of
Tanner's objection was there was that no proof the stolen gun was the murder wegpon or that Tanner was
even the person who stole it. Furthermore, Tanner asserts this was evidence of acrime totally unrelated to
the murder, and that the "stolen gun theory” was more prejudicia than probative. After hearing Tanner's
objections, thetrid court admitted Harper's testimony.

190. According to Harper's testimony, Harper saw Tanner at East Side Auto Salesin December or
January of 1997. Harper, Tanner, and Sam Ray ("Sam") engaged in a conversation. During that
conversation, Harper testified that Tanner asked Sam if he could borrow a pistol to hunt snakes and frogs.
Sam replied that his pistol was locked up, but informed Tanner that Harper's pistol was in adesk drawer at
Harper's camp. According to Harper, his pistol turned up missing the same day this conversation took
place. On cross-examination, however, Harper could not say exactly what month the gun was stolen and
agreed he had previoudy stated it had been missing since September or October. Furthermore, Harper
testified he did not see the gun each time he opened the door because it was covered by awatch cap.
Harper ds0 testified that he noticed truck tracks near his camp on the day he found the gun missing and that
Tanner was driving awhite pick-up truck at that time.

191. The gun solen from Harper was a.32 Smith and Wesson long Remington. Thisis the same type of
gun that killed Wood. It was loaded with lead ball ammunition in Sand S long format with a plain bullet.
John Did tedtified as an expert in firearms identification. Did testified that .32s are very common and could
be purchased a any number of places in the Jackson area. He further testified that there were "at least
thousands' of .32sin Jackson. Dia dso testified that the murder weapon was of "good quality”, appeared
to bein "good shape", and did not gppear to be "rusted or pitted.” Harper, however, testified that his gun
was a least 18-20 years old, had never been maintained, and was rusty.

192. "Evidence of prior offenses committed by a defendant, not resulting in a conviction, is generdly not
admissible elther for impeachment purposes or as a part of the State's case in chief.” Underwood, 708 So.
2d at 32; see also Gossett v. State, 660 So. 2d 1285, 1291 (Miss. 1995). It may, however, be admissible
for other purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident. Miss. R. Evid. 404(b). Furthermore, "proof of a crime is admissible where
the offense charged and that offered to be proved is so interrelated as to condtitute a single transaction or
occurrence or aclosdly related series of transactions or occurrences.” Underwood, 708 So. 2d at 32. If a




prior bad act does fal within a Rule 404(b) exception, its prgudicid effect must till be weighed againg its
probetive vaue to determine admissbility. 1d.

193. In the present case, Tanner had never been arrested, indicted for or convicted of stealing Harper's gun.
Harper, himsdf, tetified that he thought " Chuck took the gun at first." Harper'strailer was kept unlocked,
and many people had access to his camp. There was no eyewitness testimony to confirm Tanner took the
gun or ever had the gun in his possession. The only proof offered by the State was the testimony of Harper
who said he heard afriend tell Tanner where the gun was |located.

194. Furthermore, the State failed to identify exactly when the gun was stolen. Harper firg told detectives
the gun was golen in the "first part of December”. He tedtified at trid that the gun may have been golen in
"the last part of January or first of February”. However, during cross-examination, Harper agreed that he
had previoudy stated the gun had been missing since September or October. The only time frame Harper
was sure about was that it was "cold weether” when the gun was stolen. "The lack of at least an
gpproximeate time frame completely ignores Missssppi Rules of Evidence 401 and 403 asto relevancy and
mideading thejury.” Bounds v. State, 688 So0.2d 1362, 1371 (Miss. 1997). The lack of atime frame
would aso seem to dlow any bad act, committed at any time, by a defendant to place him in abad light in
front of ajury, which is exactly what the Rules of Evidence seek to prevent. | d.

195. In the present case, the time when the gun was stolen is of great importance. Tanner moved into his
house in the latter part of January or early part of February. Without knowing when the gun was taken, the
question is then raised as to whether Tanner even knew Wood at the time he alegedly took the weagpon. If
he did not know Wood at the time the gun was taken, it could hardly be said that Tanner took the gun for
the purposes of motive, opportunity, intent, preparation or plan.

196. Furthermore, there was no evidence presented at trid to prove Harper's gun was the actua murder
wegpon. The State provided nothing more than mere suspicion by presenting testimony that Tanner could
have stolen a gun and that the gun could have been the murder weapon. There was no evidence presented
that Tanner took Harper's gun or that Harper's gun was used to kill Wood. Furthermore, the State failed to
identify exactly when the gun was even taken. By dlowing this testimony, an inference was made, without
any supporting evidence, that Tanner was athief and akiller. Harper's testimony was clearly more
prgjudicia than probative and resulted in Tanner being denied afair trid. Accordingly, the trid court abused
its discretion by admitting Harper's testimony about the alegedly stolen gun, and this abuse of discretion
deprived Tanner of hisright to afair trid. This case should be reversed and remanded for anew tridl.

197. For these reasons, respectfully, | dissent.
BANKS, P.J., AND WALLER, J., JOIN THIS OPINION.

1. Tanner origindly gave a different accounting of his activities when first questioned by the police. He
dtated that he went to the Ide of Capri Casino. He lost $300 and left the casino around 3:30 or 4:00 p.m.
He then picked up hiswife a the reservoir at 5:00 p.m.

2. Tommy Mayfield (who made the recommendation to release Shaddix on a suspended sentence as anon-
habitual offender), and Didtrict Attorney Ed Peters, were the prosecutors in the present case.



