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BRIDGES, J., FOR THE COURT:

1. On October 9, 1996, Immy Franklin Wilson was indicted on charges of aiding and abetting in the sde
of cocaine and sae of cocaine by agrand jury Stting in Washington County. Wilson was convicted on both
counts in the Circuit Court of Washington County on January 24, 1997, and sentenced to serve ten years
for ading and abetting in the sdle of cocaine and twenty years for the sale of cocaine in the custody of the
Missssppi Department of Corrections, with the sentences to run concurrently. In addition, Wilson was
assesed fines totaling $5,000 along with court cogts, laboratory fees, and bond fees. Wilson now appeds
his conviction and sentence to this Court asking judicia remedy for the following dleged errors at trid:

|. DEFENDANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL.



A. DEFENSE COUNSEL FAILED TO PROPERLY PERFORM DISCOVERY AND FILE
PRETRIAL MOTIONSTO PRESERVE ISSUES FOR APPEAL.

B. DEFENSE COUNSEL'SWAIVER OF A BATSON CHALLENGE DENIED
DEFENDANT A FAIR TRIAL BY A JURY OF HISPEERS.

II. THE TRIAL COURT ERRED IN ALLOWING AN AUDIO TAPE RECORDING OF
THE ALLEGED DRUG TRANSACTION INTO EVIDENCE.

IIl. DEFENDANT'S CONSTITUTIONAL RIGHT GUARANTEED BY THE "DOUBLE
JEOPARDY" CLAUSE OF THE FIFTH AMENDMENT WASVIOLATED BY
PROSECUTING HIM FOR BOTH AIDING AND ABETTING IN THE SALE OF
COCAINE AND FOR THE SALE OF COCAINE.

Finding Wilson's last dlegation of error entirely correct, we reversein part and affirm in part.
FACTS

2. Agent Stacey James of the Centra Delta Drug Task Force, Agent Charles Moore, formerly of the
Central Delta Drug Task Force, and confidentid informant Dorsey Taylor traveled in an unmarked police
vehicle from Greenville, Missssippi to Arcola, Missssppi to conduct a sting operation involving the sde of
narcotics. Along with James, Moore and Taylor, Agents Steve Bingham and Stan Bagley followed in a
separate survelllance car. Upon entering the city limits of Arcola, everyone proceeded to Tam's Grocery,
hoping to find someone there to facilitate the illicit transaction.

113. Taylor recognized the defendant, Jmmy Franklin Wilson, and gpproached him in Tam's Grocery in an
effort to procure two hundred dollars worth of crack cocaine. While Wilson and Taylor conversed, James
and Moore inconspicuoudy browsed around the store surveying its merchandise. Bingham and Bailey sat
patiently in the surveillance car afew blocks away listening to the entire endeavor on Taylor's hidden body
microphone.

4. A short while later, Taylor and Wilson exited the store and spoke for a few more minutes. Wilson then
got into his van, and Taylor returned to the unmarked police car and instructed the two lead operatives to
follow Wilson to alocad automotive repair shop. Again, Bingham and Bailey followed at a safe distance il
recording Taylor's every word. After everyone arrived at the designated location, James Moore and Taylor
parked one or two houses down from the shop. From that vantage point, the agents witnessed Wilson
pesk to awomean later identified as Sandra Willis. After talking briefly with Willis, Wilson handed her a
white capsule. As Willis gpproached the car, Taylor exited the vehicle and spoke with Willis. Both Taylor
and Willis then returned to the unmarked police car and got into the back seat. Willis gave the white capsule
containing severa white rock like objects to James in return for two hundred dollarsin cash. Willis got out
of the car and dl involved parted ways. A crime laboratory andysis was performed on the substance sold
to James and determined it to be cocaine.

5. Both Wilson and Willis were arrested and indicted for crimes arising out of the aforementioned single
transaction. Willis made a ded with the didtrict attorney for a suspension of the charges againgt her in
exchange for her truthful testimony regarding the dleged drug sde.



LEGAL ANALYSS
|. DEFENDANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL.

116. In determining whether or not defense counsel committed any error egregious enough to undermine
Wilson'sright to afair trid, Wilson must show "a reasonable probability that, but for counsd's
unprofessiond errors, the result of the proceedings would have been different.” Leatherwood v. Sate, 473
S0. 2d 964, 968 (Miss. 1985). In making this determination, this Court must find that Wilson's counsd was
both deficient and that deficiency was prgjudicid based upon the totdity of the circumstances. Moody v.
Sate, 644 So. 2d 451, 456 (Miss. 1994). Wilson faces a very stringent standard to overcome because
trid counsd is presumed to be competent. Brooks v. State, 573 So. 2d 1350, 1353 (Miss. 1990).
Furthermore, if trial counsdl is reasonably effective, the condtitutiona standards are met, regardless of the
client'sevduation of his performance. Brooks, 573 So. 2d at 1353.

7. Specificdly, Wilson citestria counsd's failure to adequately conduct discovery and falure to preserve
Batson objections for gpped asthe basis for this dlegation of error. The United States Supreme Court has
held that when "a convicted defendant complains of the ineffectiveness of counsdl's ass stance, the defendant
must show that counsdl's representation fell below an objective standard of reasonableness.” Strickland v.
Washington, 466 U.S. 668, 693 (1984).

8. A clear two part test articulated in the Strickland case and cited with approva in Gillard provides that
Wilson must show that his counsel's conduct was so deficient that he was not functioning as counsd
guaranteed by the Sixth Amendment, and that if his counsd is shown to be ineffective, then he must further
show that his counsel's deficient performance prgudiced his defense. Gilliard v. Sate, 462 So. 2d 710,
714 (Miss. 1985).

A. DEFENSE COUNSEL FAILED TO PROPERLY PERFORM DISCOVERY AND FILE
PRETRIAL MOTIONSTO PRESERVE |SSUES FOR APPEAL

9. Wilson dlegesreversble error can be found in histria counsd's failure to file pretria motions other than
amotion for discovery. Specificaly, Wilson objectsto trid counsel's failure to file amotion to suppress the
audio tape recording of the dleged drug sde being entered into evidence. It is clear in our state's case law
that the filing of pretrid motions fdls squardy within the amhbit of trid drategy. Hall v. Sate, 735 So. 2d
1124, 1127 (Miss. Ct. App. 1999) (citing Murray v. Maggio, 736 F.2d 279, 283 (5th Cir. 1984)). No
clearer gatement can be made regarding this dlegation of error. Since this decison is consdered trid
drategy, it isimpossible for this Court to say that Wilson'stria counsdl's conduct was so deficient asto be
consdered not functioning as counsd as guaranteed by the Sixth Amendment. Even if trid counsd was
deficient in not filing pretria motions, Wilson does not offer any proof that he suffered any prejudice due to
counsdl's inaction. Thus, we proceed to the Batson issue.

B. DEFENSE COUNSEL'SWAIVER OF A BATSON CHALLENGE DENIED
DEFENDANT A FAIR TRIAL BY A JURY OF HISPEERS.

1110. Wilson arguesthat trid counsdl's failure to preserve the Batson issue for apped isreversble error. We
disagree. The record reflects that during the jury sdection process when each side began exercising their
respective pre-emptive chalenges, the State first raised the Batson issue questioning defense counsdl's
excusa of four white jurors. Defense counsdl responded as follows;



MR. PERKINS: If I might respond. Two responses, your Honor. The State seemstto like striking
blacks. | don't recal the State striking any whites. And second of dl, your Honor, I've [eft a number
of whites on here. If the Court wants more specific reasons, I'll be more than happy to make them,
but I'd like for the State to dso give reasons, if we're going to get into that game. | think the Supreme
Court's dacked up on it if I'm not mistaken, your Honor.

THE COURT: Wdll, Mr. lvy, do you want to give specific reasons for everybody for dl of their
chdlenges, or -

MR. IVY: If that isthe Court's ruling, the State will give reasons.

THE COURT: Wdll, what I'm saying is you've heard Mr. Perkins response, and | think heiswithin his
rights saying that if he has to give arace and gender neutral based reason for each one of his
chalenges, then he would expect the same from you. So, the question is, do you expect him to give a
reason for each specific challenge?

MR. IVY: May | have just one moment to confer with my notes?
THE COURT: Y ou may.
MR. IVY: Thank you.

MR. IVY: Y ou Honor, the State would withdraw it's objection at thistime and reserve it for later, if
necessary.

Obvioudy, the issue was discussed at length and covered by defense counsd at trid. His choice not to
follow through with a specific objection or force the issue when the State brought it to the tria court's
attention was again within his discretion as part and parcd of trid drategy. An attorney's decison whether
or not to make a Batson chalenge falswithin the trid counsd'swide latitude to plan trid strategy and
gppellate courts must defer unlessthe prongs of Strickland are met. Hall, 735 So. 2d at 1128 (citing
Strickland v. Washington, 466 U.S. 668, 686 (1984)). Again, Wilson fails to show any deficiency in tria
counsd's performance much less how that deficiency resulted in prejudice to Wilson.

II. THE TRIAL COURT ERRED IN ALLOWING AN AUDIO TAPE RECORDING OF
THE ALLEGED DRUG TRANSACTION INTO EVIDENCE.

T11. Wilson next assallsthetrid court's decison to dlow the audio tape recording of the aleged drug sde
into evidence based upon failure of the State to properly authenticate the evidence. Wilson believes that
Officer Bagley, the State's witness who authenticated the tape, falled to adequatdy explain how he could
positively identify Wilson's voice as the one orchestrating the cocaine sale. Authentication of evidence
requires the offering party to lay a proper foundation. One way of laying this foundation is described in
Missssppi Rules of Evidence 901(b)(5) which requires firsthand voice identification or identification
through mechanica or eectronic transmisson, or recording by opinion based upon hearing the voice.

1112. Once the evidence has been presented to the trid judge and satisfied as admissible under M.R.E. 401
and 901, it iswithin the tria court's wide discretion whether or not to admit it. Stromas v. State, 618 So.
2d 116, 118 (Miss. 1993). The recording of an aleged drug transaction is certainly relevant asit's
admission makes the drug transaction more likely to have taken place. Sromas, 618 So. 2d at 118. Once



determined relevant, the State must present evidence sufficient to support afinding that the matter in
guestion iswhat its proponent clams. Id. at 118. Missssippi Rules of Evidence 901(b)(5) dlows the State
to prove that by opinion based upon hearing the voice a any time under the circumstances connecting it
with the aleged spesker. M.R.E. 901(b)(5).

123. In the present case, Agent Bagley testified that he had eight or nine separate conversations with
Wilson prior to this occasion and that some of those conversations lasted upwards of forty minutes. Bagley
a0 tedtified that he spoke to Wilson only hours before the transaction that day. Agent Bingham testified
further that he heard Wilson's voice on severd occasions "over the body mic.” Both of these witnesses
qualify for authentication purposes as giving opinions based upon hearing the voice a any time under
circumstances connecting it with the spesker.

114. Wilson'sreliance on McDavid v. State, 594 So. 2d 12 (Miss. 1992) is misplaced. The McDavid
Court held that the identification of the defendant by officers listening to short-wave transmissions was not
aufficiently reliable to establish authenticity. Two distinguishing points separate McDavid from the case at
bar. In McDavid, the supreme court noted that the transmission was unavailable to be heard by the jury and
neither officer testifying for the State had ever heard the defendant's voice before the subject transaction.
Here, the audio tape was available for the jury to consider, and both officers authenticating the tape were
previoudy familiar with Wilson's voice. There was no error in admitting the tape into evidence.

IIl. DEFENDANT'SCONSTITUTIONAL RIGHT GUARANTEED BY THE "DOUBLE
JEOPARDY" CLAUSE OF THE FIFTH AMENDMENT WASVIOLATED BY
PROSECUTING HIM FOR BOTH AIDING AND ABETTING IN THE SALE OF
COCAINE AND FOR THE SALE OF COCAINE.

1115. Wilson was tried on amulti-count indictment and convicted of both aiding and abetting Sandra Willis
in the sde of cocaine and sdlling cocaine in concert with Sandra Willis dthough there was only one
transaction. Wilson argues that these two counts were actualy multiple indictments for asngle offense.
Wilson'stria counsdl brought this error to the trid court's attention adleging aviolation of the Double
Jeopardy Clause of the Sixth Amendment. Thetrid judge overruled the objection saying he would examine
the issue more closdly when jury ingructions were discussed. Unfortunatdly, it was never mentioned again.

1116. In the context of multiple punishment, the double jeopardy bar appliesif the two offenses for which the
defendant is punished cannot survive the "same-edements’ or Blockburger test. Blockburger v. United
Sates, 284 U.S. 299, 304 (1932). The Blockburger test inquires whether each offense contains an
element not contained in the other; if not, they are the "same offense” within the Double Jeopardy Clause's
meaning, and double jeopardy bars subsequent punishment or prosecution. Dixon v. United States, 509
U.S. 688, 688 (1993). The Missssippi Supreme Court has considered the issue of whether double
jeopardy bars a multi-count indictment for asingle offense. In discussing the United States Supreme Court
decison of Ashe v. Swenson, our supreme court stated:

From areading of the Ashe decision, it is clear that the proscription against double jeopardy was
intended to prevent abuse of the crimind process in the form of multiple or vexatious prosecutions for
agngle offense. The Ashe court held that the double jeopardy proscription was applicable for the
charges which arose from a sngle transaction.

Wilcher v. State, 455 So. 2d 727, 732 (Miss. 1984) (citing Ashe v. Svenson, 397 U.S. 436, 459 (1970)



). Inthe instant case, the evidence offered by the prosecution &t trid was the same for both counts alleged
againg Wilson. The indictment under which Wilson was charged cites Mississippi Code § 41-29-139 (Rev.
1993) asthe only law violated by Wilson's conduct, but separates his conduct into two different charges. It
iswell settled that any person present a the commisson of a crimind offense and ads, counsdls, or
encourages another in the commission of that offenseis an "aider and abettor” and is equdly guilty with the
principa offender. Sayles v. State, 552 So. 2d 1383, 1389 (Miss. 1989).

1117. Applying the facts of this case to the legal standards enumerated above, we hold that Count | of the
indictment for aiding and abetting in the sale of cocaine is barred by double jeopardy. Therefore, this Court
vacates Wilson's conviction and sentence for aiding and abetting in the sde of cocaine, but affirmsthe
conviction and sentence of sde of cocaine. On atechnical point, Snce we reverse and render the conviction
and sentence given under Count | and the sentence given under Count 11 runs concurrently with the now
vacated sentence in Count |, it would be theoreticaly impossible for Count 11 to ever begin to run.
Recognizing thislogigtica falacy, we remand Count |1 to the circuit court of Washington County for re-
sentencing in accordance with the dictates of this opinion.

118. THE JUDGMENT OF THE CIRCUIT COURT OF WASHINGTON COUNTY ON
COUNT I, AIDING AND ABETTING IN THE SALE OF COCAINE ISREVERSED,
RENDERED AND THE SENTENCE ISVACATED. COUNT 11, CONVICTION OF SALE OF
COCAINE AND SENTENCE TO TWENTY YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSISREMANDED FOR RE-
SENTENCING. FINE OF $5000 ISAFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED
TO WASHINGTON COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., IRVING, LEE, MOORE, PAY NE,
AND THOMAS, JJ., CONCUR.



