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THOMAS, J.,, FOR THE COURT:
ISSUES

. THE LOWER COURT ERRED IN REFUSING TO GRANT APPELLANTS MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT

A. BECAUSE OF ADMISSIONSOF THE DOCTOR
B. BECAUSE OF THE PARTICULAR FACTSOF THISCASE.

[I. THE VERDICT OF THE JURY ISAGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

1. THE LOWER COURT COMMITTED REVERS BLE ERROR BY DIRECTING A
VERDICT IN FAVOR OF THE HOSPITAL WHEN THERE WERE MATERIAL FACTSIN



DISPUTE.

IV. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY.

A.RESIPSA LOQUITUR

B. SUDDEN EMERGENCY AND/OR CONTRIBUTORY NEGLIGENCE OF MOTHER.
C. PEREMPTORY INSTRUCTION

V. BECAUSE OF THE ACTIONS OF THE ATTORNEY FOR THE DOCTOR, A NEW TRIAL
SHOULD BE GRANTED.

A.BY WILLFULLY VIOLATING THE IN LIMINE ORDER OF THE COURT REGARDING
THE REPUTATION OF THE DOCTOR

B. BY IMPROPER ARGUMENT REGARDING AN HONEST ERROR IN JUDGMENT.
C.BY APPEALING TO THE PASSION AND PREJUDICE OF THE JURY.

VI.A NEW TRIAL SHOULD BE GRANTED BECAUSE THE JURY'SQUESTION WAS
NEVER RESPONDED TO BY THE COURT.

Finding no error, we afirm.
FACTS

911. Tonya Perkins was thirty-two years old when she was admitted to the hospitd for ddivery of her first
child on September 6, 1994. She had been diagnosed with gestational diabetes at 22 weeks and was
treated successfully. At 37 weeks she was brought into the hospital for an amniocentesis, which isatest to
determineif the baby was mature. The baby was found to be mature, and the doctor initiated labor. Labor
was induced the next day, and she started having contractions about noon on September 7, 1994. The
testimony and doctors records indicate that the mother was brought into the delivery room at 1:25 p.m. and
the baby was ddivered at 1:34 p.m. Tonya Perkins, who weighed approximately 200 pounds, had trouble
pushing the baby out on her own, so the doctor used a Mightivac, an instrument used to suction the baby's
head out of the mother. Once the infant's head was delivered, the doctor noticed that the umbilical cord was
wrapped around the infant's neck so he removed the same.

2. There were Six people in the delivery room at Jeff Anderson Regiona Medica Center in Meridian when
Tyler was born: Mrs. Tonya Perkins, her husband, James Perkins, Dr. Ronnye Purvis, labor and ddlivery
nurse Janet Mowdy, nursery nurse Robin Butler, and OB technician Dolly McCarty. James Perkins did not
testify, and Nurse Robin Butler testified that she did not see the event.

113. Dr. Ronnye Purvisis alicensed and board certified gynecologist and obstetrician who has been
practicing for more than ten years. He received a Bachdlor of Science in Biology a Marquette University
and hismedica degree a the Universty of Wisconsin. He completed hisresidency a Mercy Hospitdl
Medicd Center, which is affiliated with the Universty of Illinois and Loyola Univergty. He received a
Nationa Public Hedth Service Scholarship in medical school in exchange for being sent to work where
needed after graduation. He was sent to Meridian, Mississippi and decided to stay once his required term



was over. Dr. Purvis tetified that once the baby's head had emerged he told the mother not to push so he
could remove the cord from around the infant's neck. He then gave the command to push. He testified that
the mother moved backwards and pushed aggressively, forcing him to move forward with her which put
himin a crouched or hadf-ganding postion. Then the baby "shot" out with agreat force and hit him in the
chest or abdomind areg, fell to the floor, and did toward the head of the bed. The force of the ddivery was
S0 severe that the umbilical cord was broken off of the baby at itsinsertion Site.

4. Nurse Dally McCarty was in the room and testified that when Dr. Purvis said "push,” Janet Mowdy,
who was standing behind the mother, would then ingtruct the patient to push. She testified that after Dr.
Purvis removed the umbilica cord from around the baby's neck and told the mother to push that the baby
immediatdy hit Dr. Purvis a the waist and fell to the floor. She testified that she had never seen anything like
it.

5. Nurse Janet Mowdy testified that she was at the head of the bed and that she repested the Doctor's
ingtructions to encourage the patient. She testified that after the doctor removed the umbilical cord from
around the baby's neck and instructed the mother to push the mother sat up and pushed very aggressively
and quickly, so quickly that the nurse did not have time to support the mothers shoulders. She testified that
she saw ablur shoot out and that Dr. Purvis then came around the mother'sright leg and picked up the
baby from the floor.

6. The plaintiff's nurse expert testified that had the nurse instructed the patient to push without the doctor's
express ingructions to do so then the nurse would have been usurping the doctor's authority and violating
hospital and nursing rules.

7. Dr. Harlan R. Giles testified as an expert witness for the plaintiff. Dr. Gilesisa specidigt in the field of
obgtetrics and gynecology and subspecidist in the fidld of perinatology, which is materna-fetal medicine; he
is board certified in the specidties and is licensed to practice medicine in Pennsylvania, West Virginia,
North Carolina, Texas and Massachusetts. Dr. Giles completed undergraduate school, medica school, an
internship in internal medicine, his resdency in obstetrics and gynecology and his fellowships in reproductive
endocrinology and materna-fetal medicine a Duke Univergty in Durham, North Carolina. Dr. Giles has
been practicing for more than twenty-six years and has participated in more than seven thousand ddliveries.
Dr. Gilestedtified that he believed that Dr. Purvis had breached the standard of care. Dr. Giles testified that
the delivery of Tyler could not have been an explosive ddivery because Dr. Purvis had to use the vacuum to
get the baby's head to come out, sgnifying that it was not a spontaneous birth. Furthermore, Dr. Giles
testified that the umbilica cord gas showed acidos's, which shows that the baby was deprived of oxygen
long enough for hisacid leve to build up between the time the head was ddlivered and the time that the
baby was fully delivered. Dr. Giles says that it would take between four to six minutes of delay for the
acidosisto develop to the leve it was a on Tyler, which leads him to believe that shoulder dystocia had
developed. Shoulder dystocia is where the shoulder gets trapped or impacted behind the mother's pubic
bone. Dr. Giles testified that severd maneuvers are used to rdieve the dystocia, none of which were used
by Dr. Purvis. Dr. Gilestedtified that had Dr. Purvis reacted correctly to the shoulder dystocia, Tyler would
not have fallen to the floor.

118. Dr. John Morrison was called to testify as an expert witness on behalf of the defense. Dr. Morrison
went to undergraduate school at Memphis State University and medica school a University of Tennessee
College of Medicine. He did his four-year resdency in OB/GY N at the City of Memphis Hospitd. Then he



served two yearsin the United States Army and taught at the University of Tennessee before he moved to
Jackson and garted teaching at the University of Missssppi Medical Center where heis currently a
professor of OB/GY N and Pediatrics and is the Chairman of the Department of OB/GY N. He is board
certified in OB/GYN and maternd and fetal medicine and licensed to practice medicine in the states of
Missssippi, Tennessee, Arkansas and California. He has been practicing for more than twenty-five years
and has ddlivered or assisted in the ddivery of eight to ten thousand babies. Dr. Morrison testified that Dr.
Purvis did meet the standard of care in delivering Tyler. He stated that an explosive delivery occurs at the
Univergty Medica Center around eight or ten times out of four thousand ddliveries. Dr. Morrison testified
that in the set of circumstances that occurred with the ddivery of Tyler, the patient moving, Dr. Purvistrying
to repogtion himself and the explosive ddivery, Dr. Purvis acted within the standard of care and was not
negligent. He o testified that the records as well as the testimony of al the people in the ddivery room
prove that the baby did not have a shoulder dystocia. The doctor testified that had a shoulder dystocia
occurred the people in the room would have definitely been aware of that fact.

9. Dr. Purvis ds0 tedtified to the events. He testified that the baby did not have shoulder dystociaand if
such a problem had occurred he would have ingtructed the nurses to take the mother's legs out of the
dtirrups and push one of the legs down toward her chest to change the pelvic tilt to attempt to release the
baby's shoulder and ddliver the remaining portion of the baby. Furthermore, Dr. Purvis addressed the
comments by Dr. Giles regarding the umbilica cord. Dr. Purvis explained that usudly the umbilica cord is
clamped once near the baby's insertion point and once closer to the mother. Then the cord is cut between
the two clamps, freeing up the baby. Then the remaining part of the cord is clamped once again and a part
of the cord is cut off and brought to the lab, this retains the elements that were last given to the baby. Dr.
Purvis testified that he only paused long enough to remove the umbilical cord from around the baby's neck
and there was no "extended" length of time where only the baby's head was ddlivered. Dr. Purvis explained
that the baby was severed from the cord and the cord that was gill connected to the mother was | ft
dangling without clamps and the blood supply and nutrients that were going to the baby were ill running,
thus explaining that the ph and the acid tests from the cord would be inaccurate. Dr. Purvis aso ran through
al the geps that took place from the moment the mother was brought into the delivery room at 13:25 until
the ddivery of Tyler a 13:34. He tedtified that many things took place during these nine minutes and that
there was not any unaccounted for time.

110. The plaintiffs claim that Dr. Purvis story at his deposition was different from his story at trid. His
deposition in part stated:

Q: Did you ever give her any other commands at that time like -- A. Don't push. Don't push. Stop.
Push. Come back down toward me.

Q. Youdidtdl herto- -

A. Yeah.

Q. Tell mewhat you told her.

A. Don't push. Don't push. Stop. Come back toward me this way. Come down thisway.
Q. Wasit too late?

A. It wastoo late.



Q. Okay. You said the baby came out of the womb and hit you?

A. Inthe chest.

Q. Inthe chest?

A.Yes, gr.

Q. Okay. Did you try to catch the baby?

A. Absolutdly.

Q. You just missed?

A. My handswasonit. It wasjust so wet and dimy. | guess| did miss.
During the tria the doctor testified in part:

Q. But it's your testimony under oath to this jury that Mrs. Perkins butt came up off the table; isn't that
true?

A. That isthe truth.
Q. Areyou teling thisjury that's -

A. | antdling the jury that Mrs. Ty- Mrs. Perkins raised her buttocks off of the table, pushed her
shouldersinto the table, moved forward. | asssted with her, attempting not to break contact in this
unexpected event, and that's how the delivery occurred.

Q. You werein control of the ddivery at dl times?

A. That is correct.

Q. You arethe only one?

A. |l amtheonly one.

Q. And you were in control of these commands, and you were the only one?
A. | gave the command for Mrs. Perkinsto push.

Q. And you were the only onein control-

A. 1 am the only onetha wasin control of the ddivery.

Q. Now, isn't it true that at some point in time that you told Mrs. Perkins during the ddivery, stop,
don't push?

A. That is correct.

Q. Do you remember tdling her that?



A.l do.

Q. And you remember your exact words don't push. Stop. Push. But it wastoo late. Do you
remember saying that?

A. | do remember saying that.

Q. Don't push, stop, push. Was there alot of confusion going on then, Doctor?
A.No, gr.

Q. You are sure about that?

A.Yes gr. I'dliketo explan it.

Q. Go ahead.

A. When the cord is around the neck; it istight. Y ou ask the patient don't push. When you are trying
to reduce the cord, you are trying to get some dack on the cord so I'll say push alittle bit, don't push,
push alittle bit more. | got the cord up around the neck. Now, that's where we are right now with the
cord from around the neck. | gave severd commands in order to try to get some lax on the cord itsdlf.

Q. And Mrs. Perkins reared back on the table?
A.Yes.
Q. And up?
A.Yes gr.
T11. Tyler has traumatic encephd opathy with developmenta delay which involves both motor and mentd

spheres due to the injury caused by hitting his head on the floor. Tyler dso has problems with cognitive and
emoationd development, in addition to having a noticeable physica disability.

112. The case was tried in the Circuit Court of Lauderdae County in Meridian, Missssppi. Thetrid judge
granted the hospital's motion for adirected verdict after the plaintiffs rested. The jury returned averdict in
favor of the doctor. The guardian filed her motion for ajudgment notwithstanding the verdict, or in the
dternative, for anew tria, which was argued on September 29, 1998. The trid judge denied the guardian's
moation for ajudgment notwithstanding the verdict, or in the dternative, for anew trid.

ANALYSIS

. THE LOWER COURT DID NOT ERR IN REFUSING TO GRANT APPELLANTS
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT.

A.BECAUSE OF THE ADMISSIONS OF THE DOCTOR.
B. BECAUSE OF THE PARTICULAR FACTSOF THISCASE.

113. Perkins clams that the circuit court's denia of the Motion for INOV should be reversed because of



"admissons' by Dr. Purvis while he was on the stand. Dr. Purvis clarified and explained each one of the
"admissons’ pointing out that many were taken out of context and that none of the atements Sgnify a
deviation from the standard of care.

114. Perkins dso argues that the motion for INOV should have been granted because of the facts of the
case. They dlege that the testimony is dmost undisputed and states that Dr. Purvis was in charge of the
delivery, the mother did not move up and away from the doctor, and the baby fell to the floor which does
not usualy happen if the standard of care is met. The defense, however, points out that the delivery was not
anorma ddivery and the tesimony is not as Perkins represents it. The defense maintains that the testimony
supports that the baby "shot out like arocket" which showsit was not anorma delivery. Furthermore, the
defense argues that severa nurses testified they did not recal whether the mother moved up off the bed,
which is not the same thing as stating the mother did not move up as Perkins would have the court believe.

1115. The Court uses the following analyss as the sandard of review for denid of ajudgment
notwithstanding the verdict:

[The evidence is consdered] in the light most favorable to the appellee, giving that party the benefit of
al favorable inference that may be reasonably drawn from the evidence. If the facts so consdered
point S0 overwhelmingly in favor of the appellant that reasonable men could not have arrived a a
contrary verdict, [then the Court is] required to reverse and render. On the other hand if thereis
subgtantia evidence in support of the verdict, that is, evidence of such quaity and weight that
reasonable and fair minded jurors in the exercise of impartiad judgment might have reached different
conclusons, affirmanceis required.

American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1390 (Miss. 1995)(citations omitted). In
other words, dl credible evidence tending to support the non-movant's case and dl favorable inferences
reasonably drawn there from are accepted as true and work to the benefit of the non-mover. C& C
Trucking Co. v. Smith, 612 So. 2d 1092, 1098 (Miss. 1992) (citations omitted). Applying this standard
to the case a bar, we find that there is substantial evidence in the record to support the jury verdict, and the
evidence is of such qudity and weight that affirmance of the verdict is required.

{16. In the case at bar, the trial judge was correct in denying the Perkinses motion for INOV. There was
aufficient evidence for the jury to make its determination, and the verdict in favor of the defendant was
supported. An gppellate court may only reverse ajury verdict when the facts considered in that light point
s0 overwhemingly to the appellant's position that reasonable men could not have arrived a a contrary
verdict. Wilmoth v. Peaster Tractor Co. of Lexington, Inc., 544 So. 2d 1384, 1386 (Miss. 1989). The
jury resolved this digpute in favor of Dr. Purvis and the hospitdl. On disputed matters of fact, this Court will
not subdtitute its findings for those of the jury. Evans v. State, 159 Miss. 561, 566, 132 So. 563, 564
(1931).

[I. THE VERDICT OF THE JURY ISAGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

117. Perkins contends that the jury verdict in favor of Dr. Purvis and the Hospital was againgt the
overwheming weight of the evidence and that the trid court erred by not granting anew trid. Perkins
assarts that the weight of the evidence shows that Dr. Purvis was negligent in dropping the infant at the time
of ddivery.



118. A motion for anew tria challenges the weight of the evidence. Henson v. Roberts, 679 So. 2d 1041,
1045 (Miss. 1996). The grant or denid of amotion for anew trid isamatter within the sound discretion of
thetrid judge. May v. State, 460 So. 2d 778, 781 (Miss. 1984). The credible evidence of the case must
be viewed in the light most favorable to the non-moving party. Clark v. Columbus & Greenville Ry. Co.,
473 So. 2d 947, 950 (Miss. 1985). When the evidence is viewed as such, the motion should be granted
only when upon areview of the entire record the trid judge is left with afirm and definite conviction thet the
verdict, if alowed to stand, would work a miscarriage of justice. Our authority to reverseislimited to those
cases wherein the trid judge has abused his discretion. Moody v. RPM Pizza, Inc., 659 So. 2d 877, 881
(Miss. 1995). "In determining whether ajury verdict is againg the overwheming weight of the evidence, this
Court must accept as true the evidence which supports the verdict and will reverse only when convinced
that the circuit court has abused its discretion in failing to grant anew trid." Herrington v. Spell, 692 So.
2d 93 103 (Miss. 1997). Thejury isthe ultimate judge of the weight of the evidence and the credibility of
the witnesses. Jackson v. Griffin, 390 So. 2d 287, 289 (Miss. 1980). Because of the jury verdict in favor
of the appdlleg, this Court will resolve dl evidentiary conflicts in the gppellegs favor and will draw al
reasonable inferences which flow from the testimony given in favor of the gppellee. Southwest Miss. Reg'l
Medical Ctr. v. Lawrence, 684 So. 2d 1257, 1267 (Miss. 1996) (citing Bobby Kitchens, Inc. v.
Mississippi Ins. Guar. Assoc., 560 So. 2d 129, 131 (Miss. 1989)). We will not set aside the jury's verdict
unlessthe verdict is so contrary to the overwhelming weight of the evidence that to dlow it to sland would
sanction an unconscionable injustice. Herrington, 692 So. 2d at 104.

119. In the case a hand, we cannot say that the verdict of the jury was clearly erroneous. Thiswas avery
lengthy trid in which both sdes put on numerous witnesses, including expert witnesses. The questions
presented and argued during tria about whether Dr. Purvis dropped the infant or whether the mother came
up off the table or whether the birth was a precipitous one, were issues for the determination of the jury.
Thejury, being the ultimate fact finder, by its verdict necessarily found that Dr. Purvis did not drop the
infant, was not negligent in not "catching” the infant, and that Dr. Purvis did not breach the Sandard of care
in delivering the infant. Therefore, we cannot say that the jury verdict was againg the weight of the
evidence, and thetrid court did not err in falling to avard anew tria to Perkins.

1. THE LOWER COURT COMMITTED REVERS BLE ERROR BY DIRECTING A
VERDICT IN FAVOR OF THE HOSPITAL WHEN THERE WERE MATERIAL FACTSIN
DISPUTE.

120. Perkins argues that it was error for thetrid court to grant a directed verdict in favor of the Hospital.
Perkins maintains that the testimony of the doctor, Nurse Mowdy and Mrs. Perkins State that Nurse
Mowdy instructed Mrs. Perkins to push and that the expert witness proved that Nurse Mowdy breached
the standard of care by tdlling Mrs. Perkins to push without an agreement or signa from the doctor. The
Hospital correctly points out that al the testimony states that Nurse Mowdy told Mrs. Perkins to push after
the doctor first instructed her to push, including the testimony of Mrs. Perkins. Furthermore, the Hospita
relies on the testimony of Perkinss own expert which stated that Nurse Mowdy would only have breached
the standard of care, thus making the hospital liable, if the doctor had not instructed the patient to push firt,
before the nurse repeated the ingtruction.

121. The sandard of review for the denid of amotion for directed verdict and amation for judgment
notwithstanding the verdict isidentical. Steele v. Inn of Vicksburg, Inc., 697 So. 2d 373, 376 (Miss.
1997). As stated above, dl credible evidence tending to support the non-movant's case and dl favorable



inferences reasonably drawn therefrom are accepted as true and work in favor of the non-mover. C& C
Trucking Co., 612 So. 2d a 1098. If the favorable inferences have been reasonably drawn in favor of the
non-moving party So asto cregte a question of fact from which reasonable minds could differ, then the
motion for directed verdict would not be granted and the matter should be given to the jury. Sperry-New
Holland, a Div. Of Sperry Corp. v. Prestage, 617 So. 2d 248, 252 (Miss. 1993).

722. All the testimony in the record indicates that Nurse Mowdy told Mrs. Perkinsto push to help
encourage her after Dr. Purvisfirg instructed her to push. Furthermore, Perkinss expert witness dso
testified that Nurse Mowdy would have breached the stlandard of care only if she had ingtructed the mother
to push without having first received a command or indruction from this physician. Thereis no testimony or
proof upon which any inference can be made that Nurse Mowdy took it upon hersdlf to ingtruct the patient
to push, thereby breaching the sandard of care. Therefore, the plaintiff did not establish their primafacie
case. We find there was no conflicting testimony or evidence for the fact finder to determine. The trid judge
stated and we agree:

The expert that the plaintiff is relying on to establish afact question for the jury asit relates to Jeff
Anderson Hospitd is Dr. Linda F. Samson. And her testimony by way of video, as| understood it, is
that the nurses deviated from the minimal accepted standards of care, particularly Nurse Mowdy, by
having the patient push without first obtaining ingtructions from the doctor verba or in some other
fashion have the patient push. | know there have been numerous depositions in this case and
voluminous discovery, but | have not heard evidence presented to this jury thet, in my judgment,
would permit afact finder to conclude that Mrs. Mowdy erroneoudly instructed the patient to push
without having firgt received ingtructions from the physician.

.. .. | cannot conclude that afact issue exists in this case as rdates to the nurses.
Thisissue is dso without merit.
IV.THE TRIAL COURT ERRED IN INSTRUCTING THE JURY.
A.RESIPSA LOQUITUR

1123. Perkins clams that the lower court erred in not ingtructing the jury on res ipsa loquitur which means
"the thing spesks for itsdf.” Perkins arguesthat Dr. Purvis himsdf testified thet if due care and skill were
exercised babies do not get dropped; thus, the mere fact that Tyler was dropped "speaks for itself* and due
to the facts of this case, the trid judge should have ingtructed the jury on this doctrine. Perkins admits that
the ingtruction was withdrawn but states that the instruction was only withdrawn because the tria court
requested each party submit only six indructions and had previoudy commented that the res ipsa loquitur
ingruction presented was not the law. Perkins maintains the instruction should have been granted but they
did not want to waste one of their Six ingructions, knowing it would be refused. The defense argues that
Perkins withdrew the resipsa loquitur instruction and therefore cannot place the lower court in error on
apped and furthermore, that the caseisnot aresipsa loquitur case.

124. Upon review of al documentsinvolving this apped, it becomes dlear that the jury ingtruction at issue
was withdrawn by Perkins, without objection, before instructions were given to the jury. M.R.C.P. 51(b)
(3) datesthat "no party may assgn as error the granting or the denying of an instruction unless he objects
thereto at any time before the ingtructions are presented to the jury; opportunity shall be given to make the



objection out of the hearing of the jury. All objections shdl be stated into the record and shal state distinctly
the matter to which objection is made and the grounds therefor. . . ." Thisissue was never presented to the
triad court for review and may not be raised for the first time on apped. Century 21 Deep South
Properties v. Corson, 612 So. 2d 359, 371 (Miss. 1992). Perkins was given the opportunity to do the
above and failed to do so. Therefore, their failure to object a thetria level condtitutes awaiver and
prevents the issue from being able to be raised on gpped. Gatlin v. Sate, 724 So. 2d 359 (1 43) (Miss.
1998).

B. SUDDEN EMERGENCY AND/OR CONTRIBUTORY NEGLIGENCE OF MOTHER.

1125. Perkins argues that instruction D-5 amounts to a sudden emergency ingtruction which has been
abolished and granting it condtituted reversible error. Perkins dleges that the ingtruction circumvented the
doctor's testimony that the mother was not negligent and the doctor's waiver of any affirmative defenses
regarding the mother's negligence, alowing the jury to find that the mother's actions caused the incident.

126. The defense argues that ingtruction D-5 is not a sudden emergency ingruction. The defense explains
that a sudden emergency ingtruction lowers the duty owed because of a sudden and unexpected Stuation.
The defense maintains that incorporating afactua Stuation that involved an unexpected occurrence does not
make an instruction a sudden emergency ingruction, as long as the ingtruction recites the appropriate
negligence standard. Additiondly, the defense argues that the ingtruction does not imply that Mrs. Perkins
was contributorily negligent, but explains that the instruction recites that fact that Mrs. Perkins had an
uncontrollable urge to push which caused her to move up the table. We agree.

127. dury ingtruction D-5 reads (emphasis added):

You are indructed that if you believe that Dr. Ronnye Purvis was located in the proper medica
position to assst Mrs. Perkins with delivery of her child and that he had his hands in a proper position
to assist with her delivery and that suddenly and unexpectedly Mrs. Perkins moved her body upwards
and backwards towards the head of the ddlivery table and awvay from where Dr. Purvis was located
and that after moving away from Dr. Purvis, Mrs. Perkins spontaneoudy ddivered her baby with such
substantia force that it departed her womb and was propelled through the air and struck Dr. Purvisin
the chest and theresfter fell to the floor before Dr. Purvis had any opportunity to re-position his hands
to the baby and if you further believe that there was neither time nor space for Dr. Purvis, in the
exercise of reasonable medical care and skill to catch and secure the baby, then you would be
judtified in determining thet this incident occurred without any negligence on Dr. Purvis part.

928. Thisissue is without merit.
C. PEREMPTORY INSTRUCTION

1129. Perkins maintains that the tria judge should have given the infant's peremptory ingtruction, P-1(a).
Peremptory ingtructions require the same standard of review asa JNOV. As Stated herein above we
disagree with Perkinss contentions. Thisissue is without merit.

V. BECAUSE OF THE ACTIONS OF THE ATTORNEY FOR THE DOCTOR, A NEW TRIAL
SHOULD BE GRANTED.

A.BY WILLFULLY VIOLATING THE IN LIMINE ORDER OF THE COURT REGARDING



THE REPUTATION OF THE DOCTOR

1130. Perkins argues that the trid judge sustained amotion in limine requesting the court to order that the
doctor and his attorneys refrain from mentioning anything &t trial concerning the reputation of the doctor.
Perkins clams that Walter Eppes, attorney for Dr. Purvis, brought out the reputation of the doctor in closing
argumentsin violation of the court's order, congtituting reversible error. Mr. Eppes stated:

| am persuaded that he is an extremely taented person that we need to be proud we have him in our
community. | don't think there is much doubt that you are looking at one of the redly fine obstetricians
in Missssppi.

1131. Contrary to Perkinss claim, the record reved s that the lower court ruled this subject was not proper
for amotionin limine and the trid judge stated he would dedl with theissue "asit comesupintrid.” Asthe
defense correctly points out, Perkins did not object at triad and therefore cannot raise the issue on appedl.
Failure to raise a contemporaneous objection constitutes awaiver of the issue on gpped. Gatlin, 724 So.
2d at 359. Thisissueis procedurally barred.

B.BY IMPROPER ARGUMENT REGARDING AN HONEST ERROR IN JUDGMENT.

1132. Perkins dso dleges that the doctor's attorneys argued throughout the trial that the doctor should not be
liable for amere honest error in judgment. Perkins maintains that this argument should not have been
alowed, congtituting reversible error. Perkins has failed to point out where this phrase occurs in the record,
and we are ds0 unable to find an instance. Furthermore, Perkins did not make any objection to any
argument during thetrid. Failure to raise a contemporaneous objection congtitutes awaiver of the issue on
apped. 1d. Therefore, the argument is without merit.

C.BY APPEALING TO THE PASSION AND PREJUDICE OF THE JURY.

1133. Perkins aleges that counsd for the doctor argued that Perkins hired lawyers from Jackson and the
jury should not find againgt aloca doctor. Perkins maintains this gppedled to the passion and prejudice of
the jury such arguments had been previoudy criticized. Again the defense points out that Perkins did not
make a contemporaneous objection &t tria, thus prohibiting it to be raised on apped.

1134. We reiterate that it isincumbent on counsdl to object contemporaneoudy when objectionable
satements are given during the tria so the trid judge can correct any error with proper ingructions to the
jury. Shelton v. State, 445 So. 2d 844, 846 (Miss. 1984). Failure to raise a contemporaneous objection
congtitutes awaiver of the issue on gpped. Gatlin, 724 So. 2d at 359. Thisissueis dso proceduraly
barred.

VI.A NEW TRIAL SHOULD BE GRANTED BECAUSE THE JURY'SQUESTION WAS
NEVER RESPONDED TO BY THE COURT.

1135. Perkins maintains that a new trid should be granted because the jury asked a question which went
unanswered. Perkins argues that the jury was confused and the case should be reversed for another tria
because the confusion was never cleared up. They rely on Arledge v. McFatter, 605 So. 2d 781 (Miss.
1992), wherethetrid court did not provide atimely response to ajury question and the jury reached a
verdict. On review the Supreme Court of Mississppi held that the trid judge should have re-ingructed the
jury after the question or immediately informed the jury that a response was forthcoming, because the court



cannot presume that the confusion has been resolved. 1d. a 783-84. The supreme court also stated that the
trid court should have gotten "assurances on the record that the confusion was correctly resolved.” Id.

1136. The defense, however, argues that the jury never reduced the question to writing as required.
Furthermore, the defense points out that the jury told the bailiff to "forget it" five minutes later and shortly
thereafter returned a verdict. The defense maintains that the Arledge case can be distinguished from the
case a bar because the jury in the Arledge case submitted a written request and waited forty-five minutes
for aresponse whereas in the case at bar the jury did not submit awritten request and immediately
thereafter stated "forget it."

1137. After the jury returned a verdict and was released it was brought to the court's attention that the jury
had asked a question during ddliberations. The record states:

Mr. Snow: Judge, could we put on the record the question the jury asked?

Court: | didn't know they asked a question.

Mr. Snow: | didn't either until my co-counsd told me. | think he asked the bailiff a question.
Court: | am not aware of any question being asked.

Mr. Carter: It wasn't submitted in writing, Y our Honor. | don't think it is proper to put it on the
record.

Court: | don't know what you are speaking about. What?
Mr. Snow: Did the jury asked [sic] aquestion, Sir?

Bailiff: They told me- they told me that they had a question, and | told them they would have to put it
on apiece of question [sic] and send it to the judge.

Mr. Snow: Could you tdll the judge what the question was?
Bailiff: Verbatim | probably couldnt.
Mr. Snow: Just do the best you can, Sir.

Bailiff: All right. They asked- they said we have got a question and said we don't think he's guilty of
being negligent, but we think that he might ought to have something. And | told them they would have
to write that on a piece of paper and give it to the judge.

Court: Did they ever do that, Kenneth? They ever reduce anything to writing?
Bailiff: In aout five minutes they knocked on the door and told me just forget it.
Court: How long after that wasit that they let you know they had reached a verdict?
Bailiff: About 15 minutes.

Court: About 15 minutes after that?



Bailiff: Yes gr.

Court: Okay. Thank you. Anything else?
Mr. Snow: No, sir, thank you.

Court: All right. We will stand adjourned.

1138. The bailiff acting on behaf of the court responded appropriately. Thisisanonissue. The jury did not
present a question for the judge to respond to. Rule 3.10 of the Uniform Circuit and County Court Rules
states:

If thejury, after they retire for deiberation, desires to be informed of any point of law, the court shal
indruct the jury to reduce its question to writing and the court in its discretion, after affording the
parties an opportunity to sete their objections or assent, may grant additiona written ingtructionsin
response to the jury's request.

The judge acted gppropriately, and there is no issue of whether the jury's confusion, if any, was resolved. A
trid judge will not be found in error on amatter not presented to him for decison. Jones v. State, 606 So.
2d 1051, 1058 (Miss. 1992). Thisissue iswithout merit.

CONCLUSION

1139. The record before this court presents atragic and heart wrenching case, not only for the mother and
child but aso for the doctor. The case was tried hard by able counsd on both sides and with an
experienced and learned circuit judge, the Honorable Larry Roberts, presding. Setting sympathy aside,
which al would naturdly labor, we are condrained to affirm the verdict of the jury.

140. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, CJ., SOUTHWICK, P.J., IRVING, AND MOORE, JJ., CONCUR.
BRIDGES, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY KING,
P.J.,AND PAYNE, J. LEE, J., NOT PARTICIPATING.

BRIDGES, J,, DISSENTING:

141, With respect to my colleagues in the mgority, | must write separately to express my concern with
severd issuesraised on gpped. Specificdly, | fed jury ingruction D-5 was given in error in that an
incomplete legal standard was presented to the jury for congderation. In addition, | believe that the trid
judge should have granted the motion for aJNOV regarding Dr. Purvis. Accordingly, | dissent.

1142. dJury ingruction D-5, cited in full in the mgority opinion, proposes alist of conditions concerning the
Stuation surrounding the delivery of the child for each juror to consder in light of the accompanying
sandard of care. However, the ingtruction is predicated on an incomplete legal standard that, when coupled
with the conditions precedent, eases the standard presented to the jury thus giving the defense an unfair
advantage in the deliberation process. The troublesome language is emphasized by the mgority, which tdlls
the jury that "if you further believe that there was neither time nor space for Dr. Purvis, in the exercise of
reasonable medical care and skill to catch and secure the baby, then you would be justified in



determining that this incident occurred without any negligence on Dr. Purvis part.” (emphasis added). The
standard of care regarding medicad malpractice was outlined in Palmer v. Biloxi Regional Medical
Center, Inc.:

[E]ach physician has a duty to use his or her knowledge and therewith treat through maximum
reasonable medica recovery, each patient, with such reasonable diligence, skill, competence, and
prudence as are practiced by minimally competent physiciansin the same specidty or genera field of
practice throughout the United States, who have available to them the same generd fecilities, services,
equipment and options.

Palmer v. Biloxi Reg'l Medical Ctr., Inc., 564 So. 2d 1346, 1354 (Miss. 1990).

143. Under Mississippi law, appellate courts do not review jury ingtructions in isolation, but rather asa
whole to determineif the jury was properly ingructed. Day v. Morrison, 657 So. 2d 808, 814 (Miss.
1995). Where one or more instructions may have been awkwardly worded, we should not reverse if other
indructions clear up the confusing points. Day, 657 So. 2d at 814. Of course, where two or more
indructions are in substantive conflict with each other, we may reverse. Id. at 814. | believe that the
language in the disputed ingtruction offers a substantively different sandard than the one outlined in
indruction C-11, which reads. "Medicad negligence on the part of aphysician practicing in thefile [Sc] of
obstetrics such as Dr. Purvisis the failure of the physician to possess and exercise that degree of care,
diligence and ill asis ordinarily possessed and exercised by other minimally competent and reasonably
diligent, skillful, careful and prudent obgtetricians practicing throughout the United States.”

144. Mere definition of the standard of care does not direct the jury to do anything. McCarty v. Kellum,
667 So. 2d 1277, 1288 (Miss. 1995) (citing T. K. Sanley, Inc. v. Cason, 614 So. 2d 942, 952 (Miss.
1992)). Clearly the language in ingtruction D-5 is more relaxed than the phrasing in C-11. Thus, when the
dandard is restated in aless stringent manner attached to alaundry list of hypothetica clauses, thejury isleft
to ponder which version of the standard should be applied.

145. In addition, | fed as though the motion for judgment not withstanding the verdict should have been
granted againg Dr. Purvis. The sandard of review for denid of ajudgment notwithstanding the verdict and
directed verdict are identical. American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1390 (Miss.
1995). Under this standard, the Court uses the following andysis:

[The evidence is consdered] in the light most favorable to the appellee, giving that party the benefit of
al favorable inference that may be reasonably drawn from the evidence. If the facts so considered
point so overwhemingly in favor of the gopellant that reasonable men could not have arrived a a
contrary verdict, [then the Court is] required to reverse and render. On the other hand if thereis
subgtantial evidence in support of the verdict, that is, evidence of such qudity and weight that
reasonable and fair minded jurorsin the exercise of impartia judgment might have reached different
conclusions, afirmanceis required.

American Fire Protection, Inc., 653 So. 2d at 1390. Considering the motion in the light most favorable to
the party opposing the mation, | believe the evidence unquestionably reveds Dr. Purviss negligence in the
ddlivery of the Perkins child.

146. In order to recover under a negligence theory in amedical mapractice action, aplaintiff must prove by



a preponderance of the evidence that the defendant owed him alegd duty, that the legal duty was breached
by the defendant by failing to conform to the required standard of care, that the defendant's breach
proximately caused an injury to the plaintiff, and that the plaintiff suffered damages asaresult. Lathamv.
Hayes, 495 So. 2d 453, 457 (Miss. 1986). It is undisputed that Dr. Purvis had a duty to Mrs. Perkins and
her child. It isaso clear that the child suffered an injury related to the trestment given by Dr. Purvis and
incurred enormous damages as aresult of that encounter. The only question is whether or not Dr. Purvis
breached the standard of care cited in Palmer. | think he did.

147. Thetrid court found that the infant was not negligent as amatter of law and further found thet the
mother's negligence, if any, could not be imputed to the child. Testimony was presented &t trid by Dr.
Purvis that he was the only one in control of the ddlivery at dl times. He dso admitted during cross-
examination that so long as the agpplicable standard of care is adhered to, babies are not normally dropped
in the course of a ddivery. Thisis tantamount to an admission of breaching the sandard of care. Aninjury
of this nature does not occur but for someone's negligence. If the infant, mother and nurses cannot be
negligent, the doctor must be responsible for the tragic consequences of a ddivery under his exclusive
control. Having met al four elementsin atraditiona negligence case based upon the admission of the
defendant doctor, it is hard for me to believe that reasonable jurors could disagree that fault rests with the
doctor in absolute control of the delivery. Based upon this reasoning, | would reverse decision of thetrid
court only asit reatesto Dr. Purvis by granting a JNOV and holding atria for damages.

KING, P.J., AND PAYNE, J., JOIN THIS SEPARATE OPINION.



