IN THE COURT OF APPEALS
OF THE

STATE OF MISSI SSIPPI
NO. 1999-CA-00098-COA

VINCENT GARRIGA APPELLANT
V.

LISA GARRIGA APPELLEE
DATE OF JUDGMENT: 12/18/1998

TRIAL JUDGE: HON. GLENN BARLOW

COURT FROM WHICH APPEALED: JACKSON COUNTY CHANCERY COURT
ATTORNEY FOR APPELLANT: DAVID P. OLIVER

ATTORNEY FOR APPELLEE: WAYNE L. HENGEN
NATURE OF THE CASE: CIVIL - DOMESTIC RELATIONS
TRIAL COURT DISPOSITION: DIVORCE AWARDED TO LISA GARRIGA ON

GROUNDS OF HABITUAL CRUELTY. LISA AWARDED
A 10% MANAGEMENT FEE. VINCENT ORDERED TO
PAY ATTORNEYS FEES.

DISPOSITION: AFFIRMED IN PART AND REVERSED IN PART-5/30/00
MOTION FOR REHEARING FILED: 6/22/2000; denied 11/7/2000

CERTIORARI FILED:

MANDATE ISSUED: 11/28/2000

EN BANC:
KING, P.J., FOR THE COURT:

1. Thisisan gpped from ajudgment of divorce entered in the Chancery Court of Jackson County
dissolving the marriage of Vincent Garrigaand Lisa Garriga. Vincent Garriga has gppealed on the following
issues, as taken verbatim from his brief: 1.) The court erred in affirming the master's report for the sdle of a
certain parce of red property described in the master's report and divesting Vincent Garriga, the appellant
herein, of histitle;; 2.) The court erred in granting a divorce to Lisa Garriga, the appellee herein, in that she
failed to prove by a preponderance of the evidence the grounds of habitud cruel and inhuman trestment.,;
3.) The court erred in not granting Vincent Garriga, the gppellant, a divorce on the grounds of habitua crud
and inhuman treetment and by not awarding dimony to him.; 4.) The Court erred in granting a ten per cent
management fee to Lisa Garriga, the appellee and by ordering the gppellant to pay attorneys fees and
costs,; and 5.) The court erred in ordering Vincent Garriga, the appellant, to pay Moore and Powell, a
CPA firm, feesin the amount of $4,993.90.

2. Finding error we reversein part and affirm in part.



FACTS

113. On June 2, 1997, Mrs. Garrigafiled for divorce on the grounds of adultery and crud, habitua and
inhuman trestment, or dternatively irreconcilable differences. Mr. Garriga countersued citing as grounds for
divorce desartion, and habitud, crud and inhuman treatment, or dternatively, irreconcilable differences.

4. The Garrigas owned severd parcels of renta property in the Biloxi, Mississppi area. When the divorce
action wasfiled, they were experiencing financia difficulties and severd of the renta properties were close
to foreclosure. As a part of the divorce proceedings, Mrs. Garrigafiled a motion for temporary relief, which
asked the court to alow the rental property located at 145 Hopkins Blvd. in Biloxi, Mississppi to be sold
and the proceeds applied to marital obligations. Mrs. Garriga also asked that Mr. Garriga be compelled to
sign income tax refund checks, and that the tax refunds be applied to their outstanding red estate debt to
prevent foreclosure. The Garrigas agreed to the gppointment of a specid master to hear this motion. The
Magter granted Mrs.Garrigals motion. Mr. Garriga appedled that decision to the Jackson County Chancery
Court which affirmed the Master's decision, but directed that proceeds be deposited with the chancery
court and disbursed only upon court order.

5. In April 1995, Mr. Garrigawas hospitdized for three weeks for mentd iliness. Upon release, he resided
briefly with his parents prior to returning to the marital home. The Garrigas separated in August 1996. Since
this separation, Mr. Garriga has lived with his parents. Mr. Garriga believed that his menta status was such
that he was unable to care for himsdf or handle any business related matters. As aresult of his menta
illness, Mr. Garrigafiled for socia security disability benefits. Mr. Garriga was found to be mentaly
disabled and awarded socia security disability benefits.

6. Because of Mr. Garriga's aleged mentd disability, a petition to appoint his parents as his conservators
wasfiled. A hearing on this petition was scheduled for January 12, 1998.

117. The chancery court, aware of the pending conservatorship hearing, set the sde of the Hopkins Blvd.
property for three days after the conservatorship hearing. Mr. Garriga requested that the court reconsider
the ordered sde of the Hopkins Blvd. property. The court denied this motion on February 10, 1998, and
thel45 Hopkins Blvd. property was sold on February 27, 1998. Prior to the sde, Mr. Garriga voluntarily
withdrew the requested appointment of conservators.

8. After trid in August 1998, the chancellor granted Mrs. Garriga a divorce on the grounds of habitud,
crud and inhuman treatment, along with custody of the minor child. The chancellor provided vistation for
Mr. Garriga and ordered the distribution of the persona property as agreed to by Mr. and Mrs. Garriga.
The chancdllor o ordered the sale of dl red property jointly owned by Mr. and Mrs. Garrigawith
proceeds from the sales to be divided equally between the Garrigas. Motions to amend the judgment of
divorce and for reconsderation werefiled. A find judgment was entered in December 1998 which
overruled dl motions. It isfrom thisfind judgment that Mr. Garriga gppedls.

ANALYS SAND DISCUSSION OF THE LAW
l.

The Court erred in affirming the Master's Report for the sale of a certain parcel of real property



described in the Master's Report and divesting Vincent Garriga, the appellant herein, of histitle
thereto.

19. Mr. Garriga argues that a court ordered sale of the real property was error when the purpose of the sdle
did not relate to alimony, maintenance or child support. At the time of the sde, the parties marita rights and
interestsin the property were yet to be determined. Mr. Garriga asserts error by the court in ordering asde
prior to determining those rights and interests and thereby possibly affecting the chancdlor's ultimate
decison with regard to property distribution and dimony.

120. Mr. Garriga aso argues that when the sales contract was entered into on August 21, 1997, he lacked
the capacity to contract. He argues that the court erred by not conducting an independent investigation as to
his menta date a the time the contract was signed. Mr. Garriga argues that this amounted to manifest error
on the part of the chancdllor.

{11. This divorce was an ongoing process. Mr. and Mrs. Garrigals marital estate contained a number of
renta properties. Those rental properties, facing possible foreclosure, required preservation. Unless these
properties were protected, neither party would have an interest in them. The chancery court had the
inherent authority to take appropriate steps to preclude waste of the maritd estate pending afinal resolution
of the marita relation and rights of the Garrigas. Baker v. Weedon, 262 So. 2d 641, 644 (Miss. 1972).
The court did not act beyond its inherent authority in ordering the sde of 145 Hopkins Blvd. to protect the
bulk of the marital estate.

112. Asapart of thisissue, Mr. Garriga alleges that he lacked the mental capacity to contract for the sde
of red property, and the chancellor therefore erred in ordering asdle. This Court finds no merit in this
adlegation. The sdle was not ordered pursuant to the contract, but based upon the urgent and necessitous
circumstance established by Mrs. Garriga. As noted, the chancellor possessed appropriate equity power to
preserve and protect the marital assets. 1d. Out of an abundance of caution the chancellor dated the sde for
three days after the scheduled conservatorship hearing. The petition to gppoint conservators was voluntarily
dismissed prior to the sale. Thisaction is reviewed on the familiar abuse of discretion sandard. Denson v.
George, 642 So. 2d 909, 913 (Miss. 1994). Having reviewed the information then before the chancellor,
this Court cannot say that he abused his discretion.

9113. The Court finds no merit in thisissue.
.

Thecourt erred in granting adivorceto Lisa Garriga, the appellee herein, in that shefailed to
prove by a preponderance of the evidence the grounds of habitual cruel and inhuman treatment.

114. Mr. Garriga dleges an insufficiency of evidence to prove Mrs. Garriga's case. He states that the
alegations of arguments and harassment, staying out a night and leaving Mrs. Garrigain aparking lot do
not amount to crud, habitua and inhuman treatment. To justify a divorce on the grounds of habitua cruel
and inhuman trestment, the conduct must endanger life, limb, hedth or create a reasonable gpprehension of
danger which renders the relationship unsafe for the party seeking relief, or be so unnatural and infamous as
to make the marriage revalting to the non-offending spouse and render it impossible for that spouse to



discharge the duties of marriage, destroying the basis for its continuance. Rakestraw v. Rakestraw, 717
S0.2d 1284, 1287( 1 8)(Miss. Ct. App. 1998). The chancellor did not itemize his fact finding on thisissue.
While suchis preferable, it is not fatdl.

115. "Generdly, when there are no specific findings of fact, this Court often assumes that the chancedllor
resolved fact issuesin favor of the gppelee” Sarver v. Sarver, 687 So. 2d 749, 757 (Miss. 1997). The
Court will assume that the "chancellor made determinations of fact sufficient to support its judgment . . . and
the Court will look to the evidence and see what Sate of facts, if any, will justify the decree” 1d. Only a
showing of a preponderance of the evidence is necessary to receive a divorce on the grounds of habitud,
crud and inhuman treatment. Smith v. Smith, 614 So. 2d 394, 396 (Miss. 1993). The chancellor, after
hearing the evidence presented in open court, determined that Mrs. Garriga had met her burden of proof. In
looking at the record for sufficient evidence to support the chancellor, we note testimony as follows.

116. Mrs. Garriga presented evidence of her husband's adulterous relationship, violent rampages, and
drunken stupors. Mrs. Garriga expressed a fear that Mr. Garrigamight harm her. She testified that he drank
alot and aways kept aflask of vodkawith him. He would get drunk and stay out either very late or dl
night. After returning home on those occasons, Mr. Garrigawould force himself on her. Mrs. Garriga
testified that it was necessary to lock hersdlf in the bathroom and deegp on the floor to get away from him.
Mrs. Garriga continued her testimony by telling of an occasion when Mr. Garriga became angry and
abandoned her in the parking lot adjacent to the beach in the predawn hours . Mrs. Garriga had to walk
adonein the dark severd blocks to reach a place of safety. She testified that she feared returning to her own
home and opted instead to spend the night at the home of afriend.

117. Mrs. Garriga d o tedtified that she and her daughter had to either hide evidence of fast food containers
or egt at fast food restaurants without Mr. Garrigals knowledge. He would become enraged if he knew they
had eaten fast food. Mrs. Garriga further testified that she was not alowed to buy her own clothing. Mr.
Garriga bought dl of her clothing for her. On one occasion Mr. Garrigathrew clothing which she hed
purchased into the street. When Mrs. Garriga refused to return the clothing to the place of purchase, Mr.
Garrigalocked her out of their home.

1118. The continuing nature of these acts amounted to a continuing condition which, taken as awhole, made
further cohabitation and the discharge of Mrs. Garrigals marital dutiesimpossible.

119. Mr. Garriga aso suggests that his mental status renders him incapable of habitudl, cruel and inhuman
treatment. We decline to so hold.

920. Thisissue lacks merit.
1.

Thecourt erred in not granting Vincent Garriga, the appellant, a divor ce on the grounds of
habitual crud and inhuman treatment and by not awar ding alimony to him.

121. Mr. Garriga counterclaimed for divorce on the grounds of habitud, cruel and inhuman trestment. Mr.
Garrigafailed to present any evidence in support of his clam. Because Mr. Garriga offered no proof of



habitua, crud and inhuman trestment, the court did not abuse its discretion by denying him adivorce on this
ground. "The chancdlor does not have the authority to 'give a divorce unless the facts and the law warrant
it." Lewisv. Lewis, 602 So.2d 881, 883 (Miss. 1992).

722. Of noteisthe fact that Mr. Garrigadid, however, raise the issue of adultery. Even though Mr. Garriga
did not plead adultery as abasis for divorce, the record suggests that the issue of Mrs. Garriga's adultery
may have been tried by consent. It gppears that the chancellor, in his September 3,1998 findings of fact,
found that Mr. Garriga's charges of adultery were undenied and the adultery uncondoned. However, Mrs.
Garrigas adultery was not the precipitating cause of the separation and subsequent action for divorce. It
was the cruel, habitua and inhumane trestment suffered by Mrs. Garriga. In contragt, the adultery
complained of by Mr. Garriga occurred a considerable time after the separation.

123. There can be but one divorce granted. Where each party has requested a divorce and offers proof
sufficient to establish abasis for divorce, the chancellor must then determine which of the parties will be
granted adivorce. Hyer v. Hyer, 636 So. 2d 381, 384 (Miss. 1994). In the present case, Mrs. Garriga
was thefird to file her divorce. She dleged as abasis for divorce conduct which occurred while the parties
lived together. This conduct ultimately caused the partiessfind separation.

124. Because Mrs. Garriga was the complainant, predicating her request for divorce on grounds which
occurred while the parties lived together, it was not inappropriate, nor an abuse of discretion, for the
chancellor to grant her petition, while denying that of Mr. Garriga. "In a Situation where both parties are at
fault, if adivorceisto be granted, the chancelor must determine which party's conduct was the proximate
cause of the deterioration of the marital relationship and the divorce itsdf.” 1d.

125. Mr. Garriga dso argues an entitlement to permanent periodic aimony aleging his only sources of
incometo be adisability check and aid from his parents. He argues that failure to grant him dimony was
manifest error.

1126. The reasonable needs of the parties are considered in determining whether to award dimony. Each
award is decided on a case by case basis. Gray v. Gray, 562 So.2d 79, 83 (Miss. 1990). The amount, if
any, of the award is within the discretion of the chancdlor. 1d. Even though dimony and equitable
digtribution are different concepts, they should be considered together. When one expands the other must
recede. Ferguson v Ferguson, 639 So. 2d 921, 929(Miss. 1984). "If there are sufficient marital assets
which, when equitably divided . . ., will adequately provide for both parties, no more need be done."
Johnson v. Johnson, 650 So. 2d 1281, 1287 ( Miss. 1994).

127. The amount and type of marita assets must be determined adong with whether those assets have
remained intact or have been wasted by either party. The question of waste of marital assets was raised
with regard to Mrs. Garriga. Evidence was presented which indicated that Mrs. Garriga used marita assets
in furtherance of an extramarita relationship. Any asset used by Mrs. Garriga that was not used for the
generd wdfare of her marita relationship was wasted. Mr. Garriga should not be charged with gifts and
trips financed by Mrs. Garriga to pursue an extramarital romantic relationship. These amounts should be
rembursed to the marital estate or set-off from any distribution received by Mrs. Garriga.

1128. Property distribution as related to divorce actionsis an issue that has often frequented the appeds
courts. Fergurson provided guidelines for the courts to use in determining equitable distribution issues
incident to divorce. Even with these guiddinesin place, each case must till be decided on a case-by-case



basis. The term equitable does not necessarily mean equa but rather the distribution that is most fair to both
parties.

1129. The earning capacity, assats, income and need for financia security of each party should be
consdered in determining the distribution of marital assets. The Garrigas had a very lucrative renta business
which provided them with a substantial income. In-kind distribution of this renta property would continue to
provide an income for both Mr. and Mrs. Garriga after their divorce. "Partition in-kind is preferred where
there is no substantid proof that a sale would better promote the parties interests or that partition is not
possible” Overstreet v. Overstreet, 692 So. 2d 88, 91 (Miss. 1997). "The burden is [on] the person
seeking the sde to show that it is the only feasible method of divison of the land." Overstreet, 692 So. 2d
a 90. Mrs. Garrigarequested in her complaint that the jointly held rental properties be sold and the net
proceeds be equally divided. No proof was offered that a sale was the only feasible method to divide the
property. Absent this proof, the order of the chancery court to sell al property is error. With thisin mind,
the court ordered sale of the real property jointly owned by Mr. and Mrs. Garrigais reversed and
remanded for congderation of distribution in-kind.

1130. Mr. Garrigas clam for periodic dimony can not be assessed until the equitable divison is complete.
The chancellor should then consider the need for periodic dimony once the equitable division is settled.

931. Thisissueis reversed and remanded for further consideration.
V.

Thecourt erred in granting a ten per cent management feeto Lisa Garriga, the appellee and by
ordering the appellant to pay attorney fees and costs.

1132. The court was within its authority to gppoint a property manager until the properties were sold. If not
Mrs. Garriga, then another agency would have been required to perform these same duties. Since Mrs.
Garrigawas dready familiar with the daily operations of the business, the court's decision to alow her to
manage the properties until they were sold is not unreasonable. The ten percent fee associated with this
duty was fair and within industry standards.

1133. Mr. Garriga suggests that attorney fees should only be awarded when a party lacks the ability to pay
his own attorney. He asserts that because Mrs. Garriga has assets from which an attorney could be paid, no
award of attorney fees should have been made to her. In addition to need based attorney fees, a court may
award attorney fees as a punishment for clearly dilatory actions. Rule M.R.C.P.11(b), Miss. Code Ann.
§11-55-5 (Supp. 1999) The gpparent purpose of the chancdlor's award of attorney fees was to punish

Mr. Garrigas dilatory actionsin ddaying the trid. While thisis permissible, awards of attorney fees must be
both fair and reasonable. Monroe v. Monroe, 745 So. 2d 249,253 (18) (Miss. 1999). They should
compensate only for the actud services and time involved, which may not otherwise be recouped or used.
Id.

1134. Neither our review of the chancellor's award nor the request for attorney fees satisfy the Court that
Mrs. Garriga was awarded attorney fees for the time and service not otherwise subject to later recoupment
or use a trid. To the extent that the fees awarded were for time and service used in the trid of August



1998, this award is an abuse of discretion by the chancellor. For these reasons, we reverse and remand for
further condderation the award of attorney fees.

V.

Thecourt erred in ordering Vincent Garriga, the appellant, to pay Moore and Powel, a CPA firm,
in the amount of $4, 993.90.

1135. In adomestic case, the court will not reverse a chancellor's findings unlessit is shown that the ruling
was manifestly wrong, clearly erroneous, or that the chancellor applied an erroneous lega standard.
Johnson v. Johnson, 650 So. 2d 1281, 1285, (Miss. 1994). The supreme court has held that the payment
of attorney fees and court cost are within the sound discretion of the chancellor. Martin v. Martin, 566 So.
2d 704, 707 (Miss. 1990). Likewise, accounting fees are held to the same standard. Aslong asthe fees are
reasonable in nature, then the chancellor may use his discretion in assgning payment. Brooks v. Brooks,
652 So. 2d 1113, 1119-20 (Miss. 1995).

1136. This assgnment of error iswithout merit.

137. THE JUDGMENT OF THE JACKSON COUNTY CHANCERY COURT ISAFFIRMED
IN PART AND REVERSED IN PART AND REMANDED FOR PROCEEDINGS
CONSISTENT WITH THISOPINION. COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLEE.

BRIDGES, IRVING, LEE, MOORE, AND PAYNE, JJ., CONCUR. McMILLIN, C.J,,
AND SOUTHWICK, P.J., CONCUR IN RESULT ONLY. THOMAS, J., NOT
PARTICIPATING.



