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EN BANC
IRVING, J,, FOR THE COURT:

1. Ronnie Davis appeds aMarch 8, 1999 find judgment of the George County Chancery Court finding
him in contempt and awarding Rebekah Davis, hisformer wife, ajudgment againg him in the amount of
$10,353 for failure to comply with various provisons of their divorce decree. In his apped Ronnie asserts
that the trid court erred in finding him in contempt and granting ajudgment againg him for unpaid medicad
insurance premiums, nonpayment of an orthodontic bill, nonpayment of spring and fall clothing alotments,
and an award of attorney's fees.

2. Before addressing the merits of the apped, we find it appropriate to address some procedura matters.
The notice of gpped filed in this cause seeks areview of ajudgment entered by the tria court on October
14, 1998. On October 24, 1998, Rebekah filed amotion for anew trial or in the dternative to reconsider.
On November 12, 1998, before the court had ruled on Rebekah's pogt-trid motion, Ronnie filed anotice
of gpped. On February 25, 1999, thetria court ruled on Rebekah's post-trial motion and afinal decreein
that regard was entered by the chancellor on March 8, 1999. Neither the ruling handed down on February
25 nor the decree entered on March 8, 1999, are included in the record which was filed with the clerk’s
office on April 19, 1999.



13. On April 7, 1999, Ronnie filed with the clerk of the Mississppi Supreme Court amotion for authority to
include supplementd notice of apped, supplemental designation of record, and supplement certificate of
compliance. The April 7 filing did not include a mation for supplementation of the record with respect to the
February 25 ruling or the March 8 decree which is the subject of this gppea. On May 25, 1999, Justice
Smith of the Missssppi Supreme Court denied, without prejudice, Ronnie's motion to supplement because
Ronnie failed to attach certified copies of the supplementa documents. Ronnie never re-filed the motion,
and thereis no evidence in the record that the supplementation was ever dlowed by the Missssppi
Supreme Court.

4. While it might appear a firgt blush that Ronnie's failure to obtain authority to supplement isfata to his
apped, wefind that it is not. Rule 4(d) of the Rules of Appellate Procedure provides that a notice of apped
filed after announcement or entry of the judgment but before dispostion of amotion for anew trid is
ineffective to apped from the judgment or order, or part thereof, specified in the notice of apped, until the
entry of the order disposing of the last outstanding post-trid motion described in the rule. Therefore, when
Ronniefiled his notice of gpped prior to the court's digposition of Rebekah motion for new trid, the notice's
effectiveness was postponed but not canceled, and it became effective again without further action on
Ronnie's part when on March 8, 1999, the chancellor entered judgment on the last outstanding post-tria
moation mentioned in Rule 4. Thus, we find that it was not necessary for Ronnie to file a supplementa notice
of apped, and if it was not necessary to file such anatice, it would logicaly follow that Justice Smith's
denid of Ronnie's motion to supplement should not preclude appellate consideration of Ronnie's apped
which was initiated prior to the trid court's find order addressing the matter which forms the basis of the

appedl.

5. We turn now to the issues raised by Ronnie in this agppeal. Our review of the issues, as discussed below,
leads us to the conclusion that the chancdllor erred in ordering Ronnie to reimburse Rebekah for medica
insurance premiums, and we reverse and render on thisissue. The chancdllor's finding that Ronniewasin
contempt for nonpayment of clothing alowances and the entry of judgment againg him for the amount of the
delinquency are affirmed. The judgment for the amount of the orthodontic hill is affirmed in part and
reversed and rendered in part. The award of attorney's feesis affirmed.

ANALYSISOF THE ISSUES PRESENTED
Standard of Review

6. A citation for contempt is determined upon the facts of each case and isamatter for the trier of fact.
Milamv. Milam, 509 So. 2d 864, 866 (Miss. 1987). A citation for contempt is proper when "the
contemner has willfully and ddliberately ignored the order of the court.” Bredemeier v. Jackson, 689 So.
2d 770, 777 (Miss. 1997). Contempt matters are committed to the substantial discretion of the tria court,
and we will not reverse where the chancellor's findings are supported by substantia credible evidence.
Caldwell v. Caldwell, 579 So. 2d 543, 545 (Miss. 1991).

1. Medical insurance premiums

7. Rebekah Davis filed her complaint for contempt adleging that Ronnie refused to provide medica
insurance and that his refusal caused her to acquire insurance coverage for their minor child. At trid,
Rebekah testified that the medical insurance premiums totaled $108 per month and that she should be
reimbursed for payments from the date of the divorce to the date of the trid. During the rlevant time



period, Rebekah had afamily coverage medical insurance plan which aso covered a child from another
relaionship.

118. Rebekah Davis admitted she received an insurance card for at least one year after the divorce;
however, she stated she had not received any additional cards. Although no additional cards were given to
Rebekah, it is undisputed that Ronnie continued to maintain insurance on the child after the first year, first
through his employment and later though Cathy Daviss (Cathy), his current wife, employment. Ronnie and
Rebekah had many conversations about their child's medical costs, but Ronnie never represented to
Rebekah that he did not have the required insurance, and Rebekah could not say definitely that she ever
asked Ronnieif he had insurance in place. Both Ronnie and Cathy testified that the minor child had been
covered since 1988 by medical insurance obtained through Cathy's job. Prior to that the insurance was
maintained through Ronnie's employment. Cathy's insurance policy had been continuoudy maintained
without any interruption of coverage.

119. The chancdlor found Ronnie in contempt for not providing insurance for the parties minor child. The
chancellor stated that Ronnie had a duty to pay the insurance premiums and furnish the insurance as agreed
upon and as required by the divorce decree. As stated, it is undisputed that Ronnie provided medica
insurance coverage during the questioned period. He was not specifically required by the terms of the
divorce decree to provide Rebekah with evidence of that insurance by way of an insurance card dthough
that would have been the appropriate thing to do. The separation agreement approved by the chancellor in
the parties 1986 divorce had thisto say about medica insurance:

It is agreed by and between the Parties that the Petitioner, Ronnie Davis, shal pay for and maintain a
medica insurance policy for and on behdf of the minor child of the Parties, and further that the
Petitioner, Ronnie Davis, shdl be responsible for al medical, denta, hospita, optica and prescription
drug billsincurred by the minor child of the Parties.

1110. With respect to Ronni€'s obligation to reimburse Rebekah for the insurance premiums, the chancelor
found that Rebekah never requested that Ronnie provide her with the name of the insurance company,
policy number or clam form with respect to any insurance that Ronnie carried for the minor child. The
chancdlor further found:

Asto the insurance premiums, the Court is of the opinion that it was the duty of Mr. Davisto pay the
insurance premiums and furnish the insurance and evidence of same as he agreed and as the Order
required and initialy found in the prior rulings. The evidence has shown that Mr. Davis had insurance
and that no card was sent to Ms. Bailey. That Mr. Davis and Mrs. Bailey) had discussions more
than once that would warrant him taking the effort to send evidence of the insurance to her.
True, thereis no dispute that he had insurance in effect, but it was his duty under the order to
forward same in order that Ms. Bailey could claim the benefits of that coverage. The Court is
not blind to the fact that the premiums were not sent [to Mr. Davis by Mrs. Bailey] and documented.
(emphasis added).

T11. As daed, Ronnie should have voluntarily given Rebekah an insurance card as evidence of insurance.,
However, he was only ordered to maintain medica insurance. That he did. However, the chancellor
gpparently concluded that Ronni€'s failure to tender the insurance card was tantamount to afalure to
comply with the terms and conditions of the divorce decree which contained no explicit requirement that he
do s0. Rebekah was on naotice, just as Ronnie was, that he was required to carry medical insurance on their



minor child, yet she never asked him if he had coverage in place or requested the name of the insurance
company or policy number. While the chancellor did not explicitly find that Ronni€'s fallure to give Rebekah
an insurance card resulted in Rebekah having to acquire the insurance herself, as contended by Rebekah,
hisfinding has that effect. The record, however, does not support such aresult. Rebekah had afamily plan
which covered her and both of her children, including the child for whom Ronnie was not responsible.
Though she testified that when she obtained the family policy, her other child would have been digible for
Medicaid, she dso testified that the other child's father was not paying any support and she elected to
procure the policy. Also, there is no evidence that she would have had insurance for hersdf in the absence
of procurement of the family plan. Further, the evidence is that the premium under the family plan was the
same for two children as it was for one child.

112. Although Ronnie mentions he had insurance in place concurrent with the insurance carried by
Rebekah, as found by the chancdllor, his argument is not that he had insurance in place as required by the
divorce decree; therefore, he should not have to remburse Rebekah for the premiums she paid for
insurance during the same period. Rather, his argument is that he should not be liable because she never
tendered the premium billsto him. He relieson Milam v. Milam, 509 So. 2d 864 (Miss. 1987) to
undergird his argument. The divorce decree did not direct Rebekah to acquire medical insurance and
Ronnie to pay the premiums for the insurance acquired. As stated, it required him to maintain insurance
which he did. The chancdlor did not base his holding on the respective competing equities of the Stuation in
light of the fact that Ronnie never gave Rebekah amedica insurance card after the first year or two. Rather,
he interpreted the divorce decree as requiring Ronnie to give Rebekah an insurance card. One cannot be
held in contempt of court for something he has not been specificadly, clearly and unambiguoudy ordered to
do or not do. Switzer v. Switzer, 460 So. 2d 843, 845 (Miss. 1984). Nor can it legitimately be argued
that the equities are on Rebekah's sde. She never asked Ronnie if he had insurance nor did she ask for an
insurance card, for the name of the insurance company or for a policy number, and she never sent any
insurance billsto him for payment.

113. Notwithstanding the fact that Ronnie does not argue compliance with the decree as abasis for reversa
of the judgment finding him in contempt, we fed congtrained to notice as plain error this gpplication of an
erroneous legd standard. Therefore, we find that the chancelor's finding that Ronnie was in contempt of
court for not maintaining medical insurance and ordering him to reimburse Rebekah for $3,888 in medica
insurance premiums paid by her for the family policy covering the parties child, herself and the other child, is
clearly erroneous and is reversed and rendered.

2. Orthodontic expenditures

114. Ronnie dso argues that the trid court erred in finding him in contempt for non-payment of an
orthodontics hill in the sum of $4,500. We do not read the chancellor's ruling as Ronnie does. The record
reveds the chancellor found that judgment should be rendered againgt Ronnie for the orthodontic bill, but
"Ronnie would likewise not be in contempt of court on this count in that the bill was not forwarded to him
with exactitude in order for him to pay."

1115. We now turn to the propriety of the award of judgment for the orthodontic bill. Ronnie argues that
Rebekah did not give him ether notice or a copy of the orthodontic care expenditures and because of that
fact Milamv. Milam, 509 So. 2d 864 (Miss. 1987) precludes recovery againgt him. In his February 1999
ruling, which was incorporated into the March 1999 decree, the chancedllor held that neither Milam nor the



datute of limitations applies to the orthodontic bill "in that it escapes time and would not fal within the same
category asthe bills or the premiums." On the other hand, Ronnie contends that orthodontic care clearly
fdlswithin the term of "medica expenses’ and that he must be given natification of such medica expenses
and acopy of the bill pursuant to the parameters set forth in Milam. Rebekah testified that the orthodontic
service was not merely cosmetic. Ronnie presented no evidence to the contrary. Therefore, we agree with
Ronni€'s contention that the bill for orthodontic care in this case, based on the facts presented, clearly isa
medical expense. See Smith v. Smith, 405 So. 2d 896, 898 (Miss. 1981) in which the Mississippi
Supreme Court held that "it is a question of fact asto whether or not the orthodontic trestment of the child is
reasonably necessary, and, if so, such trestment comes within the term "medical expenses.”

716. Milamis smilar to the case a bar. In Milam, Mrs. Milam prayed for reimbursement of medica
expenses. Mr. Milam was obligated by the prior decree to provide medica care for the children. The
Mississppi Supreme Court noted that Mrs. Milam did not consult Mr. Milam before medica care was
obtained nor did Mrs. Milam ever submit the bills for payment; consequently, the court reversed and
rendered the chancellor's award of medical expenses because Mr. Milam was not provided notice or a
copy of the bills. Ronnie argues that Milam required Rebekah to consult him before the medica care was
obtained and submit the bill to him for payment. The record reflects that Rebekah did not consult her
hushband before consulting the orthodontist nor did she submit the bill for payment. At trid, Rebekah
testified that she consulted the orthodontist in the summer of 1996. Rebekah admitted that she did not
confer with her husband prior to the summer of 1996, however, Rebekah testified that she did discuss the
minor child's need for braces with Ronnie later during the year. The actua service for the braces was not
rendered until thefal of 1996, and Ronnie admitted that he discussed the issue of braces prior to the minor
child getting braces. Based on these facts, we find that Ronnie had ample notice of the orthodontic
expenses though no bill was ever presented to him.

1117. Although we have found that the orthodontic expenses incurred by Rebekah for the parties minor child
aremedicd expenses within the meaning of Milam, we want to make clear that this holding is fact specific.
We aso want to make clear that we do not read Milam as prohibiting, in every instance, recovery of al
medical expenses not timdy presented to the party who has the responsibility for paying them or that notice
must be given, prior to incurring the expense on behaf of the minor, to the party responsible on the divorce
decree for paying the bill. We note in Milam that neither notice of any sort nor a copy of the bill was ever
presented to Mr. Milam. Therefore, the question was whether Mr. Milam should be obligated to pay under
that set of circumstances. We further note that during a portion of the period when the expenses were
incurred Mr. Milam had insurance which would have covered payment had the bills been timely presented.
The Milam court did not reach the question of whether both presentment of the bills for payment and prior
notice of their being incurred were a prerequisite to holding the responsible party liable for payment. The
court Smply observed that neither was the circumstance there.

118. In this case, the record falls to reved whether Ronnie had insurance in place which aso would have
covered the orthodontic expenses had the bills been presented to him. Also, we note the chancellor's finding
that Ronni€'s attorney represented that Ronnie would be willing to pay the bill but needed a copy to do so.
Consequently, on these facts, we decline to disturb the chancellor's finding, subject to the limitation which
we impose in our next discussion, that Ronnie is responsible for the orthodontic expenses.

1119. Ronnie further contends that, even if he isfound to be responsible for the orthodontic expenses, he
should be respongble only for the amount of basic service. The actud amount of the basic orthodontic



service was $3,422.50; however an additional amount of $200 was charged for clear braces instead of
metal braces. The baance of the $4,500 alowed by the chancellor congtitutes interest at the rate of 9.99%
on a promissory note executed by Rebekah to secure funds to pay the bill. The chancelor found the
expenses to be reasonable, and we agree with the chancellor's finding except as to the additional $200
charged for the clear braces. We agree with Ronnie's contention that the clear braces which cost $200
more than standard braces were cosmetic and not reasonably necessary. We, therefore, reduce by $200
the amount alowed by the chancellor for the orthodontic bill.

3. Amendment of the complaint and finding of contempt for nonpayment of clothing allowance

120. Ronnie complains that he was prejudiced by the tria court's dlowing Rebekah, on the day of thetrid,
to amend her complaint to clam arrearage in the payment of the clothing alotment required of him by the
divorce decree. He claims since Rebekah did not plead this alegation, he was ambushed and had he known
he could have presented the defense of payment. Notwithstanding Ronni€'s gppellate argument, we can find
nowhere in the record that histrid counse made this argument in the court below. In fact the record reflects
that Ronnie's counsel made no objection when Rebekah's counsdl questioned her on direct examination
about the delinquency. On direct examination, Rebekah testified without objection that Ronnie wasin
arrearage in the amount of $140 in child support and $850 in support for school clothes. The record
reflects that counsdl cross-examined Rebekah about what he perceived as a discrepancy between what she
hed pled in her complaint and what she had testified to on direct examination, but counsd made no claim
that his client was being ambushed. After counsd had cross-examined Rebekah on the point for awhile, he
was interrupted by the court as follows:

THE COURT: What's the point?

MR. HURT: Sr?

THE COURT: What's the point?

MR. HURT: It wasn't raised in the pleadings.

THE COURT: All right. Well, you don't raise that with the witness necessarily, you raise that with the
Court on amoetion, wouldn't you?

MR. HURT: Yes, we certainly will at the gppropriate time, may it please the Court. She testified to
that as part of child support arrearage. Y our Honor has aready stated that Y our Honor considers that
outside the child support obligation, they're including that in the claim for child support arrearage.

THE COURT: Wdll, it's child support. It'sjust a question of what -- how you classfy it. I'm taking
that as not the routine, daily, weekly obligation, but it does go to the benefit of that. But | think,
technicdly, it dl is dassfied as child support but it redly isin adifferent classin my judgment. But it
gtill would be due and owing, subject to whatever credits held have. Well look at it. Go ahead .

121. It is clear from the above colloquy that counsel for Ronnie did not claim surprise or prejudice and
gpparently would have been content to Smply persst in his cross-examination of Rebekah on the point had
he not been interrupted by the court. So far as we can tell from the record, counsel for Ronnie never raised
the issue again as he promised he would do. It was Rebekah's counsd who raised the matter again.



MR. MURPHY:

Q. Counsd raised an objection to the $50.00 spring and fall alotment.

THE COURT: Areyou going to Rule 15?

MR. MURPHY: Yes, gr.

THE COURT: Okay, what do you say, Darryl [Mr. Daviss counsel], move to conform to the proof.

MR. MURPHY : We prayed for specia and genera relief and | think it ought to be broad enough to
let usamend it.

THE COURT: To conform to the proof?
MR. MURPHY: Yes, gr.
THE COURT: What do you say?

MR. HURT: Y our Honor, were going to object to that as being outside of the child support
obligations. It was a specific item and we object to it.

THE COURT: Wdll, Rule 15 says, Judge, be asliberd as possble, get dl of the issuestried as much
aspossible. Thisiswithin the framework of the lawsuit. | will grant the amendment and I'll consider
the weight and worth of the evidence and testimony as to whether or not the relief is granted in the
judgment. The motion to amend is sustained consstent with Rule 15 which israther liberd even
alowing amendments after judgment under the McMillan case. All right. Okay, you rest?

MR. MURPHY: Yes, werest.

THE COURT: Okay, Darryl are you ready to go forward? Do you want to take about five minutes?
MR. HURT: Thet'll befine, Y our Honor.

(COURT STANDSIN RECESS.)

MR. MURPHY: That'sdl we have, Judge

THE COURT: Okay. Over to you. Go ahead, Darryl.

MR. HURT: May it please the Court, we cdl Ronnie Davis.

122. It iswell settled in our jurisprudence that non-congtitutional or non-jurisdictiond issues cannot be
raised for the first time on apped. Wright v. White, 693 So. 2d 898, 903 (Miss. 1997). Therefore,
Ronni€'s gppellate argument on this point is procedurally barred. Procedura bar not withstanding, the issue
is utterly without merit. We affirm the holding of the chancellor alowing the amendment and finding Ronnie
in contempt for nonpayment of child support which includes the dothing dlowance.

4. Attorney'sfees

123. The law likewise is well-settled in this jurisprudence that one found in contempt of court may be



assessed with attorney's fees. Mount v. Mount, 624 So. 2d 1001,1005 (Miss. 1993). Ronnie concedes as
much. He smply argues that the chancellor erred in finding him in contempt. Aswe have dready found that
Ronnie was properly held in contempt, there is no need to address thisissue further. The chancdlor's award
of $1,000 attorney's fees to Rebekah is affirmed.

CONCLUSION

24. The judgment entered by the chancellor was for $10,353 which included $4,500 for orthodontic
services, $1,000 for attorney's fees, $850 for delinquent clothing alowance, $115 in court costs and $3,
888 for medica insurance premiums. We have reduced the amount for orthodontic services to $4,300 and
reversed the award of $3,888 for medica insurance premiums. Therefore, we reverse the judgment of the
lower court in the amount of $10,353 and render judgment here for Rebekah for in the amount of $6,265.

125. THE JUDGMENT OF THE GEORGE COUNTY CHANCERY COURT ISAFFIRMED IN
PART AND REVERSED AND RENDERED IN PART. THE CHANCERY COURT'S
FINDING OF CONTEMPT FOR NON-PAYMENT OF INSURANCE PREMIUMSIS
REVERSED AND RENDERED. THE CHANCERY COURT'SFINDING OF LIABILITY FOR
NONPAYMENT OF THE ORTHODONTIC BILL ISAFFIRMED BUT THE AMOUNT
ALLOWED ISREDUCED BY $200. THE CHANCERY COURT'S FINDING OF CONTEMPT
FOR NONPAYMENT OF THE CLOTHING ALLOWANCE AND THE AWARD OF
ATTORNEYSFEESARE AFFIRMED. THE COSTS OF THISAPPEAL ARE ASSESSED TO
THE APPELLANT.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, PAY NE,
AND THOMAS, JJ., CONCUR.

1. Bailey isMrs. Daviss maiden name. In her complaint for contempt, modification and change of
name which underlay this gppeal, Mrs. Davis asked to be restored to her maiden name. The
chancellor granted that request in his January 16, 1998 decree. However that decree was set aside
by the decree entered on March 8, 1999.



