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1. Redd Pest Control Company, Inc., filed an action against former employees, Wayne Foster and
Isadore Smith, based on the breach of covenants not to compete which wereincluded in each individud's
employment contract. Redd Pest was seeking injunctive relief and damages for the breach of the covenant.
The specid chancdlor denied injunctive relief and damages and held that the contracts were unenforcegble.
It isfrom this denid that Redd Pest filed atimely apped and presents the following issues: (1) whether the
specid chancdlor was manifestly wrong in hisfactud finding that Redd Pest's announcement of increased
sdes gods served as an "intolerable condition” and warranted Foster's and Smith's claim of congtructive
discharge, and whether without a congtructive discharge, there was a sufficient basis for the chancdlor to
deny injunctive and monetary relief, (2) whether Foster and Smith tortioudy interfered with the business
relaions of Redd Pest by soliciting and diverting customers to a competing pest control company during the
term of their redtrictive covenants, and (3) whether Redd Pest offered sufficient proof at tria that it suffered
subgtantid monetary damages. Finding the first issue to have merit, we reverse and render and grant the



requested injunction; however, we remand this case to the Chancery Court of Lincoln County for a
determination of the reasonableness of the terms of the covenants and the extent of damages suffered by
Redd Pest.

FACTS

2. Redd Pest operates a pest control business with numerous offices located in Mississippi, aswell as
other ates. The events which are the subject of this appea focus on former employees of an office located
in Brookhaven, Missssppi. In consideration of their employment with Redd Pest, Foster and Smith signed
an employment contract.

113. Foster signed the employment contract on October 1, 1980. Smith signed the employment contract on
July 28, 1965. The employment contracts contained a covenant not to compete. The covenants not to
compete were substantialy smilar and essentialy required that if Foster and Smith ceased to be employed
by Redd Pest, they would not compete with Redd Pest in the counties which they formerly worked, in any
manner, for aperiod of two years. Subsequently, Foster and Smith were employed with Redd Pest for
numerous years. The following is a statement of the facts that lead to Foster's resgnation and Smith's
retirement from Redd Pest, and their subsequent employment with Tom Smith.

4. James R. Waltress, the Director of Human Resources and Risk Management, testified that in 1996,
Redd Pest was suffering financid problems. Estimates reflected that Redd Pest was going to suffer a
financia loss of between $365,000 to $400,000 in 1996. Since the company was financialy strained, it
hired a consulting firm to assst in improving its financid Stuation. Waltress further tedtified that commencing
October 1996 and continuing through November 1996, the consulting firm worked with Redd Pest in
developing a business plan.

5. The business plan was athree year plan. One facet of the plan set route goals for the technicians of
Redd Pest. The plan set agod of $7,500 for each technician's route. In January of 1997, Foster and Smith
attended a meeting where they were informed of the financial condition of Redd Pest. On March 13, 1997,
Foster and Smith attended another meeting concerning the financia condition of Redd Pest.

116. In the March meeting, Foster and Smith received | etters that had been drafted by Jm Waltress, which
informed them that Redd Pest was beginning the process of increasing the requirements regarding the
income each route produced. The letter noted that it was necessary for each pest control route to produce
$7,500 amonth in revenue in order to be profitable, and that any routes not currently at that level must be
increased. The |etter went on to note that Foster's and Smith's routes were not at thislevel of production,
and that they must sart the process of increasing their routes to reach this god. The letter acknowledged
that this goa could not be reached overnight; however, during the months of March, April, May, and June
they would begin the process of building their route. It was expected that their routes would be increased
by $200 a month for the next three months. Ultimately, this meant an increase of $600 by the end of June
1997. Additiondly, Frank Barkdull was given the responsibility of asssting Foster and Smith in achieving
thisgod. The letter concluded by stating that if they were unable to achieve the growth required, it would be
necessary to diminate their position and combine existing routes until the goa of $7,500 was reached.
Shortly after receiving thisletter, Foster and Smith left Redd Pest.

7. The record reved s that Foster terminated his employment with Redd Pest by way of resignation on
March 21, 1997. Additiondly, the record reveds that Smith terminated his employment by retiring from



Redd Pest on March 31, 1997. On April 1, 1997, Foster and Smith became employed by another pest
control business located in Brookhaven, Missssippi, known as Tom Smith Pest Control.

118. The record discloses that approximately seventy-one of Foster's former customers at Redd Pest
became customers of Tom Smith. Of these seventy-one customers, approximately twenty-five of Foster's
former customers were serviced by him on April 1-2, 1997. Testimony regarding Smith's route established
that between thirty-nine to fifty of his seventy-five former Redd Pest cusomers were service by himasa
technician for Tom Smith. Jm Waltress projected that Redd Pest had suffered a projected gross loss of
income of $32,440.50 due to Foster's resignation and subsequent employment with Tom Smith, and Redd
Pest had suffered a projected gross loss of income of $17,960 from Smith's retirement and employment
with Tom Smith. Based on Fogter's and Smith's employment with Tom Smith, Redd Pest filed acomplaint
againgt both gentlemen asserting breach of the non-compete clause in the employment contract and tortuous
interference with business reaions.

9. Redd Pest origindly filed separate complaints againgt Foster and Smith; however, later, these actions
were consolidated and one tria was held. Essentialy, Redd Pest requested an injunction and damages
againg Fogter and Smith and asserted that Foster's and Smith's employment with Tom Smith was a breach
of the covenant and caused aloss in saes because of the loss of existing and potentia customers.

110. The chancellor held that the March 13, 1997 letter issued to Foster and Smith was arbitrary and
capricious, therefore, it was inequitable for Redd Pest to enforce the non-competition provison.
Additiondly, the chancdlor held that Redd Pest failed to meet its burden of proof and denied relief in the
form of an injunction or damages againgt Fogter and Smith.

DISCUSSION

|.WHETHER THE SPECIAL CHANCELLOR WASMANIFESTLY WRONG IN HIS
FACTUAL FINDING THAT REDD PEST'SANNOUNCEMENT OF INCREASED
SALESGOALSSERVED ASAN "INTOLERABLE CONDITION" AND WARRANTED
FOSTER'SAND SMITH'SCLAIM OF CONSTRUCTIVE DISCHARGE, AND
WHETHER WITHOUT A CONSTRUCTIVE DISCHARGE, THERE WASA
SUFFICIENT BASISFOR THE CHANCELLOR TO DENY INJUNCTIVE AND
MONETARY RELIEF.

111. Redd Pest asserts that the factua findings of the chancellor were manifestly wrong. It iswell
established law in Mississppi that an gppellate court may not disturb findings when those findings are
supported by substantia evidence, unless the chancellor abused his discretion, was manifestly wrong/clearly
erroneous, or an incorrect legal standard was applied. Herring Gas Co., Inc. v. Whiddon, 616 So. 2d
892, 894 (Miss. 1993); Bowers Window and Door Co., Inc. v. Dearman, 549 So. 2d 1309, 1313
(Miss. 1989). Specificdly, findings of fact by achancellor may not be interfered with on gppedl unless
manifestly wrong. Bullock v. Bullock, 733 So. 2d 292, 297 (Miss. Ct. App. 1998). Therefore, if the Court
isto conclude that the chancellor has abused his discretion, there must be alack of sufficient evidence to
support his conclusons. Id. However, if the factud finding was manifestly wrong the Court "should not
hestateto reverse.” Tilley v. Tilley, 610 So. 2d 348, 351 (Miss. 1992). More particularly, Redd Pest



contends that the chancellor erred when he determined that the March 13, 1997 letter was an arbitrary and
capricious termination of Foster and Smith and prohibited Redd Pest from enforcing the non-compete
clause in their employment agreements. Foster and Smith argue exactly the opposite of Redd Pest and in
furtherance of the chancdlor's findings.

112. Foster and Smith contend that the March 13, 1997 letter from Redd Pest placed "intolerable
conditions’ on them since it set afuture god of $7,500 in income for each of their routes. Foster and Smith
testified at trid that they did not believe that they could have raised the income of their routes to $7,500;
therefore, they considered themselves to be without ajob. In order for a congtructive discharge to have
occurred the employer must have made conditions so unbearable that in turn the employee feds compelled
to resgn. Hoerner Boxes, Inc. v. Mississippi Employment Sec. Comm'n, 693 So. 2d 1343, 1347 (Miss.
1997) (employee resigned because of claims of sexua harassment). Before addressing the actud redtrictive
covenant, this Court must first determine whether the letter was tantamount to the congtructive discharge of
Foster and Smith.

1113. This Court disagrees with the chancellor's conclusion that the March 13, 1997 letter's "unmistakable
message" was drafted in such away asto indicate "the end was clear,” dueto the fact that it mentioned that
if Foster and Smith did not meet their quota there would be terminations and routes would be combined.
Testimony reveded that Foster and Smith were not the only employees that recelved the letter on March
13, 1997. In fact, it appears there were eight other Redd Pest employees at the March 13, 1997 meeting
that were handed essentialy the same letter. Additiondly, the letter was drafted in positive phrases such as:
"we must begin the process of increasing those routes that are not at that level,” and "1 know thet it is not
possible to do this overnight.” In fact, initialy Redd Pest was requesting a $200 a month increase for the
routes of Foster and Smith. Additionally, Waltress, the author of the letter, and Harris Sergeant, former
consultant and president of Redd Pest, testified that the plan was to be implemented over athree year
period, and that no reduction in technicians was ever contemplated. Furthermore, Sergeant informed the
chancellor that no technicians had been terminated as of the date of the hearing, and that the income of
routes had been gradudly increasing. There was dso evidence admitted as exhibit 8 which showed that
severd technicians had increased their routes since the issuance of the March 13, 1997 |etter.

1124. In December of 1995, eghteen technicians were producing an income of $7,500 or more on their
routes. In July of 1997, forty-five technicians had routes which grossed $7,500 or more. Amongst these
figures were two technicians located in Kosciusko, Missssippi. Thisis of significance because Kosciusko
was compared to Brookhaven relative to the size of the service area.

1115. The record revedsthat Foster voluntarily resgned on March 21, 1997, and Smith voluntarily retired
on March 31, 1997. It was undisputed that Foster and Smith began working for Tom Smith on April 1,
1997. This means that Foster had alowed a meager eight days to reach the ultimate god of $7,500, and
Smith had dlowed approximately thirteen days to do the same.

116. Foster testified that at the time he was issued the letter by Redd Pest one employee inquired about the
result if the quotawas not met and the response was "we [would] worry about that when the time come.”
Fogter tedtified that he received the same response when he asked the same question of the regiona
manager, "Edward [dc] Pennington”.

117. This Court dso finds that the chancellor misplaced importance on the fact that Frank Barkdull, the
supervisor who had been tasked with the duty of asssting Foster and Smith with increasing their routes,



retired on March 31, 1997; therefore, supporting the conclusion that the March 13, 1997 |etter from Redd
Pest was an arbitrary and capricious termination. The Court comes to this conclusion because Fogter |eft
Redd Pest two weeks prior to Barkdull's retirement and Smith |eft the very same day. Neither employee
remained to see if additiona help would be forthcoming. Unlike, the chancellor's conclusion thet the
termination of Foster and Smith was caused by Redd Pest as aresult of the March 13, 1997 letter, and that
such action was arbitrary and capricious, this Court finds that there was no substantia evidence to support
this concluson. The chancdlor was manifestly wrong in his factud findings and abused his discretion. The
testimony disclosed that it was apractica busness-wide gpproach to obtain profitability. We must now
address whether the covenant placed an undue hardship on Foster and Smith, therefore, rendering it
unenforcesble.

1118. When this Court reviews the findings of fact of the chancellor in contemplating the enforceshility of a
redtrictive covenant within an employment agreement, we review the entire record and "the evidence which
supports or reasonably tends to support the findings of fact made bel ow, together with dl reasonable
inferences which may be drawn therefrom and which favor the lower court's findings of fact, must be
accepted." Empiregas, Inc. of Kosciusko v. Bain, 599 So. 2d 971, 975 (Miss. 1992) (citing Sta-Home
Health Agency v. Umphers, 562 So. 2d 1258, 1263 (Miss. 1990) (quoting Culbreath v. Johnson, 427
So. 2d 705, 707 (Miss. 1983)).

1119. Contracts which contain non-compete agreements have been viewed by this Court as contracts that
restrict trade and individual freedom and are not favored by the law. Frierson v. Sheppard Bldg. Supply,
Co., 247 Miss. 157, 154 So. 2d 151, 156 (1963); Texas Rd. Boring Co. of Louisiana-Mississippi V.
Parker, 194 So. 2d 885, 889 (Miss. 1967). Nevertheless, if such agreements are reasonable they are vaid
and upheld by this Court. Frierson, 154 So. 2d at 156. This Court is aso mindful that when the chancellor
finds that the termination of the employee was arbitrary, capricious or in bad faith, equity can be extended
and the chancdllor may refuse to enforce the agreement. 1d. at 155.

120. The vdidity and enforceability of a non-compete clause is largely based upon the reasonableness and
specificity of itsterms, in particular, the interva of the redtriction and its geographic scope. Redd Pest
Control Co. v. Heatherly, 248 Miss. 34, 157 So. 2d 133 (1963). The employer has the burden of
proving the reasonableness of these terms. Texas Road Boring Co., 194 So. 2d at 889. There are three
agpects that are examined to determine the enforceability of a non-compete agreement: (1) the rights of the
employer, (2) therights of the employee, and (3) the rights of the public. 1d. We will first address the issue
of the rights of the public asit pertains to the affect of the non-compete clauses.

121. Foster and Smith argue that there is a public interest involved because the customers received a
cheaper rate when serviced by Tom Smith as opposed to Redd Pest. However, in Wilson v. Gamble, 180
Miss. 499, 177 So. 363, 365-66 (1937), the supreme court acknowledged that the public will not be
viewed to have been harmed by a covenant not to compete when ample services are available and a
monopoly is not created. In the case sub judice, testimony given by Foster reveded that the public did not
auffer alack of service due to the employment agreements of Foster and Smith which contained the non-
compete clauses. Indeed, the testimony disclosed that Redd Pest was not the only pest control servicein
the Brookhaven area. In fact, Foster stated there were at least Six or seven pest control companiesin town
to sarvice the area. Foster went on to classfy the Brookhaven market as "very competitive." Therefore, the
citizens of this area had numerous choices on who would have the privilege of providing their extermination
needs. Since the public was not harmed by the agreement we must now ba ance the rights of the employee



versus the employer.

722. At the time of the hearing, Sergeant explained that covenants not to compete were basicaly an
industry standard. Sergeant testified that the restrictive covenants were used in this particular business for
the following reasons: (1) the money and time involved in training employees, (2) money spent advertising,
and (3) the technician that services the house is how the customers identify with the company in the
community. Therefore, if the technician "should leave that business, the company had lost the only thing that
they've got marketable, which is that customer ligt." In the case at bar, the very purpose of the restrictive
covenant was to prevent aloss in the customer base serviced by aformer employee due to the employees
transfer to smilar employment in the same indusiry. The very scenario which the covenant was intended to
prevent became aredity when Foster and Smith relinquished their positions with Redd Pest and
immediately became employed by Tom Smith.

1123. Testimony provided by Redd Pest established that they had lost over one hundred customersto Tom
Smith when Foster and Smith relocated from Redd Pest to Tom Smith. Additiondly, testimony adso
revealed that Redd Pest had suffered a projected two year gross loss of approximately $50,400.50.
Furthermore, the testimony of Foster showed that while he was employed by Redd Pest he was working in
the counties of Lincoln, Franklin, Lawrence, and Copiah. Testimony further showed that the areas which
Redd Pest wished to redtrict future employment for the two year period were in the same aforementioned
counties. Additiondly, it was established that while Foster had been working for Tom Smith he had been
sarvicing customersin the counties of Lincoln, Franklin, and Lawrence. The same was essentidly true for
Smith.

24. The chancdlor erred in coming to the conclusion that an undue hardship would be placed on Foster
and Smith. Fogter's testimony revedled that he lacked diligence in attempting to obtain employment outside
of the pest control industry. Foster testified that he had only submitted gpplications with two companies.
Additionaly, Foster dso testified that he had not sought employment in McComb which was approximately
20 miles from Brookhaven.

1125. In the case of Smith there is no undue hardship for the following reasons. (1) Smith was seventy years
old and drawing socia security, and (2) he had a401K plan which he was not yet drawing from, and aso
lacked in his diligence to obtain employment outside of the redm of the pest control industry. Smith testified
that he had not sought employment anywhere other than with Tom Smith. Both men became employed with
Tom Smith on April 1, 1997. This again reiterates the fact that Foster had only appropriated approximately
ten days towards his search for future employment before beginning his employment with Tom Smith, and
Smith had dlowed gpproximately one day before doing the same. Redd dso presented testimony relative to
the impact Fogter's and Smith's actions had had on its business in the Brookhaven area

1126. For the aforementioned reasons, we find that the chancdlor's findings of fact were manifestly in error
and rule that there was no congtructive termination of the contracts with Foster and Smith. The issue of the
reasonableness of any remaining terms of the contract not previoudy addressed by this Court may be
revigted by the chancellor. Additiondly, we remand this case for afinding by the lower court relative to the
extent of damages Redd Pest suffered due to the breach of the covenants not to compete by Foster and
Smith. Since any such damages awarded would necessarily cover any separate claim for tortious
interference with contract for luring avay Redd Pest customers, the dismissal of the tortious interference
dam isafirmed.



127. THE JUDGMENT OF THE CHANCERY COURT OF LINCOLN COUNTY IS
REVERSED AND RENDERED IN PART, AND REMANDED IN PART TO THE
CHANCERY COURT OF LINCOLN COUNTY FOR FINDINGSNOT INCONSISTENT
WITH THISOPINION. ALL COSTSOF THISAPPEAL WILL BE EQUALLY SHARED
BETWEEN THE APPELLANT AND APPELLEES.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, MOORE, AND
THOMAS, JJ., CONCUR. PAYNE, J., NOT PARTICIPATING.



