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McMILLIN, C.J., FOR THE COURT:

1. Alvin Robinson was indicted for murder and tried before ajury in the Circuit Court of Lee County for
the stabbing death of Jim Parks. Robinson did not deny that he purposaly inflicted Parkss letha wounds but
contended that he was acting in necessary self-defense. The jury declined to convict for murder but

returned a guilty verdict on the lesser offense of mandaughter. Robinson has now appeded his conviction.
In abrief filed by his attorney on his behdf, Robinson raises ten issues. Robinson additiondly filed apro se
brief in which he raises thirteen additiond issues. We have consgdered the issues and find one of them to
have merit. Therefore, we reverse and remand for further proceedings consistent with this opinion.

Facts



112. Parks and Robinson became involved in a difficulty when Robinson executed a maneuver in the vehicle
he was driving that caused a near collison with the vehicle driven by Parks. Parks began a pursuit of
Robinson's vehicle that went for severa blocks through the city of Tupelo and ended only when Robinson
attempted to make a left turn and was stopped by atraffic Sgnd. At that point, Parks and Robinson, in
vehicles sanding sde by sde, exchanged hand sgnds intended to convey their mutud fedings of ill will.
Parks then verbdly offered, in rather crude language, to inflict aphysica beating on Robinson. Robinson
verbally accepted the chalenge, expressing the view, at least impliedly, that Parks was not physicaly
capable of succeeding in the enterprise.

113. The State's evidence suggests that both men then exited their vehicles and met on the street for the
purpose of engaging in physical combat and that Parks began to inflict blows with hisfist on Robinson.
Robinson countered by striking back a Parks. However, upon exiting his vehicle, Robinson had
surreptitioudy armed himsdlf with a double-edged knife kept in the dash of hisvehicle. It took Parks some
moments to redlize that, rather than absorbing blows from Robinson's fists, he was actudly being stabbed
repestedly in historso. Parks, upon making that discovery, disengaged from the dtercation and returned to
his car. Robinson likewise returned to his vehicle and departed at a high rate of speed. Parks began an
attempt to drive for assstance but was only able to drive a short distance into the parking lot of a
convenience store where he died from blood loss while still Stting behind the whed of hisvehicle.

4. Robinson's version of eventsrelated by him at trid differs primarily in that he claimed that, after being
chased down by the Parks vehicle, he remained gtting in his vehicle when Parks, without any red
provocation, came around the Sde of his car, physicaly jerked Robinson out of his vehicle and began to
adminigter a beeting to him with hisfists. Robinson clamed that he managed to grab the knife just as he was
being dragged from the car, and that the stabbing was in necessary sdlf-defense to protect him from serious
bodily injury at the hands of an assailant who was some sx inches tdler and fifty-five pounds heavier than he
was. Robinson denied that he had engaged in any preliminary confrontationa exchanges with Parks, either
through hand and finger signds or through the spoken word. Robinson's own testimony was the sole
evidence of this verson of events, Snce his companion in the vehicle that night testified as awitnessfor the
State and verified that Robinson voluntarily exited his vehicle to confront Parksin response to Parkss

chdlenge.

5. In considering the issues presented in this apped, we will firgt discuss Robinson's chdlenge of the
sufficiency of the evidence since, if that issue has merit, we would be compelled to reverse and render,
thereby rendering moot al other issues presented on gpped. After dedling with that issue, we will turn to the
issue upon which we find oursel ves compelled to reverse and remand Robinson's conviction.

.
TheFirst Issue: The Sufficiency of the Evidence of Guilt

116. Robinson's attack on the sufficiency of the evidence in his brief dwells dmost entirely on the lack of
evidence of any premeditation or maice aforethought in the stabbing of Parks. This, as Robinson's counsdl
concedes in his brief, is an issue that relates solely to the charge of murder. "The killing of a human being
without the authority of law by any means or in any manner shal be murder . . . (8) [w]hen done with
deliberate design to effect the death of the person killed, or of any human being." Miss. Code Ann. § 97-3-
19 (Supp. 1999). The issue of the sufficiency of the evidence of murder was answered in Robinson's favor



by the jury when it declined to convict him of that charge. Thet issue is moot.

117. Near the end of the passage of the brief dedling with this issue, Robinson suggests that the evidence that
he was acting in self-defense was so overwheming that the verdict, even as to mandaughter, cannot be
permitted to stand. He citesin support of that proposition the case of Kirkland v. Sate, 573 So. 2d 681
(Miss. 1990). In that case, the Mississippi Supreme Court reversed a mandaughter conviction upon finding
that the evidence that the defendant acted out of self-defense when he saw the victim reaching for apistol
was S0 compdlling that the guilty verdict returned by the jury was againgt the weight of the evidence. 1d. at
682. We find that argument unpersuasivein this case. In Kirkland, essentialy dl of the credible evidence
pointed toward the fact that the victim was armed and preparing to open fire a the defendant. The only
exception was one State's witness, who related a version of events from the stand that tended to inculpate
the defendant. However, that witnesssin-court testimony was substantialy at odds with two previous
satements cong stent with the defendant's version that the witness had made shortly after the incident. Even
then, the court did not find the evidence of guilt insufficient to convict. Rather, it Smply felt "compeled to
reverse and remand for anew trial before another jury.” I1d.

118. Even giving Robinson the benefit of the doubt and recasting his argument on the proof of saf-defense as
being one that the verdict was againg the weight of the evidence rather than a chalenge to the sufficiency of
the State's proof, we find it without merit. In the case before us, there was ample credible proof that
Robinson voluntarily submitted to an dtercation upon a public street and that, without warning to his
opponent and without any red indication that his opponent was armed, Robinson secretly armed himsdlf
with a deadly weapon and used it, by surprise, to inflict multiple stabbing wounds that led to his opponent's
death within minutes of the combat. In reviewing the evidence as to thisissue, we are obligated to consder
that the jury disbdieved Robinson's claim that he was involuntarily dragged from his vehicle. See Watts v.
State, 733 So. 2d 214 (142) (Miss. 1999). Assuming, therefore, that the jury concluded that Robinson
voluntarily entered into a mutual combat with Parks and that, in the process of that combat, Robinson
purposdly inflicted lethd injuries upon Parks that led to hisimmediate degth, the jury was judtified in
returning averdict of guilty of mandaughter. Wells v. State, 305 So. 2d 333, 335-36 (Miss. 1974). In an
oft-cited treatise on the crimina law, the following passage concerning mutua combat appears.

When two persons willingly engage in mutua combet, and during the fight one kills the other asthe
result of an intention to do so formed during the struggle, the homicide has long been held to be
mandaughter . . ..

Wayne R. LaFave et d., crimind law § 76, p. 574 (1972).

9. Whether seen as a chalenge to the sufficiency or the weight of the State's evidence of Robinson's guilt,
we find thisissue to be without merit.

[I.
The Second | ssue:
The Batson Challenge to the State's Peremptory Juror Strikes

1120. Robinson claims that the proscriptions againgt using peremptory jury chalenges for racialy-motivated
reasons as announced in Batson v. Kentucky, 476 U.S. 79 (1986), were violated when the State used
seven of its permitted twelve chalenges to exclude prospective African-American jurors. Robinson urges



that the race-neutra reasons offered by the State were so flimsy asto suggest that they served asamere
pretext to hide the State's true purpose of excluding, to the maximum extent possible, African-American
jurors from a case that involved strong racid overtones. In the context of this discussion, it is necessary to
note that Robinson was an African-American of somewhat small physica build and the deceased stabbing
victim was a bearded white male, gpproximately six feet three inchestal, weighing 220 pounds, and
described by one witness as having the gppearance of "atdl, Harley-Davidson man, big long beard. . . ."

111. The Batson decision provides skeletal procedural directivesfor the trid court to follow in detecting
and disdlowing the practice of using peremptory chalenges to systematicaly remove members of an
identified racid group from jury service based upon nothing more than their racia identification. The first
sep isfor the defendant to make a prima facie case, by some means convincing to thetria court, that the
Sateis, in fact, engaged in such prohibited activity. Id. a 96. Once that prima facie showing has been
made, the burden shifts to the prosecution to Sate the reasoning behind the exercise of each chalenge that
barred a member of the identified racid group from jury service. Id. a 97. The State must articulate a
reason for the challenge that is deemed by the trid court to be race neutra on itsface. 1d. Even should the
reasoning offered appear facialy race neutrd, the tria court must further consider whether the facialy-
acceptable reasons are, in fact, merely pretexts offered by the prosecution to camouflage its purpose of
systematic exclusion of prospective jurors based on race. |d. a 97-8. In alater case dedling principaly with
the matter of pretextud reasons, the United States Supreme Court observed that "implausible or fantastic
judtifications may (and probably will) be found to be pretexts for purposeful discrimination.” Purkett v.
Elem, 514 U.S. 765, 768 (1995).

1112. With that background in mind, we turn to the facts of this particular case. Because the casewas a
capitd case, the State was given twelve peremptory chalengesin the sdlection of ajury. Insofar asthe
record reveds, though it is not entirely clear, the State origindly exercised deven of its chdlengesin jury
section, eight of which were used to remove African-Americans from the jury. Prior to find jury selection,
however, the State withdrew its strike of one African-American and she was sdected for jury service.
Therefore, ultimately, the State used ten chalenges, seven of which were exercised againgt African-
American venire members. The jury asfindly sdected contained only two African-Americans.

113. Thetrid court concluded, after the State had exercised peremptory chalenges to systematicaly
remove the first four African-American venire members to come up, that a primafacie case of
discriminatory use of the strikes had been made out. The court, therefore, ordered the State to give its
reasons for gtriking those potentid jurors. After the State had offered its reasons, the defense was given an
opportunity to respond. In an attempt to make the analys's more understandable, each chalenged venire
member will be considered separately, setting forth first the reason offered by the State, to be followed by
the response offered by the defense.

114. A. Leonardo Bowdry. The prosecuting attorney indicated thet, "I don't know if he was studying me
to decideif he knew me or not, but | got avery long stare from him and | didn't know if it was hogtile or
not, so the State erred on the side of caution and struck [Bowdry]." The defense countered that Bowdry
was employed as a supervisor a aloca plant where he had worked for twelve years, was married to a
medica technician who worked at the community's medical center, and that, insofar as the record showed,
there was nothing to indicate his unfitness for jury service except for hisrace.

115. B. David Freeman. The State said that Freeman'sjuror information card revedled that he had one



child and was not married. The prosecutor said, "I don't know if he's divorced or if it's an out of wedlock
child. But if it is out of wedlock child that would spegk to the State a certain irresponghility . . . ." The
defense countered with information indicating that Freeman had been steadily employed at alocdl
manufacturing concern for the past ten years, suggesting that any assumption of irresponsbility on the part
of Freeman was unwarranted and was being used by the State to camouflage its redl intent of removing
Freeman solely because of hisrace.

116. C. Cathy Blanchard. The State indicated that its reason for siriking Blanchard was that she indicated
on her information card that she was unmarried and had two children. Once again, the prosecutor admitted
that he did not "know if it's out of wedlock children,” but said it struck her "because it does not know." The
defense countered with information that Blanchard worked as a circulation supervisor &t the Lee County
Library, indicating persond stability and strongly suggesting that the prosecution's unfounded hints of an
irresponsible persond life were nothing more than a pretext to remove awell-qudified juror based on
nothing other than her race.

1117. 1t should be noted that, later during the jury selection process, the State somehow confirmed that
Blanchard was, indeed, divorced, and withdrew its peremptory chdlenge. Therefore, Blanchard ultimately
was seated as one of two African-Americans on the jury. Nevertheless, the Court consders the State's
origind handling of this chalenge as informative in assessing whether, in congdering the entire jury selection
process in context, there gppeared to be a conscious effort on the part of the State - even if not entirely
successful - to systematically exclude potentid jurors because those potentia jurors were members of a
certain racia group.

118. D. Linda Griffin. Griffin left blank the portion of her juror information card in which she was asked to
reved her marital status and number of children. The prosecution stated that it had struck Griffin because of
uncertainty arisng from the lack of thisinformation. The defense countered with the proposition that Griffin's
juror card reveded that she was a forty-seven year old woman who had eleven and one-hdf years steady
employment at an organization known as Bio Clinic in Badwyn, asmdl town in Lee County. Defense
counsdl contended that there was no legitimate reason to strike Griffin other than considerations of her race.

119. E. Wayne Gregory. Gregory was the first African-American juror challenged by the State after the
trid court had concluded that a primafacie case had been made that the prosecution was using its
peremptory strikesin an impermissibly discriminatory manner. He was struck, according to the State,
because his address on Ida Street in Tupelo showed that he lived in ahigh crime area. The defense
responded that Gregory's card indicated that he was gainfully employed at alocad manufacturing facility,
was married, and had one child, al of which demondrated a stable persond life sufficient to overcome any
adverse conclusions about his suitability as ajuror that might be derived solely from his street address.

120. F. Fernando Corndius. The State said it struck Corndlius because he was observed to be deeping
during "a hedthy portion” of the voir dire. The defense noted that no complaint had been made about
Corndiuss conduct during voir dire. (In that context, it should be noted that the record reveds that the
State earlier sought to remove both prospective juror Bowdry (later peremptorily struck by the State) and
Corndius as apotentid jurors by chalenging them for cause on the same ground, i.e.,that they both dept
during a portion of voir dire. At that time, the trial court denied the chalenge for cause, saying "'l didn't see
anybody deeping. | wish you'd have cdled it to my attention. | would have rudely awakened them.")
Additiondly, the defense noted that Corndlius was a thirty-two year old married man with two children, and



that he was gainfully employed a aloca industry, so that he appeared, on the record, to be a suitable juror
in al reasonable respects.

121. G. Melodie Harris. Harris had failed to indicate on her juror card how long she had been aresident
of Lee County, did not list her telephone number, and failed to provide a description of her specific job,
though she indicated she was employed at Wa-Mart. The State said the uncertainty of the strength of
Harrissties to the community was the rationae behind its decision to peremptorily strike her.

122. H. Regina Ruff. The State said it struck Ruff because, during voir dire, she indicated that she had
once served on acrimind jury that returned an innocent verdict. The defense, in response, noted that Ruff
was afifty year old woman who had a twelve year employment history with Sears, and that she appeared
well-qudified for jury service in dl reasonable respects and that the State had seized on her previous jury
service as a pretext to remove her because of her race.

1123. At the conclusion of the exercise that produced the above information, the trid court indicated that its
sole duty was to "determine whether or not it's a race neutra reason that is offered.” The court then
determined that, in every case, the reason offered was race neutrd and the court, on that finding, disallowed
the defendant's Batson challenge to the manner in which the State had exercised its peremptory drikes.

124. Thefirst problem that appearsto this Court is that the trid court failed to consider the second, and
more subjective, aspect of ruling on whether or not the State's challenges were racialy motivated. Having
determined the reasons offered were facidly race-neutrd, the trid court failed to move further to consder
whether, based upon dl the rlevant considerations, it gppeared likely that the State was voicing reasons
that appeared race neutra on their face but which were intended to disguise the State's true purpose of
excluding, to the maximum extent possible, members of the African-American community from service on
thisjury.

1125. This Court, upon mature reflection, consders the evidence compelling that the prosecution, in this case
having significant racial overtones, was indeed embarked on a course to purposdly limit, as best it could,
otherwise fully-qudified - and even, perhaps, exemplary - jurors from service based upon nothing more
than the proposition that these jurors shared the same race as the defendant in this racidly-charged murder
case (remembering that, though the defendant was ultimately convicted of mandaughter, at the time of jury
selection the relevant charge was one of murder).

1126. Since the Mississippi Supreme Court's decison in Hatten v. Sate, 628 So. 2d 294 (Miss. 1993), the
trial court has been under a requirement to make findings of fact on the record to support the court's
ultimate ruling on a Batson chalenge. When these findings are subjected to review on apped, the sandard
for appellate review is that the appellate court may not intercede unlessthe trid court's findings appear
clearly erroneous or againg the overwhelming weight of the evidence. Id. at 299. This Court faces
something of aproblem in that, asto aclam that the facidly-valid reasons offered were nothing more than
pretextud to hide the State's true purpose, we have no findings by the tria court. It has been the practice of
this Court, in some instances where the necessary findings are lacking, to adopt a practice first followed by
the Missssppi Supreme Court and remand solely to permit the trial court the opportunity to make those
findings that provide the grigt for the gppdlate mill. Williams v. State, 507 So. 2d 50, 52-53 (Miss. 1987);
Salter v. Sate, 735 So. 2d 1089 (1) (Miss. Ct. App. 1999).

127. However, based on our review of this record, we find the reasons offered by the State to be so



contrived, so strained, and so improbable, that we are persuaded that they unquestionably fal within the
range of those "implausible or fantadtic judtifications’ mentioned in Purkett v. Elem that ought to "be found
to be pretexts for purpossful discrimination.” Purkett v. Elem, 514 U.S. 765, 768 (1995). Any delay in so
finding to permit the trid court to explan its reasoning on the issue of pretext would, in our view, merely
prolong the inevitable need to reverse and remand this conviction for anew trid at which thejury is selected
without the State casting ajaundiced eye on the service of those African-American venire members who
are otherwise entirely suited for jury service based solely on the fact of those venire members race.

1128. Our anaysis that leads us to this concluson includes the observation that two African-American venire
members were struck based on awildly-speculative assartion that they might be the parents of illegitimate
children; one was struck because he seemed to be staring intently at the prosecuting attorney, even though
the prosecutor himsalf was unable to sense any hodtility or ill-will; and one was struck on dlegations that he
dept during aportion of voir dire, though the incident gpparently went undetected by the trid court. We find
these reasons, when viewed in the aggregate with the added understanding thet they resulted in a
datigticaly-sgnificant excluson of African-Americans from the jury, to be highly suspect.

129. Additiondly, one venire member was struck because of his resdence in ahigh crime area. Though it
can be conceded that residence in ahigh crime area has, in the past, been accepted as arace-neutral
reason to strike a potentia juror in the cases of Baldwin v. State, 732 So. 2d 236 (125) (Miss. 1999);
Gibson v. State, 731 So. 2d 1087 (126) (Miss. 1998); and Lockett v. State, 517 So. 2d 1346, 1356
(Miss. 1987), we find the countering evidence that the juror was a steadily employed family man with no
other disqudifying traits to weigh heavily in favor of afinding thet this potentid juror's street address was
nothing more than a readily-available pretext to exclude him because of hisrace.

1130. Although other reasons offered to exclude other African-American venire members - previous jury
service on jury that acquitted the defendant (see Harper v. State, 635 So. 2d 864, 868 (Miss. 1994));
lack of ties to the community (see Bradley v. State, 562 So. 2d 1276, 1282-83 (Miss. 1990); Chisolmv.
Sate, 529 So. 2d 630, 632-3 (Miss. 1988)); and failure to provide vita persond information (see Brewer
v. State, 725 So. 2d 106 (1[78) (Miss. 1998)) - have been found race-neutral by prior case law, thereis no
requirement that every chalenge be clearly objectionable in order to conclude that the State was
impermissbly making a caculated effort to exclude as many African-Americans as could reasonably be
done from the jury.

131. Viewed in the totdlity of the circumstances, we are satisfied that there are sufficient indications that
something other than arace-neutrad effort to select afair and impartia jury to try this case was a work
during jury selection process. Such practices are prohibited by the decison in Batson v. Kentucky. For
that reason, this Court concludes that the conviction in this case must be reversed and this case remanded
for anew trid.

V.
Other |ssues

1132. Because certain other issues might arise once again on retrid, we will dea with them. Others, such as
the clam that it was error to permit arelative of a police investigator to serve on the jury or that Robinson's
counsd was ineffective in his efforts to defend him at trid, have been rendered moot by our decision to
reverse.



A.
Photographs

1133. Robinson claimed that photographs of the victim were improperly admitted for no purpose other than
to inflame the jury because of their gruesome nature. We conclude that the photographs are probativein this
case as demondtrative of the nature of the struggle between these two individuas and the efforts of
Robinson to inflict multiple severe laceration wounds on Parks. Though necessarily somewhat gruesome,
their potentia to improperly inflame the jury is not so great as to overcome their probative value under
Mississppi Rule of Evidence 403 andyss. Burnsv. State, 729 So. 2d 203 (91-94) (Miss. 1998).

B.
Double Jeopardy

1134. Robinson had been tried previoudy on this charge and that trid had resulted in amistrid when the jury
could not reach a unanimous verdict. Robinson now aleges, without any supporting proof, that the earlier
jury acquitted him of murder and was hung solely on the lesser crime of mandaughter. Thus, he contends
that it was double jeopardy to retry him for murder. The absence of any proof beyond Robinson's own
unsupported assartions that thiswas, in fact, the outcome of the earlier trid isfata to this clam. However,
on retrid, the verdict of guilty of mandaughter in this case does carry with it by implication afinding of not
guilty of murder and any retrid must be limited to a charge of mandaughter. Price v. Georgia, 398 U.S.
323, 327 (1970).

C.
Jury Ingtruction 24

1135. Robinson argues that ajury ingtruction that basicaly tracked the mandaughter statute concerning
unnecessarily killing another while ressting an attempt by the decedent to commit an unlawful act was
hopelesdy confusing because of its length and its failure to mention the possibility of saif-defense. See Miss.
Code Ann. 8§ 97-3-31 (Rev. 1994).

1136. Our reading of the ingtruction satisfies usthat it is an accurate recitation of the eements of
mandaughter as defined in Section 97-3-31 and not particularly confusing based smply onitslength. Id. As
to its failure to mention the possibility that Robinson, in ressting Parkss efforts to assault him, may have
been acting in necessary salf-defense, we note that jury instructions are not meant to be read in isolation, but
must be considered dl together to determineif the jury has been adequately instructed on dl aspects of the
cass, including the defendant's theory of his defense. Beckham v. State, 735 So. 2d 1059 (114) (Miss. Ct.
App. 1999). In this case, the jury received a separate salf-defense ingtruction that adequately informed the
jury of the proper consderations it should employ in determining whether Robinson's efforts were

necessary to defend himsdf from imminent injury under the law. Therefore, we find no error in the granting
of the indtruction as given.

D.

Robinson's Pro Se Brief Additional 1ssues



1137. Robinson filed a separate pro se brief in which he purported to raise thirteen additiona issues beyond
those raised by his counsd on gpped. Many of them merely repeat arguments advanced by counsd, others
have been rendered moot by our decision to reverse on the Batson issue and, even assuming for sake of
argument that the issues had merit, we find that, with one exception, they have little likelihood of reoccurring
in the event of aretrid.

1138. The one exception is an evidentiary error aleged by Robinson that was not mentioned by his counsd.
Robinson clams that the tria court erred in excluding evidence thet, shortly before the confrontation with
Robinson, Parks was heard to utter racialy-offensve remarks in a bar where he and a companion were
drinking beer and shooting pool. Thetrid court excluded the evidence based on a determination that
Robinson was unaware that the remarks had been made, so that the prejudicia effect of the evidence
outweighed any possible probative vaue the evidence might have. We do not find this an abuse of the trid
court's discretion in controlling the flow of evidence a trid. Fisher v. Sate, 690 So. 2d 268, 274 (Miss.
1996). There was no redl dispute that Parks was the initid aggressor in the fight. In fact, the State conceded
as much on the record. Thus, the relevance of whether Parks's aggressive behavior had someracia origins
or was based solely on his dissatisfaction with being aoruptly cut off in traffic does not appear to offer any
helpful information to the jury in deciding the fundamentd issue of the case. The criticd question was
whether Robinson, in resisting Parkss assault, was using only the force necessary to defend himself or
whether the surreptitious use of a deadly wegpon was excessive, and therefore, "unnecessary™ force within
the meaning of Section 97-3-31. Miss. Code Ann. 8 97-3-31 (Rev. 1994). Because of the seeming lack of
probative vaue of thisinformation, and consdering that knowledge that a crime victim may have harbored
racia animogity tends to paint the victim in an unfavorable light for no good purpose, we find thet the tria
court did not err in excluding this evidence, even if it could arguably be maintained that it had some minima
probeative vaue. See M.R.E. 403.

139. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY ISREVERSED AND
REMANDED. ALL COST OF THISAPPEAL ARE ASSESSED TO LEE COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR.



