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BEFORE SOUTHWICK, P.J., IRVING, AND PAYNE, 1J.

SOUTHWICK, P.J.,, FOR THE COURT:

111. Jason Turner was convicted by a Covington County Circuit Court jury of ddliberate desgn murder. He
dlegesthat a mandaughter ingtruction was necessary. We disagree and affirm.

FACTS

112. Jason Turner attended a party at the trailer home of Annie Owensin the Lily Valey community of
Covington County on February 1, 1997. With him was his then-girlfriend, Leona Owens. A witness at the
party testified that Turner was "doppy drunk™ and that Turner boasted that "he was going to die tonight or
he was going to kill somebody." Shortly thereefter, Turner got into a shoving match with Gerdd Barnes, the
victim. After Turner was pushed backwards over atable, he pulled a gun from the waistband of his
trousers, placed it againg Barness chest and pulled the trigger. As Barnes fdll to the floor, Turner fled the
party saying the noise "wasn't nothing but afirecracker." Other partygoers took Barnes to the hospitd,

where he died later that night.



113. Turner's date that night, Leona Owens, testified that Turner had what gppeared to be blood on his shirt
asthey left the party. On cross-examination, she conceded that the stains could have been from grape juice
used in the punch. A forendc pathologist testified about the damage caused to Barnes by the bullet and to
the fact that the wound bore evidence of having been inflicted with the gun barrel in direct contact with
Barness chest.

4. Turner's story was that he did not have a gun with him at the party and did not shoot Barnes. He thought
the noise from the gunshot was afirecracker. The other defense witness, Gerard Brent, clamed amnesiaas
to the pertinent events of the night.

DISCUSSION

5. Turner testified at trid that he was unarmed and that he did not shoot Gerad Barnes. He now asserts
that he was entitled to a mandaughter ingtruction based on "hest of passon.” That crimeinvolvesakilling
of ahuman being, without malice, in the heeat of passon, but in acruel or unusuad manner, or by the use of a
dangerous wegpon, without authority of law and not in necessary sdf-defense.” Miss. Code Ann. § 97-3-
35 (Rev. 1994). "Hest of passon” isa"gate of violent and uncontrollable rage engendered by a blow or
certain other provocation given,” but the passion must be the result of "immediate and reasonable
provocation™ arising from words or acts of the victim. Mullins v. State, 493 So. 2d 971, 974 (Miss. 1986)

116. Turner offered an indruction on this form of mandaughter. An ingtruction should be granted only when
thereis evidence in the record that would permit arationd juror to find guilt of the lesser offense and
absence of guilt on the greater. Hobson v. State, 730 So. 2d 20, 26 (1 22)(Miss. 1998). The analysis
requires that the evidence be consdered as favorably towards the accused as reason will permit. 1d. In
Hobson, asin this case, the defendant claimed he did not kill the victim, and the tria court convicted the
defendant of murder without alowing the jury to condder mandaughter. 1d. at 23. The supreme court
agreed that "the evidence in this case smply did not support afinding of heat of passon mandaughter.” 1d.
at 27.

117. When adeadly weapon is used, as here, mdice isimplied. In order to overcome that implication, there
must be some evidence in the record from which the jury could determine that the act was not the result of
malice, but aresult of the heat of passon. Wilson v. State, 574 So. 2d 1324, 1336 (Miss. 1990). In one
precedent, the defense asserted that the victim died as aresult of an accidental drowning, not from any act
by the defendant. Wetz v. State, 503 So. 2d 803, 809 (Miss. 1987). The supreme court held that Wetz
presented no evidence to support a heat of passion ingtruction. 1d. Wetz's claim that he had no role in the
killing a al meant that his evidence did not support heat of passion; neither was there evidence from other
sources to support the mandaughter ingtruction. Denid of the charge was proper. 1d.

8. Thiscaseisamilar to Wetz. Turner testified that he had nothing whatever to do with the killing.
Therefore, his testimony does not provide any support for ajuror to find heat of passion. Other evidence
only revedsthat there was a shoving match between Turner and the victim. Angry or reproachful words are
insufficient provocation to condtitute mandaughter. Johnson v. Sate, 416 So. 2d 383, 387-88 (Miss.
1982). There was evidence that the victim pushed Turner over atable, but we do not find that this by itsalf
would support afinding of "violent and uncontrollable rage” aosent some testimony from someone thet rage
appeared to exigt.



119. Turner cites three cases that dlegedly required the ingtruction here. The first restates principles that we
have dready discussed and finds that the instruction was properly refused. Greenlee v. Sate, 725 So. 2d
816, 823 (116)(Miss. 1998).

1110. The second of Turner's cases is one in which a mandaughter indruction was given a the State's
request, and the jury convicted the defendant of mandaughter. Lowry v. State, 202 Miss. 411, 417-18, 32
So. 2d 197, 199 (1947). The dleged error was that the instruction allowed jurors to compromise on a
verdict when the accused should have been acquitted of any crimeat dl. I1d. at 415, 32 So. 2d at 198. The
court held that even if the evidence supports that the accused was guilty either of murder or of no crime at
al, it was not reversble error for a State ingtruction on mandaughter to be given. Id. at 416-17, 32 So. 2d
at 198. That isnot our issue.

111. Thethird Turner citation isto a case in which the State's request for amandaughter indruction was
denied because the defendant objected. Dedeaux v. State, 630 So. 2d 30, 32 (Miss. 1993). Dedeauix
admitted to the killing but argued that it was in sdf-defense. 1d. at 33. The supreme court held that the
evidence solely supported heat of passon mandaughter. It reversed and rendered on the lesser offense
despite the trid counsal'srefusd of the ingtruction. 1d. There was much more than an exchange of afew
wordsin Dedeaux: "The case a bar is representative of the typicd 'juke joint' confrontation: a marriage
gone sour, too much booze consumed, an angry husband and awifée's new found live-in boy friend.” 1d. at
31.

112. No other indruction is contested on gppedl. The omisson of the "heat of passon” mandaughter
indruction did not conditute error. We affirm.

113. THE JUDGMENT OF THE CIRCUIT COURT OF COVINGTON COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO COVINGTON COUNTY.

McMILLIN, CJ., KING, P.J., BRIDGES, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR. MYERS, J., NOT PARTICIPATING.



