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1. Antwon Ellis (Ellis) perfected this gpped from an order of the Circuit Court of Hinds County,
Missssppi denying his motion for anew trid or dterndively ajudgment notwithstanding the verdict. Ellis
was sentenced to serve life without parole in the custody of the Mississippi Department of Corrections. On
apped, Ellis aleges the following errors, as taken verbatim from his brief: (1) thetrid court erred by
dlowing the introduction of other crimes evidence; (2) the trid court erred by denying defense ingruction D-
5, atestimony impeachment ingtruction; and (3) the verdict was againg the weight of the evidence.

FACTS

2. On February 10, 1998, the Grand Jury of Hinds County returned a two count indictment against Ellis,
Kendaryll Robinson, Damien McAffee, Thomas Reese and FNU LNU ak.a Mike-Mike on charges of
capital murder and armed robbery. Thetrid of this matter began on June 8, 1999. The State's witnesses



included: Kendaryll Robinson, co-defendant; Cedric Smith, longtime friend of Ellis; Harold Nicholson, the
aggravated assault victim; Sergeant Ronad Y ounghblood, of the Jackson Police Department and John Didl,
afirearms expert with the Jackson Police Department.

113. Robinson tegtified that on the evening of July 25, 1997, he, Ellis, Reese, McAfee and Mike-Mike drove
to the PaPa Do's club on Medgar Evers Boulevard and parked the car behind the club. The City Package
Store and The Little Store businesses were next door to the club. After everyone exited the car, Ellistold
them what to do.

4. Robinson was to remain at the club as alook out for Ellis. Reese was to wait at the corner of the store
and notify Ellis when the owners left the Stores. Additionally, Reese was to didtract the owners as each | eft
the sore. Ellis and Mike-Mike were to hide behind a dumpster in the store parking lot and await Reese's
sgnd.

5. While waiting, Robinson heard shots, looked up and saw a man grab his chest, dump over and fal to
the ground. Robinson saw Ellisfire several more shots. Robinson then saw Mike-Mike grab abag and a
cash register drawer. Afterward, Ellis and Mike-Mike ran back to the car were the others were waiting.
McAfee drove away from the scene.

16. Harold Nicholson, owner of the City Package Store, and Thomas Tapp, the owner of The Little Store,
were closing their stores for the evening. As Tapp went back to his store to set the darm, Nicholson
continued across the parking lot toward his car. He had a paper sack with the money tray from his cash
register under his arm. He was shot in the back prior to reaching his car. As he fel, he heard someone say
"l findly got you Harold." Nicholson did not see who shot him. Nicholson testified that he suffered periods
of unconsciousness after being shot, but aso heard other shots fired. Nicholson could not see Tapp but he
heard Tapp groan.

117. Sergeant Ronad Y oungblood investigated the crime scene and interviewed witnesses. He interviewed
Ellis on severd occasons. Ellis, who initialy denied being present, subsequently admitted to being present,
but denied involvement in the shooting.

118. Cedric Smith, along time friend of Ellis, purchased a nine-millimeter Ruger handgun from Ellisafew
days after the shooting. After buying the gun, Smith dso sold it. After meeting with Sergeant 'Y oungblood,
Smith located the purchaser of the gun, retrieved it and turned it over to the police department.

9. John Dia, Jackson Police Department firearm and toolmark examiner, conducted tests on the bullet and
shell casings recovered from the scene, Tapp's body and the gun recovered by Sergeant Y oungblood. Dial
determined that the bullet and shell casings used in the shooting were from the same nine-millimeter Ruger
previoudy owned by Ellis

110. The State rested after Tapp's death certificate was introduced into evidence. The defense moved for a
directed verdict, which was denied. The defense then rested without putting on any evidence. The jury
returned averdict of guilty. Ellis was sentenced to life without parole in the custody of the Mississippi
Department of Corrections. Ellisfiled amotion for anew trid or dternatively for ajudgment not
withstanding the verdict. This motion was denied. Aggrieved with the court's ruling, Ellis perfected this

apped.
ANALYSISAND DISCUSSION OF THE LAW



I
TheTrial Court erred by allowing the introduction of other crimes evidence.

111. Ellis argues that Nicholson's testimony was more prejudicia than probetive and should not have been
dlowed or a the very least a cautionary statement should have been given to the jury. Ellis argues that these
errors violated his Fifth, Sixth, and Fourteenth Amendment rights as well as rights guaranteed to him under
the Missssppi Condtitution.

112. The Mississppi Supreme Court has held that "[w]here another crime or act is so interrelated asto
congtitute a Single transaction or occurrence or a closely related series of transactions or occurrences proof
of the other crime or act isadmissble” Ballenger v. State, 667 So. 2d 1242, 1256-57 (Miss. 1995). The
State has alegitimate interest in telling the complete story so as not to confuse the jury, evidence of other
crimes or bad actsis admissible for this purpose. 1d.; Neal v. State, 451 So. 2d 743 (Miss. 1984).

1113. In the case sub judice, the assault and robbery of Nicholson was so intertwined with the murder of
Tapp that it can be perceived as a single occurrence. The record indicates the City Package Store and the
Little Store shared a common parking lot. Nicholson testified that it was their custom to close both
businesses at the same time each evening. It was while Tapp and Nicholson were closing their businesses
for the evening that the assault, robbery and murder took place. Additiondly, the testimony indicated this
double robbery was planned and executed as one event. The admission of Nicholson's testimony did not
prohibit Ellis from receiving afundamentaly fair tria but rather painted a complete picture of the events that
occurred on the evening of July 25, 1997.

.
Thetrial court erred by denying defense instruction D-5, a testimony impeachment instruction.

114. Ellis argues that refusa of proposed jury instruction D-5 amounted to reversible error. Ingtruction D-5
read:

The testimony of awitness or witnesses may be discredited or impeached by showing that on a prior
occason they may have made a tatement which is now inconsistent with or contradictory to their
testimony in this case. In order to have this effect, the inconsistent or contradictory prior statement
must involve matter which is materid to theissuesin this case.

The prior stlatement of the witness or witnesses can be considered by you only for the purpose of
determining the weight or believability that you give to the testimony of the witness or witnesses that
made them. Y ou may not consider the prior statement as proving the guilt to innocence of the
defendant.

115. The State objected to the ingtruction on the grounds that it was poorly worded and confusing. The
court denied the ingtruction stating ingtruction C-1 covered the information sought by the defendant to be
conveyed to the jury. Instruction C-1 read:

You, asjurors, are the sole judges of the credibility of the witnesses and the weight their testimony
deserves.



Y ou should carefully scrutinize al the testimony given, the circumstances under which each witness
has testified, and every matter in evidence which tends to show whether awitness is worthy of belief.
Consder each witness intelligence, state of mind, demeanor and manner while on the stand. Consider
the witness ability to observe the matters as to which he or she has testified, and whether he or she
impresses you as having an accurate recollection of these matters. Consider the extent to which he or
she has testified, and whether he or she impresses you as having an accurate recollection of these
meatters. Congder the extent to which it is contradicted by other evidence in the case. Inconsistencies
or discrepancies in the testimony of awitness, or between the testimony of different witnesses, may or
may not cause the jury to discredit such testimony. Two or more persons witnessing an incident or a
transaction may see or hear it differently; and innocent misrecollection, like fallure of recollection, is
not an uncommon experience. In weighing the effect of a discrepancy, dways consider whether it
pertains to a matter of importance or an unimportant detail, and whether the discrepancy results from
innocent error or intentiona falsehood. After making your own judgment, you will give the testimony
of each witness such credibility, if any, asyou may think it deserves.

126. Jury ingtructions are to be read as awhole not in isolation. Laney v. State, 486 So. 2d 1242, 1246
(Miss. 1986). In Bell v. State, 725 So. 2d 836 (Miss. 1998) the defendant offered an instruction that
advised the jury that they were the sole judges of the credibility of withesses and inconsistencies may cause
the jury to discredit awitnesss testimony. The offered ingtruction was vague, abstract, and referred to the
dangers of relying on the testimony of a particular witness. Id. a 29. Thetrid court refused to grant the
indruction stating thet it was adequately covered by other ingtructions. I1d. Thetrid court granted
indructions advising the jury that it was the sole judge of credibility of testimony and supporting evidence,
an ingruction on accomplice testimony advising the jury to consider the testimony of an accomplice with
care and caution and a reasonable doubt instruction stating that reasonable doubt may be based on conflicts
of testimony. Id. On review, the Missssppi Supreme Court agreed with the trid court ruling that "atria
judgeis under no obligation to grant redundant ingtructions.” 1d. "To do so can only create confuson and
make it more difficult for the jury to understand the charge.” Id.

917. In the case sub judice, the trid court refused ingtruction D-5 because it was poorly worded and did
not properly ingtruct the jury on the correct law. Thetria court did, however, grant instructions on
accomplice testimony and reasonable doubt which properly instructed the jury on the gpplicable law. "Since
al ingructions are to be read together and if the jury isfairly ingructed by other indructions, the refusa of
any Smilar ingruction does not condtitute reversble error." Laney 486 So. 2d at 1246.

1118. The court properly denied instruction D-5.
[1.
The verdict was against the weight of the evidence.

1119. Ellis argues that the evidence was insufficient and too weak to convict him of capitd murder. He bases
this on the State having presented only one witness to the shooting. This witness had given a prior

incons stent statement regarding the shooting. Ellis argues that because the State did not offer any other
direct evidence identifying him as the shooter, the verdict was againg the weight of the evidence and the
verdict should be reversed.

120. The Court is "authorized to reverse only where, with respect to one or more of the elements of the



offense charged, the evidence so consdered is such that a reasonable and fair-minded juror could only find
the accused not guilty.” McClain v. State, 625 So. 2d 774, 778 (Miss. 1993). Substantia facts exist in the
record from which the jury could conclude that Ellis was guilty of capital murder.

121. Pursuant to Miss. Code Ann. 897-7-19(2)(c) (Supp. 1999) murder while engaged in the commission
of robbery is capitad murder. The State presented testimony about the events surrounding the robbery and
Elliss presence and participation in the robbery. The State established that Ellis owned the 9mm gun used
as the murder weapon. The State dso established that Tapp died from a gunshot wound inflicted during this
robbery. After consdering the evidence before it, the jury convicted Ellis of cagpital murder. Thistestimony,
if found credible by the jury, could provide substantial evidence to return averdict of guilty. "Only when the
verdict is so contrary to the overwhelming weight of the evidence that to dlow it to stand would sanction an
unconscionable injustice will this Court disturb it on apped.” White v. Sate, 732 So. 2d. 961 (120) (Miss.
1999). We cannot say that the verdict was againgt the weight of the evidence.

122. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT OF CONVICTION OF
ANTWON LESHAY ELLISOF CAPITAL MURDER AND SENTENCE OF LIFE
IMPRISONMENT WITHOUT PAROLE TO RUN CONSECUTIVE TO 97-1-95 AND 97-3-215
COUNTSI AND Il ALL IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
HINDS COUNTY.

McMILLIN, CJ., SOUTHWICK, P.J., BRIDGES, IRVING, LEE, MOORE, MYERS,
PAYNE, AND THOMAS, JJ., CONCUR.



