IN THE COURT OF APPEALS

OF THE

STATE OF MISSI SSIPPI
NO. 1999-K A-01297-COA

PRENICE L. BOLDEN
V.
STATE OF MISSISSIPPI

DATE OF TRIAL COURT
JUDGMENT:

TRIAL JUDGE:
COURT FROM WHICH APPEALED:
ATTORNEY S FOR APPELLANT:

ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY':
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE
7/20/1999

HON. MARCUS GORDON

NESHOBA COUNTY CIRCUIT COURT
EDMUND J. PHILLIPS JR.

ROBERT N. BROOKS

OFFICE OF THE ATTORNEY GENERAL
BY: W. GLENN WATTS

KEN TURNER

CRIMINAL - FELONY

GUILTY OF POSSESSION OF COCAINE: SENTENCED
TO SERVE A TERM OF 6 YEARSIN THE MDOC AND
PAY A FINE OF $3,000 AND ALL COSTS OF COURT

AFFIRMED - 09/12/2000

10/3/2000

BEFORE SOUTHWICK, P.J., BRIDGES, AND THOMAS, JJ.

SOUTHWICK, P.J., FOR THE COURT:

911. Prenice Bolden was found guilty by a Neshoba County jury of possession of cocaine. He appeds,
assarting that the trid court erred in admitting his post-arrest statement and that the search of his vehicle was
invaid. We find these assgnments to be without merit and affirm.

FACTS

2. Early in the morning on July 19, 1998, two Philade phia police officers noticed a car with its headlights
on behind an abandoned building in Philadelphia. The officers investigated and found Prenice Bolden
standing outside his car urinating. The officers asked Bolden for some identification. He reached into his car
and removed a driver's license from above the driver's Sde sun visor.

113. While the officers checked the vdidity of Bolden's license they aso determined that he was intoxicated.



The officers conducted field sobriety tests, which Bolden failed. The officers noticed that Bolden had two
containers of beer in the front seat of his car, one of which was open. The officers arrested Bolden for
violation of Philaddphias open container law. Bolden was not arrested for DUI because the officers had
not seen him driving his car.

4. Bolden was arrested. One of the officers sought to secure any vauables that may have been in Bolden's
car. The officerstedtified that this was standard policy for the police department in order to decrease
ligbility for itemsthat could be stolen from an unattended automobile. As the officer reached above the sun
visor from which Bolden had removed his license, aclear bag containing whet the officer thought was
cocaine fdl to the floorboard of the car.

5. After Bolden was taken to the police gation, the officers informed him of his Miranda rights. He
indicated that he understood them. Bolden was then asked where he had purchased the drugs. Bolden
identified the street on which he bought the cocaine, as well as the make and color of the automobile of the
person from whom he bought it and the amount he paid. Bolden was charged with possession of cocaine.

116. From his subsequent conviction for possession of the drugs, Bolden appedls asserting that the search of
his car that reveded the cocaine wasiillega and that he was unable to vdidly waive his Miranda rights
because of hisintoxicated State.

DISCUSSION
l. Illegal search

7. Bolden assarts that the search of his automobile was invaid. Bolden's view of the law is that the
warrantless search was invalid because it was not incident to an arrest nor was it conducted to ensure the
safety of the officers. See Knowles v. lowa, 525 U.S. 113 (1998).

8. Thissearch is properly classfied as an "inventory search.” Thisis not an inventory search in its most
common form because Bolden's car was not being impounded at the time the search occurred. The officer
testified that because of potentid liability by the police department for theft from the temporarily abandoned
vehidle, it isther policy to remove anything of vaue and place those items with the person's belongings at
thejall. The officer testified that he looked under the visor only because that is where Bolden reached to
retrieve his identification.

9. Theinventory of asaized vehicle is distinguishable from an automobile search incident to alawful arrest
or based on probable cause that the vehicle is being used to transport contraband. Such searches are
judtified to avoid harm to police from unknown itemsin the car if it isimpounded, to avoid fdse cams of
theft, and to prevent vandalism of property. South Dakota v. Opperman, 428 U.S. 364, 369 (1976).
Reasonable and related regulatory interests are involved even when avehide is not impounded but is left
unattended because of the arrest of the driver.

The reasonableness of any search without awarrant is measured from the standpoint of the conduct
of the searchers. If their conduct isin some way reprehensible; or if they precipitate a search and are
moativated therein soldy by adesireto "hunt” for incriminating evidence; or if they do so without any
plausible explanation or judtification; theinvasion is an unreasonable one.

Robinson v. Sate, 418 So.2d 749, 752 (Miss. 1982) (quoting Godbee v. State, 224 So.2d 441, 443



(Fla. App. 1969)).

1110. Thetria court conducted a suppression hearing and determined that under the totality of the
circumstances, including the unusud placement of Bolden's driver'slicense, thiswas avdid search. This
ruling is supported by the facts. Weighing the intrusion of the State againgt the protection of Bolden's
interests, we cannot say that the tria court's decision here was erroneous.

Il1. Admission of Statement

111. Bolden next asserts that, because he was intoxicated at the scene, he did not make an intelligent
waiver of hisrights prior to stating where he had purchased the cocaine.

112. The determination of whether a confession is admissble isafinding of fact which is not disturbed
unless the trid judge gpplied an incorrect legd standard, committed manifest error, or the decison was
contrary to the overwheming weight of the evidence. Balfour v. Sate, 598 So.2d 731, 342 (Miss. 1992).
Bolden correctly notes that "before a confesson can be received into evidence, it must be shown to be
competent in that it was fredy and voluntarily given. Thisisalega question to be determined by the court
on aprdiminary investigation by the court out of the presence of the jury.” Rhone v. State, 254 So.2d 750,
754 (Miss. 1971).

113. At the suppression hearing on the statement, the court heard testimony from the two arresting officers,
both of whom agreed that although Bolden was too intoxicated to drive, he was not so intoxicated asto be
unable to understand his Miranda rights or the questions posed to him by the officers. In the abosence of
Bolden's testimony at that suppression hearing, the trid court found that Bolden was competent to waive
those rights. In addition, the court found that Bolden did waive hisrights and did so "without coercion,
intimidation, threets of violence or otherwise." We find nothing in the record which would indicate thet the
tria court's findings were erroneous.

114. THE JUDGMENT OF THE NESHOBA COUNTY CIRCUIT COURT OF CONVICTION
OF POSSESSION OF COCAINE AND SENTENCE OF S X YEARSIN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONSAND A FINE OF $3,0001S
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED AGAINST NESHOBA COUNTY.

McMILLIN, CJ., KING, P.J., BRIDGES, IRVING, LEE, MOORE, MYERS, PAYNE,
AND THOMAS, JJ., CONCUR.



