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1. Kenneth Taylor appedls pro se from the Lamar County Circuit Court's denid of his petition for post-
conviction relief. Taylor asserts that his guilty pleawas not entered knowingly and voluntarily due to
ineffective assstance of counsel and falure of thetrid court to inform him of the minimum mandetory
sentence for the charges againg him. We disagree and affirm.

FACTS

2. In 1996, seventeen year old Kenneth Taylor and an accomplice, Robert L. Y oung, entered Pearson's
Pawn and Gift Shop in Purvis and asked Angd Pearson if they could look a a gun. Mrs. Pearson told them
they were too young to do so. Taylor then displayed his own wegpon and told Mrs. Pearson to give him a
pistol and some other merchandise, including gold jewdry. While Taylor was attempting to rob Mrs.
Pearson, Y oung went down the hallway and found Mrs. Pearson's husband, Eddie Pearson, who was with
his father in aback room ingadling sheves. The younger Pearson told Y oung to return to the front of the
store, and a struggle began. Pearson told police that he believed Y oung was about to pull out a weapon.

3. When Taylor heard the struggle in the back halway, he fled with Y oung close behind him. Eddie



Pearson obtained a pistol from his wife and followed the pair, firing some shots. One of those shots hit
Taylor in the buttocks. Taylor came upon Christina Murray parking her car and forced her out of the car at
gunpoint. He drove the car and picked up Y oung a short distance away. The two then drove to Lumberton,
where they persuaded afriend, Denetha Clark, to give them aride and abandoned the Murray vehicle.

4. Taylor was indicted on charges of armed robbery and attempted robbery. The State had evidence
againg Taylor including the bullet recovered from his buttock, blood in the seet of the Murray car, abullet
hole in his pants and the eyewitness testimony of the Pearsons and Murray. Taylor pled guilty to reduced
charges of robbery and attempted robbery. Y oung was separately charged with attempted robbery and
accessory after the fact to robbery. After interrogating Taylor as to his understanding of the meaning and
consequences of aguilty plea, the court sentenced Taylor to two consecutive terms, of fifteen yearseach in
the custody of the Mississippi Department of Corrections. By statute he must serve at least eghty-five
percent of that sentence before being eligible for parole. Miss. Code Ann. § 47-5-138(4) (Supp. 1996).

5. In hismation for pogt-conviction relief, Taylor sad his atorney mided him asto the time he would
actudly serveif he pled guilty. Allegedly, his guilty pleawas thusinvoluntary and his counsd ineffective. He
gpped s from the denid of that motion by the Lamar County Circuit Court.

DISCUSSION

6. Taylor assrts that his atorney advised him that if he went to trid he would likely be convicted and
recaive two life sentences, but that if he pled guilty he would serve only about seven years. Taylor Statesin
his appellate brief that his counsd never explained the "eighty-five percent rule” to him, and that the judge
inadequatdy explained it. Taylor says he never would have entered a guilty pleaif he had understood he
would have to serve more than twenty-five years before he would be eigible for release. In addition, he
arguesthat his attorney was ineffective because he did not investigate the crime and because he faled to
raise theissue of Taylor's sate of mind as a defense to his actionsin steding Murray's car.

7. Mississppi's Post-Conviction Relief Act requires that these motions be verified and must contain a
concise statement of the grounds upon which the motion is based, a separate statement of the facts within
the persona knowledge of the prisoner as well as a specific statement of those facts which are not within the
prisoner's personal knowledge. Miss. Code Ann. § 99-39-9 (Supp. 1999). If it appears from the face of
the motion, any exhibitsto it and the prior proceedings that the movant is not entitled to relief, the judge

may order dismissa of the motion. Miss. Code Ann. § 99-39-11 (Supp. 1999):

Respect for the integrity of thejudicid process mandates that we require of such applicants afar more
subgtantia and detailed threshold showing, far in excess of that we deem necessary in the case of a
plantiff in acivil action or, for that metter, in the case of the prosecution in acrimind indictment. In this
context we understand Section 99-39-9 suggest(s) aregime of sworn, fact pleadings, based upon
persona knowledge.

Neal v. State, 525 So. 2d 1279, 1280 (Miss. 1987).

118. Here the trid court dismissed the motion, finding it insufficient to overcome the evidence in the record
that Taylor understood the consequences of his plea and that his counsel was effective. On apped, we will
not reverse atria court's denia of post conviction rdief absent afinding that the trid court's decison was
clearly erroneous. Kirksey v. State, 728 So. 2d 565, 567 (Miss. 1999).



|. Voluntariness of Guilty Plea

19. In accepting aplea of guilty, thetrid court has a duty to address the defendant and to make sure that:
(8) the defendant is competent to understand the nature of the charges, (b) that he understands the nature
and consequences of the pleaas well as the maximum and minimum pendaties provided by law; and (c) that
he understands that by pleading guilty, he iswaiving certain condtitutiond rights. URCCC 8.04(A)(4).

110. Perhapsin consderation of Taylor's age a the time (seventeen) and hisleve of education (eighth
grade), the judge at the plea hearing questioned him repeatedly as to whether or not he understood what
would happen if he pled guilty. Taylor said he understood and declined numerous opportunities to change
his mind. The record shows that the trid judge explained the minimum and maximum sentences for the
offensesinvolved aswell asthe "eighty-five percent rule.”

Q. Now, Kenneth, we were discussing the firgt part of this hearing about plea bargaining. This Didtrict
doesn't use plea bargaining, but what normally happensis I'd order a presentence investigation report,
avictim impact statement, take your petition and hearing today and those items and sit down and
arive & what | believe to be afair sentence, and that's the sentence you'd have to serve. That would
be exactly what would happen if you went to tria with ajury tomorrow and they found you guilty of
count one, count two or both counts. And then I'd arrive, like | told you, at a sentence that | thought
was correct. And Mr. McDondd stated that the State's reducing these charges upon your agreement
for me not to do that. In other words, you're going to accept the fifteen year sentence on count one
and then afifteen year sentence on count two and they are to run consecutive for atota of thirty
years. Do you understand that?

A.Yes gr.

Q. But by reducing it from armed robbery you don't have to serve the first ten years of each sentence
without digibility for parole. Do you understand that?

A.Yes gr.

111. The judge's reference to serving the firdt ten years of each sentence without digibility for paroleis
explaining the statutory requirement that no person convicted of armed robbery is digible for parole until
serving ten years of the sentence. Miss. Code Ann. 8§ 47-7-3 (Supp. 1999). Only after a prisoner has
served ten years could he begin to accumulate "earned-time" that could reduce his remaining imprisonment
by fifteen percent. Miss. Code Ann. § 47-5-139 (1)(e) (Supp. 1999). The plea arrangement was that the
prosecutor would remove the firearm element of the charge if Taylor would plead guilty to robbery and
attempted robbery. If Taylor were sentenced to thirty years for armed robbery, he would have to serve all
of the first twenty years but the remaining ten years could be reduced by fifteen percent. In the dternative, if
the court sentenced Taylor to atota of thirty years for robbery and attempted robbery, dl thirty years
would be subject to the potentia fifteen percent reduction. The differenceis that he would have to serve
28.5 years for two fifteen-year armed robbery sentences but only 25.5 years under the sentences that he
received for robbery and attempted robbery.

112. Whét the tria judge meant by the statement that immediatdly followed those dready quoted is unclear:

Q. Now, of course, right now the truth in sentencing isin effect in Mississppi. So unless the legidature
changesit you would have to serve eighty-five percent of twenty years before you could be released



on post release supervison. Do you understand that?
A.Yes gr.

113. Wefird note that Taylor never refers to this atement ether in his pleadingsin the trid court nor in his
origind brief here. Only in the fina paper filed in this entire PCR proceeding, hisreply brief on apped, does
he even mention that statement by the judge. We will later anadyze the effect of that seeming lack of concern
for the statement, but in summary, it is difficult to find Taylor was mided by something that he never
mentioned until the end of the entire process.

124. When the trid judge in this quote referred to "eighty-five percent of twenty years' he may ill have
been explaining the difference between the firg twenty years arisng from a conviction on two armed
robbery counts as opposed to the first twenty years on two smple robbery convictions. The smpler
explandion is that he meant to say "thirty" instead of "twenty" years.

1115. Taylor argues that a person pleading guilty must be informed of "hisrights, the nature and
consequences of the act he contemplates, and any other relevant facts and circumstances, and, thereafter,
voluntarily enter theplea” Vittitoe v. State, 556 So. 2d 1062, 1063-64 (Miss. 1990). In that case, the
court found that Vittitoe's guilty pleawas involuntary because he was not informed of the three-year
minimum sentence for armed robbery before he entered a guilty plea. Id. at 1065.

116. The only possible defect hereisthat a one point the trid judge literally said that after serving eighty-
five percent of twenty years he could be eigible for release. However, instead of seventeen years, Taylor
actualy had to serve 25.5 years before release under the present statutory restrictions on early release. The
rest of the trid judge's lengthy explanation correctly stated that Taylor would receive two fifteen year
sentences, totaling thirty years and not twenty, and he would need to serve eghty-five percent of any
sentence. We do not find that a defendant who has pled guilty must be alowed to withdraw his pleajust
because a one stage during the proceedings the trid judge may either have spoken incorrectly or
confusingly. It isthe overdl clarity of what the court informed the accused thet is centra. The fulcrum on
which the right to withdraw a plea pivots is whether the accused's plea was involuntary, which in this context
would mean that due to an incorrect explanation by the court he was mided about the minimum sentence
that he actually would have to serve. 1d. at 1063-64.

117. We now turn to Taylor's alegations. In the three different pleadings that he filed in the trid court, he
never refers to the court's statement about a twenty year sentence. Never does he say that based on the
judge's statement, he thought that he would serve about seventeen years instead of twenty-five. Insteed, he
argued that his counsd had promised him that he would only have to serve seven yearsif he accepted the
thirty-year sentence. Thefirst tria court pleading was amotion to set aside his sentence. The next was a
motion seeking the supreme court's authorization for him to proceed, which was unnecessary since his case
had not been previoudy appedled to that court. See Miss. Code Ann. § 99-39-7 (Rev. 1994). A third trial-
court filing, which in fact may have been part of one of the previous two, gppears largely to be a brief. None
referred to this statement.

1118. Taylor aso does not mention this statement in his origina appellate brief. Only in hisreply brief does he
findly alude to the statement. There he saysthat the "trid judge told me | would have to do 85% of 30
yeard,] that | had to do 20 years of the 30 year sentence. But [the] trid judge didn't inform me of [the]
mandatory minimum sentence | could get for said crime.” So even in the reply brief heis not arguing thet the



reference to "twenty years' was error. If this statement was cgpable of causing harm, Taylor does not dlege
it.

1119. The complaint that Taylor does make, that the trid judge never informed him of the mandatory
minimum sentence, is specious. The judge told Taylor that he would receive two fifteen year sentencesto
run consecutively, and that he would have to serve eighty-five percent of the sentence that he received.
There was no range of potentia sentences here -- the court told him precisdy what he would be given if he
pled guilty. The court aso explained the mandatory minimum if Taylor was convicted of armed robbery --
ten years without reduction and eighty-five percent of the remainder. The fact that the trid judge referred to
"twenty years' a one point for ambiguous purposes does not invaidate the darity of the overdl explanation
during the plea.

920. Taylor dso complains of his lawyer's conduct, namely, the dleged misrepresentation by his counsdl
that he would only have to serve seven years. In a post-conviction rdlief case, where the petitioner's
pleadings arein direct conflict with the evidence in the transcript of the plea hearing, the motion fallsto meet
the statutory burden of proof required to establish a primafacie showing. Ford v. State, 708 So. 2d 73,

76 (Miss. 1998). There was no proof other than Taylor's own statement that his counsd mided him, and the
dlegation is belied by the record itsdf in which the court explained that Taylor would have to serve eighty-
five percent of his sentence and Taylor responded that he understood that. When the accused's sworn
datements a a plea hearing are incons stent with an affidavit that he files in support of post-conviction
petition, asummary dismissd of the petition isjudtified. Taylor v. State, 682 So.2d 359, 364 (Miss.1996).
There was not even an dlegation that the trid judge's stlatement about "twenty years' mided him. Wefind no
error inthe dismissd of Taylor's daim that his guilty pleawas involuntary.

I1. Ineffective Assistance of Counsel

121. Next Taylor complains that his attorney Thomas Schwartz was ineffective in representing him because
he faled to investigate thoroughly the circumstances surrounding the robbery and falled to raise Taylor's
mental Sate as adefense.

122. At the plea hearing, when the judge asked Taylor if his attorney had done everything he believed he
should have done to represent him properly, Taylor sad yes, with the exception that Schwartz "should have
got me a better pleabargain." The court then explained to Taylor that the court did not define its procedures
aspleabargaining per se, but that the district attorney would reduce the charge from armed robbery to
robbery if Taylor pled guilty and accepted afifteen year sentence on each charge. Taylor accepted that and
declined the court's repested offer to let the case go to trid.

123. Taylor dleged in his motion for post-conviction rdlief that his attorney coerced him into accepting a
plea bargain that was not in his best interest. But when asked by the court whether anyone, specificaly Mr.
Schwartz, had pressured him into pleading guilty, Taylor responded that he had not. Taylor's alegations
now directly contradict his own sworn statements at the plea hearing, documented in the transcript. We
conclude as did the trid judge that Taylor was satisfied with his attorney's performance and that no one
coerced himinto pleading guilty.

124. Taylor dso argues that his attorney raised no defenses for him, in particular, those related to his state
of mind at the time he stole the car from Murray. Because Taylor pled guilty, he waived any defenses he
might have had to the charges. Anderson v. State, 577 So. 2d 390, 391 (Miss. 1991) (stating that a valid



guilty plea operates as awaiver of al non-jurisdictiond rights or defectsincident to trid). Wefind no basis
to conclude that a strong and meritorious defense was thereby waived.

1125. The standard for review for clams of ineffective assstance of counsd requires a showing that (1)
counsdl's performance was deficient and (2) that the deficiency prejudiced the defense. "The burden to
demonstrate both prongs is on the defendant who faces a strong but rebuttable presumption that counsd's
performance falls within the broad spectrum of reasonable professiona assstance.” Eakes v. State, 665
So. 2d 852, 872-73 (Miss. 1995). "Only where there is a reasonable probability that without counsd's
error the outcome of the tria would have been different will this Court find ineffective representation.” Id. at
873.

1126. The circuit court was correct in finding that Taylor had not satisfied even the first prong of this two-
prong andyss. He failed to show that his attorney's conduct was deficient; therefore, there was no deficient
conduct to cause prgjudice to his case. This clam iswithout merit.

127. THE JUDGMENT OF THE CIRCUIT COURT OF LAMAR COUNTY DENYING POST
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
LAMAR COUNTY.

McMILLIN, CJ., KING, P.J., BRIDGES, IRVING, LEE, MOORE, MYERS, PAYNE,
AND THOMAS, JJ., CONCUR.



