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EN BANC.

BANKS, PRESIDING JUSTICE, FOR THE COURT:

L. This case presents the question whether a circuit court abused its discretion in granting sanctions against
the atorney for a plaintiff who sued an employer based upon no grester knowledge than the fact that the
alleged tortfeasor was employed by the employer. We conclude that the court did not abuse its discretion in
determining that the complaint was frivolous under Miss. R. Civ. P. 11(b). Accordingly, we affirm the circuit
judge's award of sanctions.

l.
a

2. On December 12, 1997, Laura Eatman ("Eatman), through her attorney Scott Bedl, of Morris Bart,
Ltd. of New Orleans, Louisana, filed alawsuit againgt Jack McCorvey ("McCorvey") and the City of
Moss Point ("City"). Prior to ingtituting suit, Eatman timely put the City on written notice of her claim. Some
two months later (after a complaint and answer were filed) the City filed its motion for summary judgment
and sanctions or in the dternative, motion to compd.

13. On May 22, 1998, the motion came on for hearing before Circuit Judge Kathy King Jackson. Kenneth
M. Altman of Morris Bart, Ltd., represented Eatman in place of Bedl. In an order entered on May 29,
1998, Judge Jackson granted the City's motion for summary judgment, dismissed Eatman's claims against
the City with prejudice, and certified asfina pursuant to Miss. R. Civ. P. 54(b), and sanctioned Eatman's




counsdl $1,500 for "reasonable legd expenses. . . incurred by the City of Moss Point in defending againgt
thisaction pursuant to Rule 11 M.R.C.P." Eatman and her counsel timely gppeded.

b.

4. On December 10, 1996, a twelve-car pileup occurred in Jackson County. On September 11, 1997,
Bed sent anotice of clam to the Mayor of Moss Point, Louis Jackson, dleging that McCorvey was
operating with permisson a 1972 Chevrolet owned by the City of Moss Point, that he wasin the course
and scope of his employment with the City of Moss Point, and that he lost contral of his vehicle and
collided with Eatman. Beal wrote that "the City of Moss Point is responsible for dl damages sustained by
Laura Eatman due to the negligence of its employee’ and that it would be proven that the negligent conduct
of the City resulted in persond injuries to Eatman which amounted to $350,000.

5. The City conducted an investigation as contemplated by the Tort Claims Act and found that McCorvey
was on a three-week vacation at the time of the accident. David Mitchell of the Mississippi Municipd
Service Company aso conducted a brief investigation and concluded on October 22, 1997, that
McCorvey wasin his own vehicle, on vacation, and that the City of Maoss Point was in no way involved.
On that day he sated in aletter that he was to forward this information to Bedl, Eatman's atorney at the
time. There is substantia controversy between the parties as to whether Eatman's attorney ever received
such notice. In any event, suit wasfiled in December.

.
a

6. Under Miss. R. Civ. P. 11(b), the court may award reasonable expenses and attorney's fees against a
party or his atorney, or both, whose pleading or motion (1) isfrivolous or (2) isfiled for the purpose of
harassment or ddlay. "Filing isthat which triggers the possibility of sanctions™ Nationwide Mut. Ins. Co.
v. Evans, 553 So.2d 1117, 1120 (Miss.1989). "[A] pleading or motion is frivolous within the meaning of
Rule 11 only when, objectively speaking, the pleader or movant has no hope of success” Tricon Metals &
Servs., Inc. v. Topp, 537 So.2d 1331, 1336 (Miss.1989). In reviewing whether the imposition of
sanctions is warranted under Rule 11, this Court uses an abuse of discretion standard. January v. Barnes,
621 So.2d 915, 921 (Miss. 1992).

b.

117. Eatman argues that the sanctions should be overturned because there were no specific findings made on
the record that her complaint againgt the City was frivolous, filed for the purpose of harassment or delay, or
had no hope of success. See vy v. Merchant, 666 So.2d 445 (Miss. 1995); Stringer v. Lucas, 608
$0.2d 1351 (Miss. 1992). She notes that during the hearing, the judge made the following findings:

BY THE COURT: All right. I've heard enough. The Court will grant summary judgment to the City of
Moss Point. And I'm going to look at your documentation concerning your expenses and attorneys
fees, and I'll let you know on that point.

In her order, the judge stated the following:
IT ISFURTHER ORDERED thet the Attorney for the Plaintiff shal pay reasonable lega expensesin



the amount of Fifteen Hundred and no/100's ($1,500.00) dollars incurred by the City of Moss Point
in defending againg this action pursuant to Rule 11 M.RC.P.

118. The City clams that the omission of a statement of findings of fact is not abar to affirming the judge's
decison. The City points out that in Stuations like this, this Court will assume that the judge made
determinations of fact sufficient to support its ruling where no specific finding has been made. Love v.
Barnett, 611 So.2d 205, 207 (Miss. 1992); Waltersv. Patterson, 531 So.2d 581, 583 (Miss. 1988).
We agree.

C.

9. Eatman's second argument in favor of reversa of the circuit court's decision is that the circuit judge
erroneoudy applied a continuing duty standard instead of objectively viewing the position of Eatman at the
time she filed the complaint. Eatman proposes that litigants and their attorneys are not under a continuing
duty to monitor the status and merit of pleadings and motions and are not required to immediately abandon
adamif it later gppearsto befrivolous. In re Fankboner, 638 So.2d 493, 498 (Miss. 1994).

1110. Eatman damsthat the following portion of the transcript discloses that the circuit judge clearly
imposed a continuing duty standard upon her counsdl and erroneoudy considered what had occurred since
the lawsuit was filed:

BY MR. ALTMAN: .. .Thislawsuit wasfiled judge, on December 12, 1997 . . . It may end up, after
this deposgition is taken, that he wasn't on hisway to work, that he wasn't carrying something for the
City.

BY THE COURT: Well, he's dready said that, under oath, in two different things, that he wasnt.

BY MR. ALTMAN: What he said, Y our Honor, is that- -

BY THE COURT: They filed an affidavit, he says he waan't working. And he'sfiled answersto
interrogatories that said he wasn't working.

BY MR. ALTMAN: And hisopinionisfine. And his opinion may- -
BY THE COURT: His opinion? Those are sworn statements filed in court.

111. Eatman clams that the circuit judge erred by consdering these two sworn statements (affidavit and
answers to interrogatories) which were made after the lawsuit was filed (L Eatman points out thet a the time
that she filed the lawsuit, there existed no affidavit or sworn testimony thet, a the time of the accident,
McCorvey was not acting on behaf of the City or somehow within the course and scope of his
employment.

112. In congdering whether an action is frivolous we look to the facts known at the time of filing the
complaint. Bean v. Broussard, 587 So.2d 908, 912 (Miss. 1991)("We begin with the frivolousness
sandard. We focus upon the information Bean had at the time he filed the complaint™). "[A] pleading or
moation is frivolous within the meaning of Rule 11 only when, objectively spesking, the pleader or movant
has no hope of success.” Tricon Metals & Servs,, Inc., 537 So.2d at 1336.

113. In Bean, the defendant doctor charged atorney Bean with filing a frivolous complaint. 587 So.2d at



912. There, an associate informed Bean that the doctor ether correctly diagnosed an infant's condition and
overlooked the hitory given to him regarding the child's allergy or that the doctor incorrectly diagnosed the
child's condition. Bean subsequently received documentation that supported the information he received
from his associate. After recalving this information, Bean agreed to become associate counsdl in the case
and help the party seek redress from those in whose care they entrusted their child. Id. There, this Court
held that the filing of the complaint was neither frivolous nor filed for the purpose of harassment or delay. 1d.

114. This case is different. The record reflects that at the time the complaint was filed the only basis Eatman
had to sue the City of Moss Point was that Jack McCorvey was employed by the City. After filing the
complaint, it was discovered that McCorvey was on vacation at the time of the accident and in his own
vehicle. At the time of the complaint, however, the alegation that McCorvey was acting within the scope of
his employment could only have been made by speculation or guesswork. The alegation made by the initia
letter that McCorvey was operating a vehicle owned by the City had no bassin fact and no evidentiary
support. Eatman's attorney admitted that he had nothing to show that the City of Moss Point had anything
to do with the accident. The transcript of the summary judgment hearing is clear on this point.

BY THE COURT: Wel, what have you got to show that the City of Moss Point has anything to do
with it?

BY MR. ALTMAN [Eatman's atorney]: At this point, we don't have anything, other than what we
have in the police report.

BY THE COURT: Which iswhat? That just shows that's where he worked.
BY MR. ALTMAN: That's correct, Judge.

BY THE COURT: It doesn't say anything e se.

BY MR. ALTMAN: That's correct.

115. There was a proper procedure to include the City of Moss Point in this suit if it was determined thet it
was an interested party. If after filing the suit against McCorvey, it was discovered that he was acting within
the scope of his duties for the City of Mass Point, then the City could have been added as a defendant.
However, our rules and case law do not authorize Smply dragging a defendant into court to defend aclam,
prior to acquiring having knowledge, information or belief that there is a good ground to support that claim.
Miss. R. Civ. P. 11(a).

1116. For these reasons, the circuit court did not abuse its discretion in concluding that Eatman's complaint
agang the City of Mass Point was frivolous and in awarding sanctions againg Eatman's attorney. The
circuit court's order imposing Rule 11 sanctions and granting summeary judgment is affirmed.

117. AFFIRMED.

PRATHER, CJ.,PITTMAN, PJ., SMITH, MILLSAND COBB, JJ., CONCUR. McRAE,
J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY DIAZ,J. WALLER,
J., DISSENTSWITH SEPARATE WRITTEN OPINION.



McRAE, JUSTICE, DISSENTING:

118. While | have no quarrel with the dismissd in this case, to sanction Eatman for filing what a the time
gppeared to be acompletely viable claim is unjust. We have dways dlowed plaintiffsto "test the waters' at
theinitid pleading sage. One must wonder whether the mgjority will sanction defense counsd in the future
for filing generd deniasin their answer which later turn out to be incorrect. Accordingly, | dissent.

1119. On December 10, 1996, a twelve-car pileup occurred, and at least three accident reports were
generated due to the accident. On September 11, 1997, Laura Eatman's attorney, Scott Bedl, of Morris
Bart, Ltd. of New Orleans, Louisana, sent anotice of clam to the Mayor of Moss Point, Louis Jackson,
informing him that Jack McCorvey, J. was operating with permisson a 1972 Chevrolet owned by the City
of Moss Point, that he was in the course and scope of his employment with the City of Moss Point, and that
he logt control of hisvehicle and collided with Laura Eatman. Bed wrote that "the City of Moss Point is
respongble for al damages sustained by Laura Eatman due to the negligence of its employee”’ and that it
would be proven that the negligent conduct of the City resulted in persona injuries to Eatman which
amounted to $350,000.

1120. The City conducted an investigation, as contemplated by the Tort Clams Act, and found that Jack
McCorvey was on athree-week vacation at the time of the accident. David Mitchell of the Mis3ssippi
Municipa Service Company aso conducted a brief investigation and concluded on October 22, 1997, that
McCorvey wasin his own vehicle, on vacation, and that the City of Mass Point was in no way involved.
On that day he stated in aletter that he was to forward this information to Bedl, Eatman's atorney at the
time. There is substantia controversy between the parties as to whether Eatman's attorney ever received
such notice.

121. Sanctions under M.R.C.P. 11 "are warranted when the pleading or motionis 1) frivolous or 2) isfiled
for the purpose of harassment or deay.” In re Fankboner, 638 So.2d 493, 498 (Miss.1994)(citing
M.R.C.P. 11)." TA] pleading or mation is frivolous within the meaning of Rule 11 only when, objectively
speaking, the pleader or movant has no hope of success." " Stevensv. Lake, 615 So.2d 1177, 1184
(Miss.1993)(quoting Tricon Metals & Servs., Inc. v. Topp, 537 So.2d 1331, 1335 (Miss.1989)).
Though a case may be wesk or "light-headed,” that is not sufficient to label it frivolous. Nicholsv. Munn,
565 So.2d 1132, 1137 (Miss.1990).

122. Under the first prong of the two-part test, this Court has held that a party has no hope of success
when the defendant has a complete defense to the claim. Tricon, 537 So.2d at 1336 ("If a defendant has a
complete defense, then it follows that a plaintiff has no hope of success. It isthe same asif plaintiff filed and
pursued a clam that was clearly barred by the statute of limitations.") While this Court did tipulate that the
mere rgection of aclam on its merits does not automaticaly subject a party to such sanctions, the plaintiff
inTricon was shown to be aware of the defendant's defense. I d.

123. At the time that the lawsuit was filed, there existed no affidavit or sworn testimony that, at the time of
the accident, McCorvey was not acting on behaf of the City or somehow within the course and scope of
his employment. While there does gppear to be quite a controversy regarding the communication between
the parties, there is absolutely no hard evidence that Eatman was given notice McCorvey was on
vacation at the time of the accident.

124. Asto the second prong, it is not enough to show that a caseis merely wesk in order for this Court to



find that it was brought to harass. Brown v. Hartford Ins. Co., 606 So.2d 122, 127 (Miss.1992).

1125. This Court reversed a Rule 11 sanction in Dethlefs where there was no "injury caused or resulting
from these unfounded charges™ Dethlefs v. Beau Maison Dev. Corp., 511 So.2d 112, 118 (Miss.1987).
This Court said that while the charges dleged by the plaintiff werein fact "inflated,” they caused no damage
to the defendant. 1d. This Court found that there was no proof of any injury resulting from the unfounded
charges aside from having to defend the case. 1 d.

126. While there was an obvious lack of communication and cooperation between the partiesin this case,
perhaps due to more than one attorney working on this case on Eatman's behadf, there is no proof that suit
was brought in hopes of harassing the City or McCorvey. The circuit judge clearly based the award of
sanctions under Rule 11 on informeation received after the initid notice and complaint were filed.

127. While the City's motion for summary judgment was properly granted, the circuit court judge abused
her discretion in taxing Eatman with attorney's fees and costs. At the time the lawsuit was filed, there existed
no affidavit or sworn testimony that a the time of the accident McCorvey was not acting on behdf of the
City or somehow within the course of his employment. Applying the proper legd standard, there exists no
evidence that, a the time the complaint wasfiled, it was frivolous or filed for the purposes of harassment or
delay. Accordingly, | dissent.

DIAZ, J., JOINSTHIS OPINION.
WALLER, JUSTICE, DISSENTING:

1128. Although | agree that sanctions may be warranted, | respectfully dissent because | do not believe that
M.R.C.P. 11 isthe proper vehicle for an award of attorney fees on the facts of this case.

1129. The determination of whether an action is frivolous for purposes of Rule 11 must be based on the facts
known &t the time of thefiling of the complaint. Bean v. Broussard, 587 So. 2d 908, 912 (Miss. 1991);
cf. Childsv. State Farm Mut. Auto. Ins. Co., 29 F.3d 1018, 1024 n.18 (5" Cir. 1994) (explaining that
the federd courts will view pleadings, motions, and other papers as of the time of thefiling, but thet filing
any sgned document after it islearned thereis not a good faith basis to support suit could lead to an award
of sanctions under Rule 11). Eatman gpparently only knew at the time of filing of her suit that McCorvey
was employed by the City. After the complaint was filed, she discovered that McCorvey was on vacation
and driving his persond vehicle at the time of the accident. The mgority concludes that Eatman should not
have joined the City as an interested party until there was a reasonable basis to believe that the City had
some ligbility.

130. Unfortunately, the Mississippi Tort Claims Act, Miss. Code Ann. 8 8 11-46-1 et seq. (Supp. 1999),
and its one-year statute of limitation often make it difficult to do extensive investigation prior to filing suit(2
When there is some arguable basis to bring suit according to available sources, the complaint should be filed
and maintained until it becomes known that the suit was improvidently brought, a which time the suit should
be dismissed. Thisis particularly true in this case where the loss of ahility to bring suit is threstened because
of the gatute of limitation.

131. While Rule 11 imposes no continuing duty upon an attorney or party to abandon acomplaint that is
later learned to be frivolous, the Litigation Accountability Act of 1988 does impose such an obligation.
Miss. Code Ann. § 11-55-5 (Supp. 1999); see also I n re Fankboner, 638 So. 2d 493, 498 (Miss.



1994). Under the Litigation Accountability Act, acourt may, on motion of a party or on its own motion,
award attorney fees and costs againgt a party who "unnecessarily expanded the proceedings.” Miss. Code
Ann. 8 11-55-5(1). In this case, Eatman learned through discovery that she had no vaid claim againgt the
City, yet she continued to pursue the invaid clam. Even &fter the City filed its motion for summary judgment
and sanctions, Eatman failed to dismiss her complaint. In fact, Eatman could offer no judtification for her
falure to dismiss againgt the City when the trid judge inquired as to what basis she had for maintaining her
auit againg the City. Failure to dismiss such afrivolous clam unnecessarily expands the proceedings and
may form the bass of an award of costs and fees under the Litigation Accountability Act. | would reverse
and remand for a determination by thetrid court of whether such an award is gppropriate consdering the
facts of the ingtant case in light of those factors set forth by the Legidature as gppropriate condderations in
making an award under the Litigation Accountability Act. Miss. Code Ann. § 11-55-7 (Supp. 1999).

1. The afidavit was given on March 4, 1998,

2. ldedlly, the City would have conducted an investigation and sent a denid of the notice of clam to Eatman
pursuant to the provisions of the Tort Claims Act. See Miss. Code Ann. § 11-46-11 (Supp. 1999). The
facts here, however, indicate that the results of the City's investigation were never given to Eatman's
attorney prior to suit being filed.



