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McMILLIN, C.J., FOR THE COURT:

911. This case comes to the Court on apped from the Chancery Court of Prentiss County. It involves
severd disputesthat arose in a post-divorce proceeding brought by Linda Curtiss againgt her former
husband, Donad Curtiss. Mrs. Curtissfiled a petition in which she sought extensive relief againgt her former
husband in anumber of areas. Apparently dissatisfied with the chancdlor's decison asto severd of those
areas of rdief, Mrs. Curtiss has gppeded the chancellor's decison. This apped ded's with the following
matters as to which Mrs. Curtiss sought relief before the chancellor:

(A) A request to modify the primary custody of the eighteen year old son of the parties from the father
to the mother;

(B) A request to increase Mr. Curtisss periodic child support obligation;

(C) A pstition to find Mr. Curtiss in contempt for failure to provide medical insurance as ordered and
his dleged failure to pay required medical expenses for the children;

(D) A request for entry of an automatic withholding order for child support.

2. Besides issues relating to these four requests for relief, Mrs. Curtiss raises an additiona issue regarding



the failure of Mr. Curtissto file the financid disclosure statement required by Rule 8.05 of the Uniform
Chancery Court Rules.

13. We grant certain rdlief to Mrs. Curtissin the matter of hedlth care coverage for the children and remand
for further appropriate proceedings. Asto other portions of the chancellor's ruling, we affirm.

l.
Refusal to Change Custody

4. We affirm the chancellor's decison not to modify custody of the eighteen-year-old child, John Curtiss.
The evidence showed that this child was, a the time of the hearing, living with his adult married sgter. His
desire to live with his mother was nothing more than a conditiona wish dependent upon the mother's ability
to obtain a suitable gpartment. The child went so far asto concede that an earlier stay with his mother after
the separation and prior to the divorce was unsatisfactory because of the unsuitability of existing living
arrangements. Absent some proof that Mrs. Curtiss could immediately provide suitable accommodations
for the child who was, in actudity, living with neither parent, arefusal to modify custody - for no apparent
purpose other than to permit Mrs. Curtiss to obtain additiona child support - does not appear to be such
an abuse of discretion that this Court ought to intercede. Touchstone v. Touchstone, 682 So. 2d 374, 377
(Miss. 1996).

.
Refusal to Increase Child Support

5. Mrs. Curtisss proof regarding a need to increase child support was based solely on the supposition that
she would obtain primary custody of John Curtiss, thus giving her custody of al four minor children of the
parties. Because we are affirming the chancellor's decison not to modify custody, there exists no evidence
of amaterid change in circumstance that would warrant a modification of child support, and we, therefore,
affirm the chancellor's decison on that score. See Shipley v. Ferguson, 638 So. 2d 1295, 1298 (Miss.
1994).

[1.
TheMatter of Health Insurance and M edical Expensesfor the Children

6. Mrs. Curtiss asked that Mr. Curtiss be held in contempt for his failure to abide by thisfollowing
provision of the divorce judgment:

Dondd R. Curtisswill be required to maintain the four dependent children on his medical insurance
through his place of employment and Champus, and pay al medica, dental and drug expenses of the
four dependent children not covered by thisinsurance.

117. The evidence is uncontradicted that Mr. Curtiss did not obtain medical insurance for the children
through his employer after the divorce, though the children were dl covered by CHAMPUS since Mr.
Curtiss was aretired career military man. He testified at tria that he had misunderstood his obligation and



thought the obligation to provide insurance permitted him the dternative of furnishing one coverage from
either available source. It appeared to be Mr. Curtisss contention aso that, so long as hedlth care costs for
the children remained a areasonable leve, it was more economica for him to pay directly those expenses
not covered by CHAMPUS than to pay what he understood was likely to be a hefty monthly hedth
insurance premium through his employment.

118. In touching on his obligation to provide medica coverage for the children, Mr. Curtiss presented
evidence that he contended would indicate that Mrs. Curtiss was purposely incurring unnecessary and
exorbitant medica bills on the children's behdf solely as a vindictive measure againg him. Though Mr.
Curtiss had filed no counter-petition seeking a modification in the manner hedlth cogis for the children were
handled, his counsdl did ask, during the course of the proceeding, that the chancellor undertake to provide
Mr. Curtiss some relief on this score. Counsel for Mrs. Curtiss objected to the request on the ground that
thisissue was not raised in the pleadings and it would condtitute unfair surprise to permit the issue to be
raised mid-hearing.

119. Despite the objection, the chancedllor found as a matter of fact that Mrs. Curtiss had, in fact, amassed
excessve medicd bills and ordered that, in the future, any health cost related to the children in excess of
$50 per month not covered by insurance would require mutua consent of both parents, otherwise, asto
those costs exceeding the $50 limit, Mr. Curtiss would have no obligation.

110. The chancellor's decison did not spesk to the question of whether Mr. Curtiss was in contempt of
court because of his admitted failure to obtain additiona health insurance coverage a hiswork beyond
CHAMPUS. We find that to be error on the part of the chancellor. Having been squarely presented with
the issue that Mr. Curtiss had failed to meet a pecific requirement of the judgment, the chancellor was
obligated to resolve the matter by making those findings of fact and conclusions of law that would explain
his reasoning in deciding the issue.

11. Secondary to the issue of contempt - assuming for the moment that the chancellor were to conclude
on remand that Mr. Curtisssfailure to obtain dud insurance policies on the children wasin wilful disregard
of his court-ordered duty - is the matter of an gppropriate sanction for that contempt. Asto that matter, we
cannot help but observe that, to a certain extent, Mr. Curtisss failure to obtain a second insurance policy
carried with it a slf-executing sanction since his obligation was, in dl events, to pay dl hedth costs not paid
by available insurance. While there was proof thet, at the time of the hearing, there were outstanding
medica bills for the children, Mr. Curtisss testimony indicated that he was not denying his duty to pay those
codts but that he was smply financidly unable to satisfy them al in full because of the exceptiondly high
volume of medicd cogts incurred on behdf of the children in the aftermath of the parties divorce. Assuming
that the chancellor found that explanation plausible, which it gppearsto be on its face, then thereisno basis
to conclude that Mrs. Curtiss or the children have suffered any demondrable injury by virtue of the
unavailability of a second policy of hedth insurance to cover the children's hedlth care needs. The lack of
any apparent harm would warrant consderation in determining the severity of any additiond sanctions
imposed on Mr. Curtiss beyond those possible sdlf-imposed sanctions we have aready touched upon.

712. Asa practicd matter, it may be that Mr. Curtisss explanation for hisfailure to obtain double health

insurance coverage was araiond decison. Double coverage rarely equates to double benefits since most
such palicies have dlauses that limit benefits in the event of other available insurance coverage. If, in fact, it
can be demongtrated with some certainty that the added benefits from a second policy would not typicaly



exceed the recurring premium cogt, then it would be a punitive measure and nothing more to require Mr.
Curtissto obtain this additiond coverage. Mr. Curtisss chief error, in that event, was acting on that
conclusion unilaterdly rather than petitioning the chancellor for an appropriate modification of the judgment.
That disregard for the chancellor's order, even if supported by logica reasoning, cannot, of course, be
ignored. Therefore, the chancellor must dedl appropriately with what has occurred to date in this regard.
However, upon remand, there is no prohibition againgt Mr. Curtiss filing appropriate pleadings to put before
the chancellor the matter of the most advantageous way to provide adequate hedlth care to the children in
the future without working an unreasonable or undue hardship on ether parent. The primary interest to be
protected is the welfare of the children involved. Tedford v. Dempsey, 437 So. 2d 410, 417 (Miss. 1983)
("All need to be reminded that in cases such asthis the best interests of the children are as dways [the
Court's] touchstone.") These children gain no advantage from a judgment compelling their father to pay
exorbitant health insurance premiums for duplicate coverage if the desired result can be reached in away
that lessens their father's financial burden. Certainly, on remand, the parties can be expected to take the time
to get the pleadingsin such order that the chancellor can properly address dl aspects of these issues.

113. We further find that the maiter of progpectively modifying Mr. Curtisss obligationsin this areawas not
properly before the court, and that Mrs. Curtiss filed atimely objection to consideration of that matter, so
that it cannot be fairly argued that the matter was tried by consent. See M.R.C.P. 15(b). We, therefore,
reverse the chancellor's ruling regarding Mr. Curtisss duty to provide dua insurance coverage and the
handling of medica cogtsin excess of $50 per month, but without prejudice for the chancellor to consider
these matters further, at least prospectively, in the event gppropriate supplementa pleadings to properly
frame the issues are filed after remand.

V.
Failureto Enter a Withholding Order

1114. Mrs. Curtiss argues that the chancellor was statutorily obligated to enter an automatic withholding
order once she requested the entry of such an order. The statute quoted by Mrs. Curtiss in support of her
argument was adopted by the Missssippi Legidature with an effective date of July 1, 1999. Miss. Code
Ann. 8§ 93-11-103 (Supp. 1999). The child support obligation in this case arose by virtue of the divorce
judgment dated February 11, 1998. At thetime of creation of the child support obligation, an earlier
version of Section 93-11-103 required awithholding order only in the event of a ddinquency or on the
obligor's request. Miss. Code Ann. 893-11-103(1) (Rev. 1994). The more recent version of the statute
requires awithholding order from the inception with two enumerated exceptions. The language of the
modified versdon would also seem to cover support orders entered prior to its effective date if such order is
modified or found to be in arrears &fter the statute's effective date. However, in this case, there was no
finding by the chancdlor that Mr. Curtisswas in arrears on his child support, and Mrs. Curtiss does not
contend on apped that the chancdlor erred in this respect. Additiondly, the chancdlor did not modify the
support order in this proceeding. Thus, there is no triggering mechanism under the version of Section 93-
11-103(1) in effect & the time of this hearing that would compel (or even authorize) the chancdlor to enter
an involuntary child support withholding order againgt Mr. Curtiss. The failure to enter such an order was
not error.

V.

Failureto File Financial Disclosur e Statement



1115. Wefind the dlegation that the chancdlor erred in not requiring Mr. Curtiss to file acomplete financia
disclosure statement as required by Uniform Chancery Court Rule 8.05 to be procedurdly barred. Mrs.
Curtisss counsel objected to the introduction of a budget prepared by Mr. Curtiss, claming it failed to meet
the full requirements of Rule 8.05. The chancellor admitted the document subject to the right of counsd to
request a recess during which Mr. Curtiss would be required to complete a more detailed financia
disclosure should the need arise during cross-examination. Thereisno indication in the record that counsel
for Mrs. Curtiss subsequently invoked his client's right to compe a more complete disclosure. Thereisno
reedlily-apparent reason to assume that such a procedure would not have resolved any evidentiary problems
that may have arisen by virtue of having commenced the hearing without the complete financid disclosure
document. We cannot put the trid court in error for amatter upon which it was not offered the opportunity
to rule. Johnston v. Johnston, 722 So. 2d 453 (119) (Miss. 1998).

1116. For the foregoing reasons, we remand soldly for the purpose of resolving the question of provision of
hedlth care for the children, including the question of Mr. Curtisss possible contempt for failing to obtain
hedlth insurance for the children through his employment and, assuming that contempt is found, what
sanctions are gppropriate in view of the fact that Mrs. Curtissfailed to show any demondtrable injury to her
or the children based upon Mr. Curtisssfailure. We trust that, before the matter is heard on remand, the
partieswill be able to get their pleadings in order so that they and the chancellor will be fully informed asto
the claims and contentions of both parties, and will be able to resolve the digputed issues for the future once
and for dl after afull and fair hearing.

117. THE JUDGMENT OF THE CHANCERY COURT OF PRENTISS COUNTY FINDING
THE APPELLEE NOT TO BE IN CONTEMPT FOR HISFAILURE TO OBTAIN HEALTH
INSURANCE COVERAGE FOR THE CHILDREN THROUGH HISEMPLOYMENT IS
REVERSED AND REMANDED. THAT PART OF THE JUDGMENT PROSPECTIVELY
ALTERING THE MANNER OF HANDLING HEALTH EXPENSESFOR THE MINOR
CHILDREN NOT COVERED BY INSURANCE ISREVERSED WITHOUT PREJUDICE TO
THE APPELLEE TO PRESENT THE MATTER ON REMAND THROUGH
APPROPRIATELY AMENDED PLEADINGS. ALL OTHER ASPECTSOF THE JUDGMENT
ARE AFFIRMED. THE COSTSOF THISAPPEAL SHALL BE EQUALLY DIVIDED
BETWEEN THE APPELLANT AND THE APPELLEE.

SOUTHWICK, P.J., BRIDGES, MOORE, AND THOMAS, JJ., CONCUR. IRVING, J.,
CONCURSIN RESULT ONLY. PAYNE, J., DISSENTSWITH SEPARATE WRITTEN
OPINION JOINED BY KING, P.J., AND LEE, J. BRIDGES, J., CONCURSWITH
SEPARATE WRITTEN OPINION. MYERS, J., NOT PARTICIPATING.

BRIDGES, .J., CONCURRING:
1118. The dissent in this case obvioudy addresses matters which are not at issue; therefore, | am unable to
join with same.

119. While joining the mgority, | would admonish the chancellor in this case, aswdl as dl chancdlorsin
similar cases, to make appropriate findings of facts and conclusions of law so that this Court can better
grasp a better meaning of why that court made its decision asit did. Hayes v. Rounds, et al., 658 So.2d
863, 864 (Miss. 1995); Tricon Metals & Services, Inc. v. Jim Topp, 537 So.2d 1331, 1336 (Miss.



1989).

1120. On remand, the chancellor will have the opportunity to make such findings and conclusons as
mandated by this Court in its mgority.

PAYNE, J., DISSENTING:

121. While assgning utmost respect to those judges joining the mgority opinion, | must take serious
exception to their treetment of particular issues, namdy custody of John Curtiss, child support, Dondd's
falure to provide medica insurance for the children and Dondd's failure to file a proper financid statement
with the court. At the outset and throughout this dissenting opinion, | endeavor to fill in pertinent factud geps
which | find are important to the resolution of this case.

122. The Curtisses were married on February 22, 1963, and ten children were born to this marriage. Four
children were minors at the filing of divorce: John 17, Paul 14, Jod 12, and Joshua 9. Lindaand Dondd
separated in August 1996 and were divorced in February 1998 on the grounds of irreconcilable

differences. Issues of child custody, child support, adivison of certain property rights and dimony were
reserved for the chancellor's decison. The chancellor awarded custody of John Curtiss to Dondd and
custody of the three other minor children to Linda, each parent retaining visitation rights of the children in the
other's care. Pursuant to the divorce decree, Donad was to maintain the four minor children on both his
military medica insurance and employer's insurance and pay child support for only two children; the
chancellor reasoned that support for the third was negated as Dondd retained custody of the fourth child
and the judge did not order Lindato pay child support for him.

123. At the outset, | take notice that in its opinion the mgjority failed to acknowledge that Dondd, the
appellee, did not file a brief on this gpped. In such an instance, this Court isto accept as true the appellant's
dated factua alegations, deeming the gppelleds fallure to file abrief as an admisson of the facts dated in
appdlant's brief. "We have hdd that ‘[f]allure to file abrief is tantamount to confession of error and will be
accepted as such unless the reviewing court can say with confidence, after considering the record and brief
of gppeding party, that there was no error.” Reddell v. Reddell, 696 So. 2d 287, 288 (Miss. 1997)
(quoting Dethlefs v. Beau Maison Dev. Corp., 458 So. 2d 714, 717 (Miss. 1984)). In some ingtances, it
appears the mgority opted to argue the appellee's case for him, taking "his sde" when questions of fact
arose. This practiceis contrary to the above rule, and | find the mgority erred in its resolution of certain
Issues described in this dissenting opinion.

|. Custody of John Curtiss

124. Initsfirg issue, the mgority affirmed the chancellor's decison not to modify custody of John Curtiss,
the eighteen year old son. There is no evidence to support such adecison. With the origind judgment,
Dondd was awarded custody of John, the oldest minor child, who was seventeen at the time; Lindawas
awarded custody of the three younger boys. Linda asserts that John only lived with his father until June
1998, which was four months after the divorce, and that John has lived with his adult sster Snce that time
with his mother paying his sster sixty dollars per month toward his expenses. Asiswell-known, the two
prerequisites for modification of child custody are amateria change in circumstances and a showing thet the
best interests of the child require achange in custody. Pace v. Owens, 511 So. 2d 489, 490 (Miss. 1987)
(citations omitted). In the origina divorce decree, the chancellor stated one reason for awarding custody of
John Curtiss to his father was to dlow the child to attend high school nearby. Also, at that time, John



Curtiss stated no preference as to which parent with whom he wished to live. If we compare the Stuation a
the time of the custody order in the divorce decree to the present situation we find the following: at the time
of the case sub judice, John isliving with his older sgter, as he has been since June 1998; Linda has been
paying the older Sster Sixty dollars amonth to help support John, and the Sster tetified that Lindadso
provides John with other necessities; Dondd has provided little or no support to John since gaining lega
custody of the son; Dondd's girlfriend lives with him; and Dondd spends many nights avay from home,
which left John aone with no means of transportation except for a bicycle. Weighing the changesin
Dondd's living environment againgt the unsatisfactory care that Donad has provided John and the support
and willingness of Lindato resume custody, it is obvious that amateria change in circumstances has
evolved whereby the best interests of John Curtiss require that hislegd custody change from hisfather to his
mother. The mgority's finding that John lived with his adult Sster does not change the fact that (1) Donad
had legd custody of the child, but his mother was providing the only support from a parent, and (2) the
circumstances proved that John's best interests would best be served were legal custody placed in his
mother.

1125. In addition to finding that a materid change in circumstances has occurred which warrants a change in
custody, | aso note the fact that at the hearing on the motion for modification on this matter, John expressed
adedreto live with his mother. Therefore, the Albright guiddines comeinto play. Albright v. Albright,
437 So. 2d 1003, 1005 (Miss. 1983). One of those guiddinesisto consider the age of the child and the
preference of the child as to the parent with whom he or she wishes to live.2)

126. In Polk v. Polk, 589 So. 2d 123 (Miss. 1991), the court addressed thisissue in a case Smilar to the
present, and the the non-custodia mother relied on Miss. Code Ann. 8§ 93-11-65 (Supp. 1990), which
provides in pertinent part:

Provided, however, that if the court shall find that both parties are fit and proper personsto have
custody of the children, and that either party is able to adequately provide for the care and
maintenance of the children, and that it would be to the best interest and welfare of the children, then
any such child who shdl have reached his twelfth birthday shdl have the privilege of choosing the
parent with whom he shdl live.

Miss. Code Ann. 8 93-11-65 (Supp. 1990). In Polk, a son who was placed in the custody of the father but
actudly was living with the mother because the father failed to provide proper care for the child. Polk, 589
So. 2d at 127. Based on hisfinding that the son's testimony was not credible, the chancellor found that no
subgtantial change in circumstances had occurred. Id. at 129. The supreme court agreed that the chancdllor,
sitting as the finder of fact, had the right to so find, but remanded the case with ingructions declaring the
following:

Marcus appears not to have much of areationship left with his father, and his tesimony, however
confusing, was clear on one matter -- he wanted to remain with his mother. As Marcus had reached
the age of twelve, he had the privilege, under 8 93-11-65, to choose the parent with which he would
live, aslong as the chancdlor found that the choice wasin Marcus best interest and the other
requirements of the statute were met . . . . Asto whether there has been a substantial and materia
changein circumstances, we find that the lower court should consider the fact that Marcus has chosen
to live with his mother, as well as the fact that Marcus has passed twelve years of age and may qudify
under 8§ 93-11-65, asfactors to be considered on remand aong with any other evidence the parties



may wish to produce.

Polk,589 So. 2d at 130. | read the statute, particularly in view of Polk, to be such thet if atwelve year old
child is otherwise reasonable and intdligent, and if amaterid change in circumstances has occurred, the
chancdlor, in deciding whether to change custody, should consider the child's choice of which parent with
whom he or she wishes to live. There was no articulated finding by the chancdlor that he made this
condderation. Following the Polk rule, 1 would accept John's decision to live with his mother and change
legal custody from the father to the mother.

127. Our supreme court has stated many times that the polestar consideration in custody casesis the best
interest and wefare of the child. See Albright, 437 So. 2d a 1006. In the present case, John isa child of
elghteen years, has expressed adesre to live with his mother rather than his father, and has cited numerous
reasons why such change in custody should occur. This Court recently addressed thisissuein Rodgers v.
Taylor, 755 So. 2d 33 (Miss. Ct. App. 1999). In Rodgers, Karen, the mother, sought modification of the
chancedllor's previous ruling awarding custody of the minor child to the father. She asserted thet the
chancdlor erred in using the Albright factors to reach his decision in the modification hearing, stating that
the Albright factors were only for usein acustody hearing. Karen argued that the chancellor should have
only consdered whether amateria change in circumstances had occurred and, if it had, whether the best
interests of the child required a modification of custody. This Court disagreed with Karen, holding that once
amaterid change isidentified, the Albright factors may be used to determine the best interests of the child
for custody purposes. Rodgers, 755 So. 2d at 37 (115).

128. In McCracking v. McCracking, aswell, this Court stated that, "Once such a change of circumstance
has been found, the factorsin Albright v. Albright ought to play a sgnificant role in the chancdllor's ultimate
determination of a suitable custody arrangement. McCracking v. McCracking, 1999-CA-00238 (Miss.
Ct. App. Feb. 22, 2000). In view of the above-cited cases and in light of the materia changein
circumstances | have previoudy described, | find that the chancellor should have considered this seventeen-
year-old's stated desire to live with his mother, aong with the other factors previoudy mentioned that
support a change of custody from the father to the mother. Accordingly, | find the chancellor abused his
discretion in failing to modify custody of John Curtiss from Dondd to Linda

1129. | take exception to the mgority's contention that Snce John lives with his adult sster that the issue of
cugtodly is not one with which to contend. The mgority neglectsto redize that Linda provides John with
necessities and provides a monthly allowance to the older ster to aid in John's care. There was no hint that
John was emancipated nor that the Sster had a duty to support him. The mgority's conclusion that Lindas
seeking custody is merely to permit her to obtain additional child support is unfounded and a"dgp in the
face" to this mother who has continuoudly cared for her son while the custodiad father has neglected to do
0. The chancdlor abused his discretion in failing to change custody to Linda and | would reverse on this
issue.

I1. Child support

1130. The mgority states that since they did not opt to dter the child custody arrangement that no additiona
child support is due. As | have disagreed with the mgority's conclusion concerning custody, | dso disagree
with their decision not to ater the child support.

131. I am very aggrieved by the mgority opinion's failure to redlize that the issue of child support must be



revisted and amended. By alowing the chancellor's ruling on the child support issue to stand, this Court is
essentiadly doubling Linda Curtisss child support obligation. She has lega custody of three children and gets
child support for only two of those three children, by virtue of the chancellor's prior arrangement which
"canceled out" John, the one child in Dondd's legd custody, for one of the three childrenin Lindas legd
custody. Congdering her financia support for John, who isliving with his sster and would otherwise have
no means to support himsdf, Lindais essentidly having to support four children, while only getting child
support for two. Thus, our decision today endorses this unreasonable burden on Lindathat has resulted
from the chancdllor's origina error in setting support and in the chancellor's fallure to recognize that, though
he was in hisfather'slega custody, John Curtiss receives no support from his father to meet his basic needs
for shelter, food and other necessities.

1132. Having stated that custody of John should be changed to his mother, | would point out additional facts
about the child support arrangement, namely that the chancellor erred in deviating from established satutory
guidelines. Linda asserts the chancellor erred in awarding her child support based on only two of the three
children in her custody. Mississippi Code Annotated § 43-19-101 (Supp. 1999) mandates that twenty
percent of Donadd's gross income should be given to Lindafor child support, which is the statutory amount
for two children. Linda argues that since she was supporting John, over whom Donad had legd custody,
she should be entitled to twenty-four percent, which is the statutory amount for four children. Linda's
reasoning is that since she supported John, the chancdlor's prior "canceling out” of her third child for
purposes of child support calculations should be rescinded, and that she should be paid support for al four
children. In light of my conclusion that custody of John Curtiss should be changed to his mother, | find that
the proper statutory child support due Lindafor care of the four children is twenty-four percent of Donad's
adjusted gross income, since Linda would retain custody of four children and Donald would have custody
of no children. Even if not, at the very least Donald should be ordered to pay child support for three
children in Linda's legd custodly.

1133. Here, the chancellor opted to deviate from the satute in calculating child support. Although the court
can vary from gatutory guidelines, as the chancellor did here regarding modification of the Satutory
guidelines to "cancd" out children in calculating child support, in such ingtances the chancellor should sate
on the record his reasons for doing so as the law does not provide for "swapping kids' to calculate child
support, and on the record interpretations are necessary for analysis on apped. See White v. White, 722
So. 2d 731 (1135) (Miss. Ct. App. 1998) ("Findings of fact and conclusions of law must be on the record as
to the reasons underlying the chancellor's departure from the statute. Statutory demands are mandatory and
not permissive.") (citations omitted).

1134. With the Curtisss case, in deviating from the atutory guidelines | can only reason that the chancellor
failed to take into congderation the relative earning capacities of each parent, which is another factor to be
considered in child support,2 and essentialy concluded that each party was economically equa for child
support purposes. Had the chancellor described his reasoning or insight in the record asto his
rationdization in deviating from statutory guidelines, | perhaps would not be so constrained on gpped to
reverse his erroneous behavior. Whatever his reasoning, the chancellor was obligated to make an on-the-
record showing of hisreason for straying from the rule, and he abused his discretion in not stating such
reasoning. | disagree with the mgority's affirmance of the chancdlor's ruling on the issue of child support.

[11. Medical insurance



1135. The mgority found the chancellor to be in error in failing to address whether or not Donald was in
contempt for falling to obtain additiond hedth insurance coverage beyond his CHAMPUS insurance. While
| agree with the mgority on this genera conclusion, | disagree with the mgority opinion initsfinding that no
sanction was necessary snce Donad, in turn, had "punished himsdf" by opting to pay those hedth costs not
covered by his CHAMPUS insurance. In its decison, the mgority is essentialy alowing Dondd to "opt
out" of following the court's previous directive, merely because it would make more financid sense for
Donad. In our system of jurisprudence, | do not recall that this method of behavior is an acceptable one.
As| seeit, this case is between an unconcerned father who does not want to be responsible for his children
and amother who isforced to "take up the dack” and care for these children. Donad's choice might be
more defendable if he, in fact, had actually paid the excess over that which CHAMPUS covered. However,
the record and appellant's brief show that Donad did not even pay these costs he agreed that he would
pay. His"sdf punishment” was lighter than a suspended sentence.

1136. | would call atention to certain facts that the mgjority omitted of which the chancellor should have
taken note. First, Donad aleged he should be relieved from payment of past medica bills since Linda failed
to act in good faith and purposdly took their children to expengve specidigts, running up high medicd hbills
to "get back" a him. However, in reviewing the transcript of Donad's testimony, he admitted that he
generdly did not know the reasons for the children's allments, nor did he ever cdl any of their doctorsto
find out about the children's diagnoses. Aswell, Donald admitted that he never even inquired into the cost
of family medicd insurance with his employer, only ating that "1 just know it's dways been high." Dondd
dated that it was more financidly feasible for him to just pay the costsincurred beyond the seventy-five
percent that CHAMPUS paid than to pay a monthly amount for additiona insurance through his employer
which he surmised would certainly be higher than this out-of-pocket option he had sdlected. Thisisan odd
concluson for Donald to make, consdering that he estimated that the cost of such family insurance would
be approximately two hundred dollars, and he was then incurring (but refusing to pay) over that amount
monthly to make up for those costs that CHAMPUS did not pay!

137. The CHAMPUS insurance is entirely free to Donadd. The mgority says that Dondd isbeing
"punished” enough for being in contempt of the chancedlor's order in his opting to pay those costs not
covered by CHAMPUS. | strongly disagree because the record shows that he is not paying the costs not
covered by CHAMPUS, nor is he paying the insurance premium through his employer. The mgority
opinion isalowing Donad to get away "scot freg" without paying for insurance through his employer, as
was required in the chancdlor's order. Dondd blatantly and admittedly violated this order and is thereforein
contempt, whatever hisrationale or excuse for doing so may be.

1138. In Clements v. Young, 481 So. 2d 263 (Miss. 1985), the wife petitioned the court to find her ex-
husband in contempt for failing to pay, among other things, medica expenses of the children, which motion
the chancdllor did grant. In Clements, the children required expensive orthodontal dentd treatments, and
the father refused to pay the denta bills, stating such bills were too high. In that case, the support agreement
required the father to "pay dl reasonable and necessary medica and dental expenses of the minor children.”
Clements, 481 So. 2d at 266. The judge found the dental treatment to fall into this category and ordered
the father pay the dentd hills.

1139. In the present case, the language used is even more broad. The agreement requires Dondd "to
maintain the four dependent children on his medica insurance through his place of employment and through
CHAMPUS [his military insurance], and to pay dl medicd, dentd, and drug expenses of the four



dependent children not covered by thisinsurance.™ This terminology leaves no loopholes or
"reasonableness’ tests to perform as did the provision in Clements; thus, Donad should be required to pay
al expenses of the children.

140. | redize that the medica codts of this family may be higher than other comparable families -- of the four
minor Curtiss children, one child suffers from severe asthma and respiratory problems and another child has
attention deficit disorder. These two allments aone require more than one hundred dollars per month in
medicines. Additiondly, with the sports activities in which these boys are participants, additiond injuries are
a probability and often aredity. Thus, the remand does not support a finding that the amounts incurred for
medical care for these children are exorbitant.

741. | find most disturbing and consider to be an abuse of discretion the chancellor's requirement that Linda
gan Dondd's permisson before incurring medica expenses for the children. The chancellor directed that
beginning February 1999 and each month thereafter, in the event that the dependent children required
medica, denta, or drug expenses over and above atotd of fifty dollars per month cumulative for dl four
minor children, the parties were to mutualy agree upon the expense before it was incurred; otherwise,
Donad would not be required to pay any expenses not covered by CHAMPUS, his military insurance. This
order essentialy permits only $12.50 per child per month for medica treatments, which | find an
impaossibility to meet, snce one of the minor children suffers from severe asthma and another child suffers
from attention deficit disorder. The cogts of treating both allments aone exceed one hundred dollars per
month, not congdering other illnesses that may arise with these two or the other two children. Aswall, the
minor child suffering from asthma aso has experienced severd acute asthma attacks in the past requiring
expensve emergency treatments. Such emergency Situations do not lend themsalves to delay to obtain
Donad's permission for trestment. The chancellor's decision to set amonthly "adlowance’ by the terms of
which it isimpossible for Lindato abide most certainly was an abuse of discretion. This epecidly rings true
in light of Donald's past refusd to pay for those medical expenses over and above what his CHAMPUS
insurance covers. | disagree with the mgority's failure to recognize and correct this error.

1142. For the chancdllor's clarification and instruction on remand, | would add that | disagree with the
badgering of Linda Curtiss that took place at the lower level which involved scrutinizing and questioning
why she could find no better paying job than that of a subgtitute teacher/teacher's ad, and whether a
promotion to a higher paying job would dlow Lindato afford insurance on the children. | would call
attention to Lindas thirty-five years experience as a homemaker and mother and add that without any
educationa or on-the-job experience, this middle-aged inexperienced woman's finding this steady full-time
job is something for which | am certain sheis grateful. Donad should never have even addressed the
question of Lindas financid ability or inability to provide family insurance on her boys as her take-home pay
of $500 per month was not up for grabsin an insurance battle and because the chancdllor ruled that Donald
was responsible for this coverage.

V. Financial statement

143. The mgority argues that the issue of Donald's failure to provide a Rule 8.05 financia statement is
procedurally barred. The record shows Lindas attorney objected and the court reserved ruling until later.
However, acareful review will show that before such "bar" came into effect, the chancdlor erred in failing
to require Donad to provide this information to the court. Reviewing the financia information sheet that
Donad submitted, the information provided is hardly sufficient to alow the chancellor to properly determine



the exact amount of Donald'sincome and to calculate the proper statutory amount of child support to
award based on such income.

1144. Looking to the transcript, the chancellor admonished the attorneys concerning the financia papers
Donad submitted saying, "when you get ready to cross-examine, if [the financid statement is] not complete,
welll take arecess and let [Donad and his attorney] completeit.” Later in the record there is no indication
such addendum was made to the submitted financid statement, nor is any such additiond financid
information contained in the record or exhibits. Though the mgority rules that Lindas failure to object to
Donad's not providing additiona information bars her ability to object on apped, with such incomplete data
on Dondd's financid status, the chancellor could not have used proper discretion in caculating child
support.

145. Though Donad elected not to do so, Linda did complete the proscribed Rule 8.05 statement. In order
to compare "gpplesto gpples,” | would remind the chancellor that he must have the Rule 8.05 dataon
Dondd to make a comparative anadysis and therefrom to determine the gross income of each party from
which to caculate an order for child support. As the chancellor abused his discretion in failing to require
Dondd to provide such information, | would reverse and remand on thisissue and ingtruct the chancdlor to
obtain Donad's appropriate financid datain order to make an informed ca culation concerning child
support for dl four children and not just two.

1146. | am deeply concerned with the maority's resolution of this case as | fed it opens the door for future
decisions which discourage parenta responsibility and may leave children "suspended” between custody of
two parents, one of whom provides care for the child and the other of whom does not. Also, this resolution
awards no child support for the third child in Linda's custody. With its opinion the mgority bypasses
established rules and casdaw that | find precedential and controlling in this métter, as | have previoudy
gated. Accordingly, | must respectfully dissent to the matters described herein.

KING, P.J., AND LEE, J., JOIN THIS SEPARATE WRITTEN OPINION.

1. The Albright factors used to determine child custody are enunciated in Cavett v. Cavett, 744 So.
2d 372 (114) (Miss. Ct. App. 1999) asfollows:

1) age of the child;

2) hedth and sex of the child;

3) determination of the parent that had the continuity of care prior to the separation;

4) which has the best parenting skills and which has the willingness and capacity to provide primary
child care;

5) the employment of the parent and responghilities of that employment;
6) physical and menta hedlth and age of the parents;
7) emotiond ties of parent and child;

8) mord fitness of parents;



9) the home, school and community record of the child;

10) the preference of the child at the age sufficient to express a preference by law;,

11) sability of home environment and employment of each parent; and

12) other factors relevant to the parent-child relationship.

2. Asdated in Gillespie v. Gillespie, 594 So. 2d 620, 622 (Miss. 1992), "In awarding child support

achancdlor should consider the factors established in Brabham v. Brabham, 226 Miss. 165, 84 So.
2d 147 (1955). Those factors are:

1. the hedlth of the husband and his earning capacity;

2. the hedith of the wife and her earning capacity;

3. the entire sources of income for both parties;

4. the reasonable needs of the wife;

5. the reasonable needs of the child,

6. the necessary living expenses of the husband;

7. the estimated amount of income taxes the respective parties must pay on their incomes,
8. the fact that the wife has the free use of the home, furnishings, and automobile, and

9. such other facts and circumstances bearing on the subject that might be shown by the evidence.”



