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BEFORE McMILLIN, C.J, LEE, AND THOMAS, JJ.
LEE, J, FOR THE COURT:

1. Jerome Kdly was indicted for burglary and murder pursuant to Miss. Code Ann. 88 97-17-19 and 97-
3-19 (Rev. 1994), as amended, respectively, and found guilty of trespass and murder on March 5, 1998
by a Pearl River County Circuit Court jury. He was sentenced to six months for trespassing and life
imprisonment for murder. He appedls his conviction, assigning as error fifteen issues which we have
consolidated into nine. After athorough review of the record, we find no reversible error and affirm.

FACTS

2. The events leading to this gruesome murder began in May of 1996 when Jerome Kelly and Shella
Sandersfirst met. At that time Kdly was living with Marcie Turnpaugh and had been since 1991, except for



aperiod when Kely was in Parchman. About aweek after he met Sanders he began staying with her
severd nights aweek a her gpartment at Beechwood Apartments, alow income housing project in
Picayune. Because convicted felons were prohibited from residing or loitering on the premises, he did not
actudly move in with Sanders. Rather, Kdly testified that he continued to stay with Turnpaugh and told her
that he was at a night job on the nights that he spent with Sanders. He said that he did this because
Turnpaugh had notified the police severd times that Kdly was a Sanderss gpartment in violation of the
trespass law in an effort to prevent further development of the relationship between Sanders and Kely.

113. On June 19, 1996, about a month after Sanders and Kelly met, the two had an argument. Kelly had
gone to Sanderss gpartment in Turnpaugh's car. According to the statement later given by Sanders, Kelly
knocked on her door and kicked it in when Sanders refused to open it. Kelly testified that the argument
was in regard to money he had given Sandersto pay ahill that she instead used to buy marijuana. During
this argument Kelly and Sanders dapped each other. Just as Kelly was about to leave Sanders's apartment,
Turnpaugh arrived with McArthur Washington, arelative of Kdly's by marriage. Kelly and Turnpaugh
began arguing at that point and dapped each other. Turnpaugh wanted Kdly to return the keys to her car to
her. Sanders started crying and asked Kelly to make up his mind between her and Turnpaugh. Meanwhile,
Cachandria Terrell, Sanders's downgtairs neighbor, heard the arguing and went to Sanders's apartment.
Terrdl sad everyone was arguing and Sanders discreetly motioned to her to cdl the police. Kdly testified
that Terrdl said she was going to cdl the police, and he replied that he was going to push Sanders down the
sepsif Terrell did not get out of hisway. Terrdl sad that Kelly then dragged Sanders to the balcony and
cradled her over it and said he was going to throw her over the balcony if Terrell did not turn around.
Terrdl did not call the police at that time, and Kelly then dragged Sanders down the stairs and forced her
into Turnbaugh's car, to which Kdly gtill had the keys. Terrdl said that she, dong with someone dsg, tried
to pull Sanders out of the car but Kdly put it in reverse and pulled off. Terrell said she feared for Sanders's
life. Kely stopped the car in the adjacent parking lot to let Turnbaugh in the car.

4. Kelly said that he, Sanders, and Turnbaugh drove to Carriere where they stopped at abdlpark and
Kely got out of the car. Turnbaugh then got into the driver's seet and drove off and tried to run over Kelly.
Kdly jumped on the hood of the car in an effort to get Turnbaugh to stop. She drove about a mile with
Kely on the hood. Turnbaugh said she then stopped the car, and Kelly kicked the windshield in when she
would not open the door to let him in. After breaking the windshidd, Kdly cleaned the glass off the car and
Turnbaugh gave him arideto cdl his sister. Sanders was crying. Kelly's sster gave him and Sanders aride.
Turnbaugh went home, cdled the police, and gave a satement. Kelly said he knew that Turnbaugh had
caled the police so he had his Sster take him to the police department where Kelly was arrested, and
Sanders was questioned and ultimately made a statement.

5. Though Sanders did not file charges againgt Kelly regarding thisincident, Officer Ray Carlide of the
Ficayune Police Department filed an affidavit againgt Kelly on the bass of hisinvestigation. Kelly was
charged with kidnaping and burglary and those charges were il pending & the time of Sanders's desath.

6. At some time during the night of July 27 or the early morning hours of July 28, Stephon Huderson went
to Sanderss gpartment and went to deep with her in her bedroom. Huderson made a statement to the
police at 9:38 am. regarding what ensured, less than four hours after Sanders was reported to have been
killed. The statement was consstent with his testimony at trid and was corroborated with an abundance of
physica evidence. The statement reads as follows:



About 0600 hrs | woke up and saw Jerome rip open the screen on the window and jump into the
window. Jerome gtarted hitting on Shidlain the face and told her "why did you press charges on me."
| told Jerome that she did not press charges on him. Jerome went out of the bedroom and came back
with something wrap up in awhite t-shirt. Jerome grabbed Shiela and told her to cometo the living
room. So shedid. | started to get dress and was fixen to leave. | heard Shiela screaming my name so
| got up with no shoes on and went into the living room. When | entered the living room | saw Jerome
on top of Shiela on the sofa choking her. Jerome turned his head and saw me and got off of her.
Shidlagot up and garted vomiting blood. Jerome grabbed the knife from the shirt and stabbed her in
the chest. After this happened | ran to the bedroom and dove through the window. Jerome jumped
out of the window after me with the knife ill in his hand. | started running away but Jerome was il
chasing me with the knife. | told Jerome to put the knife down but he wouldn't. Jerome kept telling me
"You wont tell on me, you won't be awitness" | told Jerome to put the knife down, but he till did
not. So | ran to the street and flagged down a car. The car stopped and | grabbed the passenger rear
door. Then Jerome said "good aride" and | did not entered the vehicle and closed the door. | told
Jerome to put the knife down before he got into the car. Jerome threw the knife across to sireet and
jump in the driver rear seat and the car drove off. | ran to my sster house on South Beech Street and
cdled the police.

7. A passenger in the car tetified that when Kelly got to the car he told the driver and passenger that he
had been in afight and needed aride to Picayune. Kdly got in the back seet. The driver later stopped and
got out of the car to make a phone call. The passenger got out of the car aswell. Kelly got into the driver's
Sedt at that time and drove away. The car was found afew days later in Louisana, and Kely eventudly
turned himsdlf in to the Picayune Police Department.

8. Kdly, in hisverdon of events, says that he went to Sanders's gpartment with the intention of getting
some rest. He claims that because Sanders dept hard she did not answer the door when he knocked, and
he therefore climbed into the window to gain entry. When he got in the bedroom and saw another man with
her he got mad and dapped her. According to Kely, it was Sanders who initidly had the knife. He said that
he snatched it from her and dung her to the couch prior to killing her.

119. The autopsy showed four letha stab wounds to Sanders. Expert testimony was that any one of the four
would have killed her. One of the lethal wounds went through the sternum, the breast plate, and into her
heart. It then went into the left lung. There were dso three non-lethad stab wounds and numerous dash
wounds indicating a defengve posture. In addition the autopsy report disclosed multiple bruises determined
to have occurred just prior to Sanders's degth.

ISSUES AND DISCUSSION

| -111. THE TRIAL COURT DID NOT ERR IN ADMITTING EVIDENCE THAT KELLY
BURGLARIZED SANDERS SAPARTMENT AND THEN KIDNAPPED HER IN
VIOLATION OF M.R.E. 403, M.R.E. 404(a)(1), AND M.R.E. 404(b).

110. Kely argues that the trid judge erred when he admitted evidence of the burglary and kidnaping which
occurred on June 19, 1996. He argues that the proof was more prejudicia than probative and therefore in
violation of M.R.E. 403. We disagree. Generdlly, the admissbility of evidence retswithin the trid court's
discretion. Harvey v. State, 666 So. 2d 798, 800 (Miss. 1995).



111. After athorough reading of the record, it is the opinion of this Court that this evidence was relevant to
show Kdly'sintent and motive to kill Sanders. Motive is an gppropriate purpose for the admission of
evidence of prior bad acts or other crimes under M.R.E. 404(b). Huderson testified that when Kelly broke
into Sanderss apartment on the morning that she waskilled Kdly said, " Man, I'm gonnakill that b----
cause she keep pressing charges on me every time | passin front of her house. She presses charges on
me." Huderson's above statement to the police aso makes reference to charges. This statement regarding
charges made just before the crime was committed renders the nature of the charges more probative in
determining motive than such evidence would be prgudicid, and we do not find it to have been admitted in
violation of M.R.E. 403.

112. In addition, we do not believe that the subject evidence was presented, as Kelly asserts, to show his
character or propengty to act in a certain manner in violation of M.R.E. 404(8)(1). The evidence of the
kidnaping and burglary presented as prior bad acts corroborated the State's theory that Kdly killed
Sanders because he believed she had filed crimind charges againgt him for those actions, and he wanted her
to stop filing the charges againgt him for those acts. This is evidence of motive and is admissble under
M.R.E. 404(b).

1113. Because Sanders hersef did not file charges does not indicate that this evidence was not probative and
should not have been admitted. The record shows that Officer Ray Carlide said that he filed the charges
because victims are often reluctant to do so themsalves. Carlide said that Sanders would have ultimately
been required to testify againgt Kelly regarding those charges regardless of who actudly filed them. We
have no reason to believe that Kelly understood the procedure involved in filing such charges. Therefore,
the focus should not be on who filed the charges for the incident, rather, it should be on the fact that Kdly
perceived that charges againgt him had been filed and that pursuing those charges necessitated that Sanders
to tedtify againg him. Kelly himsdf testified that he had been to court twice for preliminary hearings
regarding the charges emanating from the incident of June 19 in the forty days between the time of the
incident and the time of Sanderss deeth on July 28. It is therefore obvious that he knew that charges had
been filed and it is reasonable to infer that he held Sanders responsible for those charges having been filed,
regardless of whether she or someone dse actudly filed them.

114. Kely cites Eubanks v. Sate, 419 So. 2d 1330 (Miss 1982), in support of his argument that the
incident of June 19 should not have been admitted into evidence. In Eubanks, the court determined that the
prior crime was not so connected that it could not be separated from the crime for which the appellant was
being tried. 1d. at 1332. We do not so conclude in light of the fact that there was evidence presented that
Kely made specific reference to charges having been filed when he broke into Sanders's apartment just
prior to killing her.

1115. In addition, the record shows that counsel for Kelly, out of the presence of the jury, told the judge that
he needed to ask Huderson about the prior chargesin order to show that Sanders did not file those
charges. It was only logicd at that point to dlow further testimony regarding the incident of June 19 to show
that the charges were filed even though Sanders herself did not file them. Furthermore, the record shows
that Kelly's counsdl himself asked Kelly on direct examination to tell the jury about the incident which
occurred on June 19 and alowed Kely to go into great detall. Being that thisis the incident which gaverise
to the charges for burglary and kidnaping, Kely cannot now complain that it was error to admit this
evidence.



116. Kelly aso argues that the evidence of the bad acts of the June 19 incident does not fal under the
exception permitted under M.R.E. 404(b). Though his argument is vague, it appearsthat he clams that
evidence of Kdly's character through prior bad actsis admissible only if evidence of Sanderss character
had been presented. It gppears Kdly has confused M.R.E. 404(8)(2) with M.R.E. 404(b). Again, we find
that the prior acts were alowed to show motive under M.R.E. 404(b). The State offered the evidence to
corroborate its theory that Kelly's motive was to slence Sanders in order to stop her from bringing charges
agang him.

V. THE FAILURE OF THE STATE TO RECORD THE GRAND JURY PROCEEDINGS
DID NOT DENY KELLY A FAIR TRIAL BY PLACING HIM IN DOUBLE JEOPARDY.

117. Kely contends that the State's failure to record and to provide him a copy of the transcript of the
grand jury proceeding denied him afair trid because it resulted in the issuance of two separate indictments
alowing the State to introduce evidence during the murder trid that Kelly stole acar during his escape. We
find no authority which gives Kdly the right to the minutes of the grand jury, even had they existed. Kdly
must show a particular need which outweighs the need for maintaining the secrecy of grand jury
proceedings, Reining v. State, 606 So. 2d 1098, 1101 (Miss. 1992), which he did not show.

118. It appearsthat Kely is asserting a need to have the transcript of the proceedings to show that the
State, in having had two indictments returned againgt him, had an unfair advantage in presenting the
evidence of the car theft during the murder trid. We do not find that the resulting separate indictment for
grand larceny of the car resulted in any advantage to the State. The State was not able to admit the
evidence of the grand larceny because of the fact that Kelly was charged with that crime in a separate
indictment. Rather, because Kelly was indicted separately for grand larceny, the State was first required to
demondtrate the relevance of the grand larceny to the charge of murder. The State then had to show that the
evidence was more probetive than prejudicid. M.R.E. 403. Had the State tried Kelly for murder in the
sametrid aslarceny, the State would have had only to have shown that the evidence was relevant to prove
larceny. The evidence was admitted because the State bore its burden.

119. Kelly aso argues that he was denied due process being twice placed in jeopardy by having evidence
of the larceny admitted during histrid for murder. Some or a substantial overlgp of evidence for different
crimes that occur a the sametime is not unusua. Bannister v. State, 731 So. 2d 583 (112) (Miss. 1999).
Double jeopardy does not arise merely because much of the same proof is introduced to support multiple
convictions. The admission of the evidence of larceny did not twice prosecute or imprison Kely for larceny.
Kelly was not being prosecuted for larceny in this case. He was facing charges for murder and burglary.
Prohibiting multiple prosecutions and imprisonments for a single crime is the purpose of the double jeopardy
clause in the Fifth Amendment of the United States Congtitution.

V. THE COURT DID NOT ERR IN ADMITTING EVIDENCE OF GRAND LARCENY
IN VIOLATION OF M.R.E. 404(b).

120. The evidence of the larceny of the car was offered as proof of Kelly's escape which occurred
immediately after he stabbed and killed Sanders. Evidence of a crime other than that charged in the
indictment is not generdly admissible againgt the accused. However, there is an exception to this excluson
when the other crime is o interrelated to the crime charged asto form a single transaction or closdy related
series of transactions. Townsend v. State, 681 So. 2d 497, 506 (Miss. 1996). The evidence clearly
demondgtrated such arelationship. The record shows that a piece of vinyl retrieved from the seet of the car



was stained with blood which matched Sanderss DNA. In addition, the theft of the car isadmissible as
proof of flight and therefore as evidence of conscious guilt. Williams v. State, 667 So. 2d 15, 23 (Miss.
1996). It istherefore admissble to show knowledge. M.R.E. 404(b).

121. Our standard of review in determining if the evidence admitted was more prgjudicia than probetiveis
whether the trid court abused its discretion. Board v. State, 624 So. 2d 1313, 1316-17 (Miss. 1993). We
agree with the trid court that the probative vaue of this evidence outweighed any unfair preudice resulting,
asrequired for admission by M.R.E. 403, and do not find that the court abused its discretion in admitting
the evidence.

VI. THE COURT DID NOT ERR IN DENYING A MOTION FOR JNOV OR, IN THE
ALTERNATIVE, FOR A NEW TRIAL.

722. Kdly arguesthat his motion for INOV should have been granted because the State failed to prove
beyond a reasonable doubt that Sanders's desth was a result of premeditated acts or by deliberate design
on the part of Kelly; therefore, her death was not the result of murder. Kdly asserts that the jury’s finding of
Kely's guilt of the lesser offense of trepass, rather than burglary, shows that he had no intent to kill
Sanders when he broke into the apartment.

9123. The cases are clear that ddliberate design to commit murder can be established in a short period of
time any time prior to the consummation of the act. Duvall v. State, 634 So. 2d 524, 525 (Miss. 1994).
Thus, the inference that the jury did not beieve that Kely entered the gpartment with the intent to kill
Sanders because it did not find Kdly guilty of burglary is of no import since hisintent to kill could have been
formed after he gained entry to Sanders's gpartment.

124. In ass=ssing the legdl sufficiency of the evidence on amotion for INOV, the trid judge is required to
accept astrue dl of the evidence that is favorable to the State, including al reasonable inferences that may
be drawn therefrom and to disregard evidence favorable to the defendant. Yates v. Sate, 685 So. 2d 715,
718 (Miss. 1996); Ellisv. State, 667 So. 2d 599, 612 (Miss. 1995); Noe v. State, 616 So. 2d 298, 302
(Miss. 1993); Clemons v. State, 460 So. 2d 835, 839 (Miss. 1984);. If under this standard sufficient
evidence to support the jury's verdict of guilt exigts, the motion should be overruled. Brown v. State, 556
So. 2d 338, 340 (Miss. 1990); Butler v. State, 544 So. 2d 816, 819 (Miss. 1989).

1125. Accepting astrue al the evidence favorable to the State, as we are required to do, we find that
Huderson testified that when Kelly broke into Sanders's gpartment through her bedroom window, he said
he was "going to kill that b----." This evidence standing on its own is enough to support the jury's finding
that the necessary dement of mdice aforethought existed in order to support the murder conviction. Russall
v. State, 497 So. 2d 75, 76 (Miss. 1986). It would be irrationa to deny, as Kelly in essence asks us to do,
that this statement shows intent. In addition, Huderson said that he heard Kdly in the kitchen and he came
back with something wrapped in awhite shirt. Kelly then caled Sandersto the living room where Huderson
heard her scream. When Huderson went to the living room he saw Kely vomiting blood and Kely stabbing
her. Certainly this sequence of eventsinfersintent as well. We find the evidence legaly sufficient to support
the jury's verdict of guilt and that the motion for INOV was properly overruled. Brown v. State, 556 So.
2d 338, 340 (Miss. 1990); Butler v. Sate, 544 So. 2d 816, 819 (Miss. 1989).

126. Kely seeks dternative relief in the form of remand to the trid court for anew trid. The former isa
consequence of lega insufficiency of the evidence while the latter is the product of an examination of



evidentiary weight. May v. State, 460 So. 2d 778, 781 (Miss. 1984). Where the weight of the evidence,
as opposed to the sufficiency, is chalenged, the jury's verdict is vacated on grounds relative to the weight of
the evidence so that anew trid is granted as opposed to find discharge. Id. In determining whether ajury
verdict is agang the overwhdming weight of the evidence the court must accept as true the evidence which
supports the verdict and will reverse only when convinced that the circuit court has abused its discretion in
faling to grant anew trid. Herring v. State, 691 So. 2d 948, 957 (Miss. 1997) (citing Thornhill v. Sate,
561 So. 2d 1025, 1030 (Miss. 1989)). Only when the verdict is so contrary to the overwhelming weight of
the evidence that to dlow it to stand would sanction an unconscionable injustice will it be disturbed on
appedl. Benson v. State, 551 So. 2d 188, 193 (Miss. 1989) (citing McFee v. Sate, 511 So. 2d 130,
133-34 (Miss. 1987)). "The motion, however, is addressed to the discretion of the court, which should be
exercised with caution, and the power to grant anew trial should be invoked only in exceptiona casesin
which the evidence preponderates heavily againgt the verdict." United States v. Sinclair, 438 F.2d 50, 51
n.1 (5th Cir. 1971). Thus, the scope of review on thisissueis limited in that al evidence must be construed
in the light most favorable to the verdict. Mitchell v. Sate, 572 So. 2d 865, 867 (Miss. 1990).

127. The evidence to be evduated regarding sufficiency for sustaining a conviction for murder and the
evidence rdevant to ascertaining whether the jury's verdict was againgt the overwhelming weight will be the
samein this case; evidence regarding sufficiency requires the court to accept astrue al evidence favorable
to the State, Yates, 685 So. 2d a 718, and evidence regarding weight limits our review to that construed in
the light most favorable to the verdict. Mitchell, 572 So. 2d at 867. The jury chose to believe Huderson's
eyewitness testimony, corroborated with substantial DNA evidence, rather than accept Kelly's version of
events which would have resulted in a conviction for mandaughter. The question of whether a defendant
had committed murder or mandaughter is ordinarily a question to be resolved by the jury. Strahan v.
State, 729 So. 2d 800 (124) (Miss. 1998). In determining whether ajury verdict is againgt the
overwhelming weight of the evidence, the court must accept as true the evidence which supports the verdict
and will reverse only when convinced that the circuit court has abused its discretion in faling to grant anew
trid. Herring v. State, 691 So. 2d 948, 957 (Miss. 1997). We do not find that the trial court abused its
discretion in falling to grant anew trid.

VII. THE TRIAL COURT DID NOT ERR IN GRANTING JURY INSTRUCTIONS S-9
AND S-4.

1128. The Missssppi Supreme Court has clearly stated the standard of review when reviewing jury
indructionsin Edwards v. Sate, 737 So. 2d 275 (185) (Miss. 1999). In granting or refusing various
ingtructions, the ingtructions given must be read as awhole. When the instructions are so read they should
fairly enunciate the law of the case and create no injustice in order to withstand a finding of reversible error.

129. Kelly clamsthat ingtructions S-9 and S-4 were confusing and mideading to the jury. Ingruction S-9
reads:

The Court ingructs the jury that while premeditation to kill is a necessary dement of the crime of
murder, that it does not necessarily mean hatred or ill will and need not exist in the mind of the
defendant for any definite time, not for hours, days or even minutes, but if there is a premeditated
desgnto kill and it exigts in the mind of the defendant but for a moment before the fatd act, thisis
sufficient premeditation to condtitute the offense of murder, unlessthe killing is judtifigble.

Herdieson Windham v. State, 520 So. 2d 123 (Miss. 1987), and Duvall v. Sate, 634 So. 2d 524



(Miss. 1994), asthe basis of his assertion thet the instruction incorrectly states when the intent to kill must
be formed to support a conviction for murder. We digtinguish ingruction S-9 from the ingtruction given in
Windhamin that S9 satesthat the premeditated design to kill must have existed before Kely killed
Sanders whereas the Windham ingtruction incorrectly stated that the deliberate design to kill could have
been formed at the moment of the fatal act. Windham, 520 So. 2d at 126. The instruction on which he
riesin Duvall dso sates that a deliberate design of the dayer existing at the very moment of the act of
violence sufficed to condtitute murder. Duvall, 634 So. 2d at 525. We do not find instruction S-9 confusing
and conclude that it correctly states the law.

130. We ds0o find indtruction S-4 to be a correct statement of the law asit correctly instructs the jury
regarding the eements of burglary of adwelling, not as Kdly asserts, the law of murder.

Other Jury Ingtructions

131. In addition, Kdly lists five ingtructions for the defense that he claims were erroneoudy denied. He
complains that ingtruction D-14 regarding his right and competency to testify as awitness should have been
granted. The law does not entitle a defendant to an instruction steting that he has aright to testify on his own
behdf and that his testimony should be trested as that of any other witness, Johnson v. State, 452 So. 2d
850, 854-55 (Miss. 1984), nor does it entitle the defendant to one informing the jury that he is a competent
witness. Coleman v. State, 697 So. 2d 777, 784 (Miss. 1997).

1132. Kelly cites no authority supporting the error he asserts in ingtruction D-16, we therefore have no duty
to consider it. Hoops v. State, 681 So. 2d 521, 526 (Miss.1996). Nevertheless, the instruction regarding
Kdly'sintent is grounds for error, being abstract and not grounded in the evidence presented. Downtown
Grill v. Conndll, 721 So. 2d 1113 (117) (Miss. 1998). We therefore find no error in its having been
refused.

1133. Ingtruction D-7 ingtructed the jury not to rely solely on the testimony of expert witnessesin the
evauation of forengc evidence. Kdly dams that the denid of thisingtruction caused prgjudice to him
because of the tendency of ajury to give greater weight to the testimony of an expert witness. A review of
the ingtructions given shows that the jury was properly ingtructed regarding weight and credibility of
evidence in ingruction C-1, and ingtruction D-9 properly instructed regarding the presumption of innocence.
In granting or refusing various ingructions, the ingructions given must be read as awhole. Edwards v.
State, 737 So. 2d 275 (1185) (Miss. 1999).

134. Kelly aso argues he was denied afair trial because of the trid court's failure to grant ingtruction D-8
which gates the law regarding the burden of proof and the dements of the offense. We disagree, finding
that the indtructions read as awhole properly state the law. Id.

1135. Findly, we find that ingtruction D-12, the refusa of which Kelly asserts as error, isin essence very
smilar to ingtruction D-11, which was granted. Ingtructions should be read asawhole. 1d. The court is
advised againg adding repetitive indructions. Wall v. Sate, 413 So. 2d 1014, 1015 (Miss. 1982).

VIII. THE STATE'SCLOSING ARGUMENT DID NOT UNFAIRLY PREJUDICE
KELLY.

1136. Thetrid judge is vested with discretion to determine whether a comment during closing argument is so
prejudicid that amidgirid should be declared. Alexander v. State, 602 So. 2d 1180, 1182-83 (Miss.



1992). In addition, attorneys are to be given wide latitude in making their closing arguments and statements
must be considered in context. Wilcher v. Sate, 697 So. 2d 1087, 1110 (Miss. 1997). We first note that
the record shows that Kelly failed to object to the statements made in the prosecutor's closing argument
which he says caused prgjudice to him. It isincumbent on defense counsdl to raise a proper objection when
the offensve language is uttered or waive appellate review of the issue. Hunter v. State, 684 So. 2d 625,
637 (Miss. 1996) (citing Foster v. State, 639 So. 2d 1263, 1287 (Miss. 1994)). This assgnment of error
istherefore procedurally barred.

1137. This Court will nevertheless address the merits. Kelly argues that he was unfairly pregudiced by the
State's comment during closing argument which when reed in context, referred to the State's having met its
burden to establish Kdly's guilt. That comment was. "The State went to alot of ends to accomplish that.”
Kely asserts that this statement was improper because reasonable inferences could be drawn regarding the
burden and cogt of thetrid for the State thereby causing unfair pregudice to him. We do not agree and are
unable to find precedent where such has been so held.

1138. In addition, Kelly argues that the State's comment was improper regarding Kelly's having chosen to
testify. The relevant comment was to the effect that Kelly had no choice but to testify in order to refute the
Stae's case. Missssppi law is clear that the State may not comment on a defendant’s decision not to testify,
Griffin v. Sate, 557 So. 2d 542 (Miss.1990); however, we fail to find precedent in reference to a
defendant's decision to testify. Looking at the context of the statement and the case as awhole, we do not
find that unfair prgudice resulted to Kdly as aresult of this comment, and therefore, find no merit to this
dam.

IX. THE TRIAL COURT DID NOT ERR IN ALLOWING THE STATE TO EXERCISE
ITSBATSON PEREMPTORY CHALLENGES.

1139. Kdly argues that the State violated the prohibition established in Batson v. Kentucky, 476 U.S. 79
(1986), againgt dtriking jurors purely on the basis of race. We firgt note that Batson dams goply only to
peremptory challenges, not excusas for cause, Brown v. Blackwood, 697 So. 2d 763, 772 (Miss. 1997);
Shaw v. State, 540 So. 2d 26, 27 (Miss. 1989).

1140. Kelly names two prospective jurors who he clams were struck in violaion of Batson. The record
shows that the State sought to strike Mr. Gray thinking that he was related to another Gray thet it had
prosecuted. After questioning Gray regarding this relationship and finding that he was not related to this
person, the State withdrew the strike. The only venire person the record shows who did not Sit as ajuror as
aresult of aperemptory strike was Ms. Coleman. The State gave as race-neutra reasons for striking her
that Coleman stated that she had read about the case in the newspaper, that she had gone to school with the
defendant, that she was afriend of Kelly's brother and afriend of other members of Kely's family, and that
she knew witnesses on both sides. The defense objected to the strike, stating that Coleman indicated she
could be fair. The court, however, permitted the strike because the State had enunciated race-neutra
reasons. Excluding jurors on the ground that they are acquainted with the defendant has been found to be a
race-neutral reason to exercise aperemptory strike. Govan v. State, 591 So. 2d 428, 430 (Miss. 1991).
We, therefore, find no merit to the Batson daim.

141. THE JUDGMENT OF THE PEARL RIVER COUNTY CIRCUIT COURT OF
CONVICTION OF COUNT | TRESPASSING AND SENTENCE OF SSIX MONTHSIN THE
PEARL RIVER COUNTY JAIL; COUNT Il MURDER AND SENTENCE OF LIFE IN THE



CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO PEARL RIVER COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, MOORE, MYERS, AND
PAYNE, JJ., CONCUR. IRVING, J., CONCURSIN PART, DISSENTSIN PART WITH
SEPARATE WRITTEN OPINION JOINED BY THOMAS, J.

IRVING, J., CONCURRING IN PART, DISSENTING IN PART:

142. Kelly committed a heartless and brutal murder. The murder was witnessed by Stephon Huderson, a
person with whom the victim, Sheila Sanders, was sexudly involved. The evidence of Kdly'squilt is
overwheming. Consequently, | concur with the mgority in affirming his conviction and sentence. However,
| disagree with the mgority's resolution of severd issuesin this gpped. Therefore, | write separately to
express my views as to the proper resolution of those issues.

1. Evidenceregarding the June 19, 1996 incident

143. Kelly contends that evidence regarding the break-in of Sanderss apartment and the kidnapping of
Sanders on June 19, 1996, was admitted in violation of M..R.E. 403, 404(a) and 404(b). The offense for
which Kely was on trid occurred on July 28, 1996. The mgority concludes that the evidence was properly
admitted to show motive under M.R.E. 404(b). For sure, evidence of other crimes is admissible under
M.R.E. 404(b) to prove motive. Mativeis never an eement of acrimina offense. However, the sate's case
is aways enhanced if the prasecution can offer reasonable evidence of mative. Such offering aidsin pulling
the pieces of evidence together to tell asensible story to thejury.

1144. If proof of motive was the purpose of gpprisng the jury of the June 19 incident, it seemslogica that
the evidentiary focus would necessarily have to be on the actions of the victim that day, or on her actions
emanating from events occurring on that day, which arguably crested amotive for Kely to want to kill her
goproximately forty days later. If it is not, then surdly the focus must be on the acquisition by Sanders of
some secret knowledge of Kely's actions which he did not want exposed and which he thought she might
expose if she continued to live. Having established the logicad parameters of the motive evidence, | turn now
to the contentions of the parties and the evidence offered in support of those contentions.

145. The State argues that the evidence of the June 19 incident was admissible as proof of motive.
Additiondly, the State argues that the defense cannot complain about the admission of the evidence
because the defense insisted it needed to question Huderson about the charges to prove that no charges
were filed by Sanders.

146. A review of the record reflects that the defense made the statement about the need to ask Huderson
about the charges, during Huderson's testimony, after Huderson testified that he talked to Sanders one day
after Kelly "supposedly kidnaped her or tried to." Earlier Huderson had testified to the following:

Widl, Jerome burgt through the window that morning, and he woke me up, and | woke up asking him,
"Man, what isyou doing?" And Jerome said that, "Man, I'm gonnalkill that b---h cause she keep
pressing charges on me every time | passin front of her house. She presses chargeson me.” | say,
"Jerome, that's why she's pressing charges on you because you steedy dapping her al around and
besting her up, man." "Y ou aint got nothing to do with her.” | said, "Well, you ill aint got no
business beating her up like that, Man. That ain't right.”



147. After abench conference, the trid judge decided he was going to alow the State to go into the June
19 incident for the purpose of showing motive. Specificdly, the trid court ruled: "I'm going to let you [the
prosecution] go into motive, and I'm going to let them [the defense] go into the motive, too. A counter
motive or whatever you want to cdl it." The mative thet the trid judge was referring to with respect to the
defenseinvolved crimina charges against Huderson. Apparently, it was apart of the defense theory that
Huderson had amotive to lie about what hagppened in an attempt to gain some leniency on pending crimind
charges againgt him that did not relate to Sanders.

1148. When cross-examination of Huderson was resumed, the defense did not go into the June 19 incident.
The defense smply asked Huderson if he had any persond knowledge of Sanderss filing charges against
Kely and if Sanders had ever told him that she had filed charges againgt Kelly. Under this sate of things, |
falled to see how the defense in any way opened up the issue of the June 19 incident.

149. When Cachandia Terrell was caled to the withess stand, the prosecution went into detail about the
June 19 incident. The record is clear that Sanders never filed any charges againgt Kdly semming from the
June 19 incident, and it isequaly clear, according to Kelly's testimony, that he knew Sanders had not filed
any charges againgt him. The State offered no evidence to indicate that Kelly was under the mistaken notion
that Sanders had filed charges against him. That would have indeed been impossible to do since Sanders
and Kely had gone to the police station together following the June 19 incident.

150. The mgority holds that the fact of Kelly having made -- at the moment he broke into Sanderss
gpartment -- "specific reference to charges having been filed [against him]" provides the necessary basis for
admission of the evidence concerning the June 19 incident. The mgority concludesthat Kdly's satement in
that regard weaves the two events into an inseparable crime. | cannot agree. Kelly's statement does not
come close to making that nexus, and even if it does, it does not summon with it the lurid details of the June
19 incident. At most, the jury would have been entitled to sSmply know that charges, without the details, had
been filed by Sanders againgt Kdly in the not-so-distant past. After dl, according to the State's theory, it
was motive that the State was attempting to prove. The details of the June 19 incident, aswell asits
occurrence, are totdly irrdlevant to motive in the absence of a showing that Sandersfiled charges againgt
Kelly or that Kely believed ether that she did or that she was cooperating with law enforcement officidsin
their prosecution of those charges, no matter who filed them. It is difficult to argue that he believed she did
when he and she went to the police station together after the incident. He had persona knowledge that she
did not file any charges.

151. The maority acknowledges that Sanders did not file charges but argues that that fact is beside the
point, and that the focus should be not on who filed the charges, but on Kelly's perception that prosecution
of the charges necessitated Sanderss testifying against him. As support for this argument, the mgjority
quotes Officer Carlise: " Sanders would have ultimately been required to testify againgt Kelly regarding those
charges regardless of who actudly filed the charges.” It is a sufficient response to this argument Smply say
that there is avast chasm between the State's requiring someone to testify and obtaining one's cooperation
in tegtifying. The specia prosecutor required Susan McDougd to testify in the Whitewater investigation. He
is dill waiting.

152. The point is, in the absence of some evidence that Sanders was in some way pushing the charges filed
by law enforcement or that Kelly perceived her to be doing so, thereis Smply no bassfor placing the
significance, as does the mgority, on the statement purportedly made by Kely when he entered Sanderss



gpartment on the night of the murder. There is Smply no evidence of Sanderss involvement with the June
19 incident beyond that day, nor is there any evidence that Kelly believed Sanders was cooperating with
law enforcement officidsin their prosecution of the June 19 charges. The statement made by Kdly related
to charges being pressed as opposed to testimony being given or to be given. While the record reflects that
Kelly had gone to court twice for apreiminary hearing on the June 19 charges, it also reflects that the
hearing had not been held. Thereis no indication that Sanders was involved in the attempts to hold the
preliminary hearings or that her absence had anything to do with their not being held.

163. Further, if, asthe mgority implies, it was the need to eiminate Sanders as a witness that provided the
motive for Kdly's actions, then Kelly's comment, upon entering the apartment might have been "Man, I'm
going to kill that b---- to keep her from testifying against me" rather than what he said which was, "Man,
I'm going to kill that b---- cause she keep pressing charges on me every time | passin front of her
house. She presses charges on me.” It is my understanding from the record that no charges were pressed
againg Kelly by Sanders or anyone else as aresult of Kelly's passing in front of Sanders's house. Indeed,
the record reflects that the only chargesfiled againgt Kelly were those filed by Officer Carlise semming
from the June 19 incident. That incident did not involve Kdly passng by Sanderss gpartment.

1B54. The mgority aso finds support for its view in the fact that the defense told the tria judge that the
defense needed to ask Huderson about the charges. Specificaly, the mgority says, "It was only logicd at
that point to alow further testimony regarding the incident of June 19 to show that the charges were filed
even though Sanders hersdf did not file them." Mgority opinion a §14. | find this reasoning faulty in two
respects. First, Huderson knew nothing about the June 19 incident and did not at that point, or at any other
point, testify about the June 19 incident. Secondly, it was Huderson, a prosecution witness, who
volunteered the statement about the kidnapping charges, discussed earlier in this opinion. Further, thereis
nothing about the July 28 incident, for which Kelly was on trid, that could not have been told in arationd
and complete fashion without relaing the details of the June 19 incident.

165. Additionaly, the mgority holds that since Kdly himsdlf testified about the June 19 incident, he should
not be heard to complain. It is sufficient to say that Kely's testimony came after he had attempted
unsuccesstully to keep the evidence out and after Terrdll had tetified in greet detail about the incident. In
my opinion, thisforced Kdly to try and put the best spin he could on the damaging evidence. That required
him to tetify about it. Certainly, under these circumstances, his testifying about the incident did not operate
asawaiver of his objection to the evidence.

156. While the State argues here, and at trid, that evidence of the June 19 incident was relevant to show
motive, it gppears that Kelly's red motive for murdering Sanders was Sanders's breaking off the relaionship
with him and starting one with Huderson, the person Kdly caught in bed with Sanders. By Huderson's own
testimony, he and Sanders were sexualy involved and had in fact engaged in sexud relations the night Kelly
broke in and murdered Sanders. Further, Huderson testified that he had been at Sanders's apartment on
one other occasion when Kelly was there. At that time, he left immediatey when he discovered Kdly was
there.

157. Findly, it does not appear from the record thet either aM.R.E. 403 baancing andysiswas done or a
limiting indruction given asreguired by Smith v. State, 656 So. 2d 95, 100 (Miss. 1995). The mgjority
does not discuss this omission. Apparently, the mgority believes that evidence of motive under M.R.E.
404(b) does not have to pass through the M.R.E. 403 filtering andysis. | believe it was error to admit



evidence of the June 19 incident. Nevertheless, because of the overwhelming evidence againgt Kdlly, |
believe the falure in this regard was harmless error.

I1. Evidence of larceny of the commandeered vehicle

168. Kdly objected to admission of evidence regarding larceny of the automobile he jumped into when
fleeing the murder scene and chasing Huderson. Kdly was indicted separately for this offense. He contends
that admitting evidence of larceny of the automobile operated to effect ajoinder of the two indictments and
to place him twice in jeopardy for the same offense.

159. In discussing why the evidence of grand larceny of the automobile was admissble, the mgority says
this. "Kely was indicted separately for grand larceny, the State was firdt required to demondrate the
relevance of the grand larceny to the charge of murder . . . . The evidence was admitted because the State
bore its burden." Mgority opinion at Y17. | fail to see how taking someone's automobile isrelevant to
proving that one murdered another person unconnected with the stolen automobile. The State did not have
aburden to show how Kelly escaped. Apparently, the mgority is referring to the fact that blood, matching
the murder victim, was found in the stolen automobile. Certainly, that evidence is admissble aswell as
evidence proving Kdly's connection with the automobile. However, that is the extent of the necessary foray
into the evidence regarding the automabile. In my opinion, it was only necessary for the jury to know that
Kely jumped into the automobile and the victim's blood was found therein.

160. Whether the evidence concerning the stolen automobile, offered by the State in Kdly's murder trid,
precludes atrid of Kely on the grand larceny charge must await thet trid. 1t is sufficient here to say that
nothing that was admitted about the stolen automobile poses ajeopardy bar in Kdly's murder trid.

THOMAS, J., JOINSTHIS SEPARATE WRITTEN OPINION.



