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BRIDGES, J., FOR THE COURT:

1. This case involves a child custody modification from the Chancery Court of Union County, Honorable
Timothy E. Ervin presding. In this case, appdlee David Keith Akers sought a child custody modification for
his two minor children. The court awarded the custody modification, and appellant Sonya Ann Akers
Forsythe, comes now claming the tria court erred in four issues:

1. WHETHER THE TRIAL COURT ERRED IN HOLDING THE APPELLEE HAD
PROVEN A SUBSTANTIAL AND MATERIAL CHANGE IN CIRCUMSTANCES
WHICH ADVERSELY AFFECTED THE HEALTH, WELFARE, AND BEST INTERESTS
OF THE TWO MINOR CHILDREN, WHEN THE TRIAL COURT MADE NO
FINDINGS?

2. WHETHER THE APPELLEE HAD FAILED TO PROVE ABUSE OR NEGLECT?

3. WHETHER THE CHANCELLOR ERRED, AFTER FAILING TO MAKE PROPER
FINDINGS, IF HE INCORRECTLY FOLLOWED STATE LAW IN BASING HIS
DECISION ON THE TEMPORARY MODIFICATION OF CUSTODY?

4. WHETHER THE CHANCELLOR ERRED IN ARBITRARILY REDUCING THE



AMOUNT OF SUMMER VISITATION?
Finding error, we reverse and render.
STATEMENT OF THE FACTS

2. Sonya Ann Akers Forsythe and David Keith Akers were divorced on January 15, 1993, and custody
of their two minor children was given to Mrs. Forsythe. Mr. Akers was given visitation rights and was
ordered to pay child support. Mrs. Forsythe married Shan Payne in January of 1994, and during the course
of their marriage they had a daughter. They separated and reconciled severa times, but separated for the
final time in December of 1994. They were formaly divorced in 1996. Mr. Akers remarried to Mrs. Tanya
Akersin November of 1993. They are till married.

113. During her separation from Mr. Payne, Mrs. Forsythe and the children moved in with Dr. R. Medlin
until August of 1995, when they moved out. She continued to see Dr. Medlin off and on, but their
relaionship ended when she met John Forsythe, her current husband. She currently lives with him in Tupelo.

4. In 1995, Mrs. Forsythe approached Mr. Akers about |etting him spend some time with his children.
Mrs. Forsythe had been having some problems with her son's behavior, and she thought some time with his
father may do him some good. The two of them entered atemporary modification of custody dated June
13,1995, where the children would live with their father from that time to the end of school in May of 1996
with the understanding thet at the end of the period the children would go back to live with their mother.

5. At the end of the one year period in 1996, Mrs. Forsythe went to pick up her children from Mr.
Akerss mother-in-law's house, but she was refused access to the children. On May 16, 1996, Mr. Akers
filed amotion for modification, and after being served, Mrs. Forsythe answered and filed both amation for
citation for contempt of court, for violating the agreement, and a petition for writ of habeas corpus.L On
August 5, 1996, Mr. Akersfiled amoation for emergency custody claiming neglect and abuse of the
children{2) At the hearing on August 9, 1996, Robert Childers was appointed as guardian ad litem for the
children, and the Welfare Department was directed to make home studies of the parties homes and report
back to the court. The guardian found no evidence of abuse, and the Wdfare Department found that both
homes were congdered fit and suitable for the children.

6. After aone year delay in the case, the trid was held on September 22 and 23, 1997. The chancdlor's
opinion was rendered on March 20, 1998. The Chancellor, in an order with no findings, granted custody to
Mr. Akers, ordered Mrs. Forsythe to pay child support, and decreased the amount of visitation that Mrs.
Forsythe would receive.

ANALYSSOF THE LAW
STANDARD OF PROOF

17. In andyzing whether or not the grant of a change of custody has been correctly granted by the chancery
court, this Court must look to seeif the proper two part test has been met:

Firgt, the moving party must prove by a preponderance of the evidence that, after the entry of the
judgment sought to be modified, there has been amaterid change in circumstances which adversdy
affects the welfare of the child. Second if such an adverse change has been shown, the moving party



must show by like evidence that the best interest of the child requires the change of custody.

Phillips v. Phillips, 555 So. 2d 698, 700 (Miss. 1989); see dso Pace v. Owens, 511 So. 2d 489 (Miss.
1987). Tucker v. Tucker, 453 So. 2d 1294, 1297 (Miss. 1984). The change in circumstances must bein
the overdl living conditions in which the child is found, and the totality of the circumstances must be
considered. Riley v. Doerner, 677 So. 2d 740, 743 (Miss. 1996). A change of condition of the non-
custodia parent is not enough by itsdf to warrant amodification. 1d. In addition, the polestar consideration
in achild custody caseisthe best interests of the child. Albright v. Albright, 437 So. 2d 1003, 1005
(Miss. 1983).

DISCUSSION

1. WHETHER THE TRIAL COURT ERRED IN HOLDING THE APPELLEE HAD
PROVEN A SUBSTANTIAL AND MATERIAL CHANGE IN CIRCUMSTANCES
WHICH ADVERSELY AFFECTED THE HEALTH, WELFARE, AND BEST INTERESTS
OF THE TWO MINOR CHILDREN, WHEN THE TRIAL COURT MADE NO
FINDINGS?

2. WHETHER THE APPELLEE HAD FAILED TO PROVE ABUSE OR NEGLECT?

3. WHETHER THE CHANCELLOR ERRED, AFTER FAILING TO MAKE PROPER
FINDINGS, IF HE INCORRECTLY FOLLOWED STATE LAW IN BASING HIS
DECISION ON THE TEMPORARY MODIFICATION OF CUSTODY?

118. The three issues listed above are grouped together in this discussion because they dl depend on one
key factor; in making his ruling, the chancellor did not outline sufficient findings of fact for this Court to
competently decide whether or not he was in error. In his order, the chancelor smply stated he found there
was amaterial change in the circumstances of this case, but he never stated exactly what the change was.
He did not state whether or not Akers had succeeded in proving abuse had occurred, nor whether he
depended on this fact in making hisruling. He did not state whether the fact that Forsythe had temporarily
given up custody had weighed in hisdecison a dl.

9. In looking at the law, the Mississppi Rules of Civil Procedure set out in rule 52 () that, "[I]n dl actions
tried upon the facts without a jury the court may, and shdl upon the request of any party to the suit or when
required by these rules, find the facts specidly and state separately its conclusions of law thereon and
judgment shall be entered accordingly™. M.R.C.P. 52. Though he was not requested to do so in this case,
there are some ingtances in which a chancellor must set out findings of fact, especidly where the facts of that
case are complex. Tricon Metals & Servs, Inc. v. Topp, 516 So. 2d 236, 239 (Miss. 1987). In such
cases, it is consdered an abuse of discretion for ajudge to fail to set out such findings of fact. 1d.

120. In applying the law to this case, we must examine whether or not these facts were so complicated that
findings should have been set out. In the opinion of this Court, the facts of this case are not as Sraight
forward asthe trid court may have found. After examining the record and the briefs of the parties, this
Court is not convinced there was an actua materia change of circumstances adverse to the best interests of
the two children. That this Court disagrees there was a materia change provesthe factsin this case were
more complicated than the chancellor thought they were. When the trid court fails to make proper findings
in the order, it makesit impossible for this Court to do itsjob in deciding whether or not the trid judge was



in error. For this reason, the chancellor should have set out hisfindingsin his order, and because he did not
do s0 he abused his discretion.

111. In disagreeing with the lower court's finding of amaterial change of circumstances, this Court basesits
conclusons on severa grounds. The evidence presented in thistrid by the plaintiff dealt agreet ded with the
various relaionships of Ms. Forsythe and with the fact she had changed jobs severd times. It iswell known
that case law in this state holds that the relationships or indiscretions of the mother are never enough by
themsdlves to condtitute amaterid change of circumstances. Kavanaugh v. Carraway, 435 So. 2d 697,
700 (Miss. 1983). In addition it must be proven that such conduct adversely affected the child. Id. As
dated in the Albright case, there are many things to be looked at in deciding whether or not amateria
change has occurred, such as hedth, willingness of the parent, employment, parenting skills, mord fitness,
physical and menta health of the child, school record of the child and, as Stated above, these factors are to
be looked at in atotality of the circumstances. Albright, 437 So. 2d at 1005; Riley v. Doerner, 677 So.
2d 740, 743 (Miss. 1996).

122. In viewing the evidence presented in this case, there isllittle to cause this Court to believe a materia
change in circumstances has occurred that would merit a custody modification. Mr. Akers was quick to
point out his ex-wife has been in severd relationships since their divorce. As stated above, the relationships
of the mother are not enough to prove amaterid change of circumstances, so therefore the number of
relationships Mrs. Forsythe has been in are not enough by themsalves to prove a materia change of
circumstances. Kavanaugh, 435 So. 2d at 700. Mr. Akers has dso failed to prove these relationships had
any adverse effects on ether of the children.

113. Akerssfailure to show an adverse effect on the children is not the sole reason this Court finds no
materid change in circumstances occurred. In the report given to the court by the guardian ad litem, both
homes were congdered fit. This indicates that in the mother's home the environment would be safe and not
adverse to the children's best interest, and because the original custody decree gave custody to the mother,
then custody should remain with the mother. In addition the principa and teacher of one of the children
tedtified that while living with the mother the child was an average student, and that the mother was greetly
involved in the child's schoal life. Neither could testify to seeing the father at any school function. The child
was doing fine in school whilein the mother's care, and the mother was involved in the school, both tending
to show there was no materia change at al.

1114. Asto theissue of abuse claimed by the father in this case, this Court finds thereis no evidence to
support such aclam. Inlooking at 8§ 43-21-105 (1) and (m) of the Mississippi Code, which sets out the
definition of neglected child and abused child, we find none of the evidence in the record indicates any
finding that the children in this case were ether neglected or abused. Miss. Code Ann. 8§ 43-21-105 (I)(m)
(Rev. 1993). The father's disagreement with the choices the mother has made in regard to baby gttersis of
little importance legdly, and it certainly does not rise to the level of abuse or neglect. The pictures included
as evidence srongly suggest the father was the one who was too enthusiagtic in the discipline of the young
boy. We find the chancellor could not cite abuse being a ground upon which he could have based his
modification.

115. Asfar as the chancellor basing the custody modification on the grounds that the mother agreed to a
temporary modification, thiswould dso be an insufficient ground for modification of the custody decree. In
avery smilar case where the parents agreed to anon-judicia temporary modification, the supreme court



held that the chancellor wasin error by holding the temporary modification was proof of a change of
circumstances. Arnold v. Conwill, 562 So. 2d 97, 100 (Miss. 1990). In the case a hand, there was also a
temporary modification made binding on the parties by the court. The agreement by the partiesto enter a
temporary modification cannot be used as evidence there was a materid change of circumstances,

therefore, the chancdlor could not rely on this as evidence of amaterid change.

1116. In conclusion, not only was the chancdlor in error for failing to report its findings, the chancellor wasin
error for finding amaterial change in circumstances. For these reasons, we reverse and render.

4. WHETHER THE CHANCELLOR ERRED IN ARBITRARILY REDUCING THE
AMOUNT OF SUMMER VISITATION?

117. In examining thisissue, it isinteresting to note that both the gppellant and appellee pointed out in their
briefs that they disagreed with the trid court's actionsin this area. In the area of visitation, chancellors are
given broad discretion, but this Court will not hesitate to reverse such rulings where the trid judge abuses
this discretion. Rodgersv. Taylor, 755 So. 2d 33 (1 12) (Miss. 1999). In determining such awards
chancellors are above dl things to consder the best interests of the child, while till consdering the rights of
the non-cugtodia parent and the need for the child to maintain a healthy and loving relaionship with the non-
custodid parent. 1d.

118. Inthis casg, it is plain to this Court that the chancellor abused his discretion in decreasing the amount
of vigtation dlowed to the mother. Nowhere was this requested by the parties. In the guardian's report, the
guardian ad litem stressed the need of both children to be in contact with both parents. It can hardly be
sad that decreasing the amount of time the children get to spend with elther parent would be in the
children's best interest. The lessening of visitation in this case does nothing to suit the needs of the children,
and we congder it to be an abuse of discretion. This error in addition to those previoudy stated provide
ample basisfor areversa, and for these reasons, we reverse and render.

1129. In conclusion, we find the chancellor erred in failing to lay out specific findings in support of his order,
that the chancellor erred in finding amateria change of circumstances and modifying child custody, and we
find the chancdlor dso erred in decreasing the amount of vigitation alowed to the mother. Therefore, we
reverse and render.

120. THE JUDGMENT OF THE CHANCERY COURT OF UNION COUNTY FINDING A
MATERIAL CHANGE OF CIRCUMSTANCESAND MODIFYING CUSTODY IS
REVERSED AND RENDERED. PHYSICAL CUSTODY AND THE VISITATION OF THE
PREVIOUS ORDER REINSTATED. COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLEE.

KING AND SOUTHWICK, P.JJ., IRVING, LEE, MYERS, PAYNE, AND THOMAS, JJ.,
CONCUR. McMILLIN, C.J. AND MOORE, J., NOT PARTICIPATING.

1. Under Rule 81(d) of the Missssippi Rules of Civil Procedure, actions such as those dedling with
violating a child custody agreement are properly brought in the form of complaints or petitions. The
use of amotion to begin such an action is not intended to be proper. M.R.C.P. 81.

2. Under Rule 81(d) of the Missssippi Rules of Civil Procedure, actions such as those dedling with



modifying child custody are properly brought in the form of complaints or petitions. The use of a
motion to begin such an action is not intended to be proper. M.R.C.P. 81.



