IN THE COURT OF APPEALS
OF THE
STATE OF MISSI SSI PPI
NO. 1999-K A-01430-COA

GEORGE WINTERS A/K/A GEORGE W. WINTERS A/K/A GEORGE

WESLEY WINTERS APPELLANT
V.

STATE OF MISSISS PPI APPELLEE
DATE OF JUDGMENT: 03/25/1999

TRIAL JUDGE: HON. JOSEPH H. LOPER, JR.

COURT FROM WHICH APPEALED: ATTALA COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: RAYMOND M. BAUM

ATTORNEY S FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: JOHN R. HENRY JR.

DISTRICT ATTORNEY': DOUG EVANS
NATURE OF THE CASE: CRIMINAL - FELONY
TRIAL COURT DISPOSITION: 03/25/1999: MANSLAUGHTER - SENTENCED TO A

TERM OF TWENTY (20) YEARSIN THE CUSTODY OF
MDOC. TO PAY ALL COURT COSTSAND
ASSESSMENTS. SENTENCE TO RUN
CONSECUTIVELY TO ANY SENTENCE PREVIOUSLY

IMPOSED.
DISPOSITION: AFFIRMED - 11/21/2000
MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED: 12/12/2000

BEFORE McMILLIN, C.J, LEE, AND PAYNE, JJ.
PAYNE, J.,, FOR THE COURT:
FACTSAND PROCEDURAL HISTORY

1. On August 14, 1998, George Winters was indicted on a charge of murder for the April 1, 1998
shooting desth of Jerry Nash, the man that Winterss estranged wife had been dating since the Winterses
separated several weeks earlier.

2. According to Winters, he went to his mother-in-law's home the night of April 1, 1998, armed with a
pistol. When Winters looked ingde and saw his estranged wife and Nash, whom he knew hiswife to be
dating, he cocked the gun. Nash then lunged a Winters and the gun went off, striking Nash three times and
killing him. Winters turned himsdlf in to the police the next morning.



13. On March 25, 1999, an Attala County Circuit Court jury convicted George Winters of mandaughter,
and he was sentenced to serve twenty years in the custody of the Mississippi Department of Corrections.
His motion for aJNOV or anew triad was denied, and he now appedsto this Court asking that we reverse
his conviction and order anew trid.

ARGUMENT AND DISCUSSION OF THE LAW
STANDARD OF REVIEW

4. With this apped, George Winters argues that the trial court committed reversible error in refusing to
dlow Wintersto call a court gppointed psychologist to testify asto Winterss sanity at the time of the
dleged offense.

5. Our standard of review in examining atria judge's decison to dlow or not dlow awitnessto tetify is
dated in Missssppi Rules of Evidence 702, and is described in Crawford v. State, 754 So. 2d 1211, (7)
(Miss. 2000):

If scientific, technical, or other specidized knowledge will assigt the trier of fact to understand the
evidence or to determine afact in issue, awitness qualified as an expert by knowledge, kill,
experience, training, or education, may testify thereto in the form of an opinion or otherwise. This
Court reviewsthetrid court's decision to alow expert testimony under the well-known clearly
erroneous standard.

(citations omitted).
DISCUSSION OF THE ISSUES

|. THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT REFUSED TO
ALLOW THE DEFENDANT TO CALL A COURT APPOINTED PSYCHOLOGIST TO
TESTIFY ASTO THE DEFENDANT'SSANITY AT THE TIME OF THE ALLEGED
OFFENSE.

6. Winters clamsthe trid court erred in not alowing him to call the court appointed psychologist to testify
concerning Winterss mentd state at the time of the murder. Among his defenses at trid, Winters aleges he
used self-defense because Nash lunged at him, and that the shots occurred in the heat of passion or by
accident. Winters clams he origindly wanted to use the insanity defense, but could not do so without the
testimony of Dr. Lott, the psychologist who had examined him. Thus, Winters argues that the tria court
erred in not dlowing Dr. Lott's testimony and anew tria iswarranted. We disagree.

7. Firgt, we review Dr. Lott's written report concerning Winterss mental state. After detailed testing and
observation, Dr. Lott concluded that Winters was not suffering from a severe mentd illness at the time of the
aleged offenses and therefore would have understood the nature and qudity of his aleged actions. Also,

Dr. Lott noted that Winters would have been able to distinguish the difference between right and wrong at
that time and that Winters may have been under the influence of extreme menta and emotion disturbance a
the time of the killing due to the status of his relaionship with hiswife. Dr. Lott points out, though, that



regardless of Winterss emationa turmoil with his wife, Winters had the ability to gppreciate the crimindity
of his conduct and that his ability to conform his conduct to the requirements to the law were not
subgtantialy impaired at the time he killed Nash.

118. Dr. Lott's testimony contradicts Winterss claim that Winters was not sane a the time of the killing.
Thus, Dr. Lott could not bolster Winterss defense. We find it odd, then, that Winters would even want Dr.
Lott to testify, since the doctor had concluded that Winters was not insane in accordance with the
M'Naughten rue) asis needed to qualify as avaid insanity defense. Nonetheless, Winters argues the jury
should be alowed to hear Dr. Lott's testimony to decide for themselvesif his concluson is credible.

19. In examining the entirety of the evidence in this case, we find not one piece of evidence existed in
support of Winterss claim of insanity except for one withesswho smply stated that Winters had a strange
look on his face when he shot the victim. Winters tries to make an issue of the expert'stestimony asto
sanity; however, even were the jury to find the doctor not credible, such lack of credibility would not render
Winters, then, insane by default as Winters seems to imply. Such impeachment of the expert would only act
to cast doubt on the expert opinion as an untrustworthy conclusion and force the jury to examine the other
evidence, which would leave only the witnhesss "strange look™ testimony as Winterss sole support for his
defense. Thisis smply not enough for any juror to find Winters not guilty by reason of insanity.

1110. Due to the capability to confuse the issues, midead the jury, and waste the court's time, the tria court
could have properly excluded Dr. Lott's tesimony under Mississppi Rule of Evidence 403 which states:
"Although relevant, evidence may be excluded if its probative vaue is substantialy outweighed by the
danger of unfair prgudice, confusion of the issues, or mideading the jury, or by congderations of undue
delay, waste of time, or needless presentation of cumulative evidence." Even more fundamentaly, the court
was correct in excluding the testimony since, on the state of the record when Dr. Lott's testimony was being
offered, it was irrdlevant because (a) there was nothing before the court to suggest that the presumption of
sanity that gppliesto dl defendants had legitimately been caled into question, (b) nothing in Dr. Lott's
proposed testimony, based upon his pre-tria report, would do anything to ater that presumption, and (c)
the defense presented no proffer of a coherent plan, which included Dr. Lott's testimony as an essentid cog,
to make the defendant's sanity alegitimate issue.

T11. Winters nonethel ess argues that the jury should have been dlowed to make this concluson and cites
Russell v. State, 729 So. 2d 781 (Miss. 1997), in support of this clam. In Russall, the man shot hiswife
and then clamed at trid that he was insane a the time. The Russall case differed from the present case,
though, in that the Russell defendant had lay witnesses who would testify asto his menta condition those
days preceding the shooting, which testimonies would be in addition to the psychologist that Russdl wished
to have testify. The supreme court found error in the trid court's not alowing the psychologigt to testify,
since the psychologist's testimony would not be the sole presentation of Russell's mental state.

112. To distinguish Russell from the present case, in Russall, the expert testimony was vitd to support the
defendant's defense, and other witnesses would testify to corroborate the expert's testimony. In the case
sub judice, the expert's testimony contradicts Winters's defense and no other substantial evidence actsto
support Winterss clam of insanity. Thus, Russdll is not the gppropriate supporting authority for Wintersto
useinhiscase.

1113. The record contains the judge's remarks concerning Winterss motion seeking to alow Dr. Lott to
testify that Winters was not insane a the time of the killing. The judge sated that he was not permitting this



because no evidence had been presented whatsoever that Winters was not sane at the time of the killing.
The judge dated that if Dr. Lott was Smply going to testify that Winters was sane a the time of the killing
and knew wrong from right, that there was no need for the doctor to testify, since thisissue of Winterss
menta state had never been questioned. As we have previoudy stated, MRE 403 keeps this testimony out
because it would confuse the jury. We aso note that the refusal to permit Dr. Lott to testify did not bar
Winters from offering that evidence in some other form, which he opted not to do. At the very least, he
should have made a proffer of what additiona evidence he was prepared to offer in addition to Dr. Lott's
testimony in order to demondtrate to the trid court the strategy by which the defense intended to establish
itsinsanity defense and how Dr. Lott's facidly unhdpful testimony would, in actudity, help that cause.
Winters did no such thing; thus, the trid court properly excluded Dr. Lott's testimony and no new trid is
warranted.

CONCLUSION

1114. Since MRE 403 excludes otherwise relevant evidence because it may prgudice, confuse or waste the
jury'stime, we find thet the trid judge properly excluded Dr. Lott's testimony. The judgment of the Attaa
County Circuit Court is affirmed.

115. THE JUDGMENT OF THE ATTALA COUNTY CIRCUIT COURT OF CONVICTION OF
MANSLAUGHTER AND SENTENCE TO TWENTY YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSWITH SENTENCE TO RUN
CONSECUTIVELY TO ANY SENTENCE PREVIOUSLY IMPOSED ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE TAXED TO ATTALA COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, LEE, MOORE,
MYERS, AND THOMAS, JJ., CONCUR.

1. "To be M'Naughten insane, a defendant must be unable to distinguish right from wrong a the time
the act iscommitted.” Porter v. State, 492 So. 2d 970, 975 (Miss. 1986) (citations omitted).



