IN THE COURT OF APPEALS
OF THE

STATE OF MISSI SSIPPI
NO. 1999-K A-01082-COA

GEORGE L. STEWART, JR. A/K/A GEORGE LEE STEWART, JR. APPELLANT
V.

STATE OF MISSISSIPPI APPELLEE
DATE OF JUDGMENT: 04/15/1999

TRIAL JUDGE: HON. ROBERT WALTER BAILEY

COURT FROM WHICH APPEALED: LAUDERDALE COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: MARTIN M. ODEN

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: CHARLESW. MARISJR.
DISTRICT ATTORNEY : BILBO MITCHELL
NATURE OF THE CASE: CRIMINAL - FELONY
TRIAL COURT DISPOSITION: 04/15/1999: AGGRAVATED ASSAULT - SENTENCED TO

SERVE 20 YEARSIN THE CUSTODY OF MDOC.,; TO
RECEIVE ALCOHOL AND DRUG TREATMENT AND
PSY CHIATRIC COUNSELING AND ANY TREATMENT
ASMDOC DEEMS NECESSARY. DEFENDANT TO PAY
COSTS OF $245.50 AND $507.00 RESTITUTION TO THE
VICTIM COMPENSATION FUND.

DISPOSITION: AFFIRMED - 11/21/00
MOTION FOR REHEARING FILED: 12/4/2000; denied 2/27/2001
CERTIORARI FILED: 4/6/2001; denied 7/19/2001
MANDATE ISSUED: 8/9/2001

BEFORE SOUTHWICK, P.J., IRVING, AND PAYNE, 1J.
IRVING, J., FOR THE COURT:

1. George L. Stewart was convicted in the Lauderdale County Circuit Court of aggravated assaullt.
Aggrieved, Stewart has filed this gpped in which he contends that the trid court erred (1) in indructing the
jury on the essentid dements of the crime of aggravated assault, and (2) in denying him the right to dicit and
introduce relevant testimony and evidence pertaining to hisinsanity defense. Finding no reversible error, we
afirm.

FACTS

2. On June 3, 1997, Gwyn Marshd| was adeep in her home when she was awakened by the sound of her
bedroom door shutting. Marshall looked up to see Stewart, her ex-husband, in her room. Before Marshal



was able to St up, Stewart was on top of her, stabbing her with aknife. Marshdl's grandson derted her
daughter and her daughter stopped Stewart's attack by displaying a gun. Consequently, Marshall and her
daughter were able to force Stewart out of their home. Once outside, alaw enforcement officer met
Sewart. Stewart acknowledged that he had been involved in the dtercation. The officer searched Stewart
and recovered afolding lock-blade pocketknife from Stewart's pocket.

Analysis of the | ssues Presented
I. Juryinstruction

3. Stewart argues that ingtruction C-7 should not have been granted because it failed to ingtruct the jury on
the essentid eements to the charge of aggravated assault, which requires the crime to be committed "with a
deadly weapon." Theingruction reads.

The Court ingructs the jury that, should you find from the evidence in this case, beyond a reasonable
doubt that:

1. On or about the 3rd day of June, 1997, in Lauderdale County, Mississppi;

2. The Defendant, George Stewart, did wilfully, unlawfully and purposdly cause or attempt to cause
bodily injury to Gwen Marshdl, by stabbing her with aknife;

3. And the Defendant, George Stewart, knew the difference between right from wrong at the time of
committing the aggravated assaullt;

then it is your sworn duty to find the Defendant, George Stewart, guilty of aggravated assaullt.

Should the State fail to prove any one or more of these essential elements beyond a reasonable doult,
then you shdl find the Defendant, George Stewart, not guilt of aggravated assault.

14. Stewart failed to object to the ingtruction. In fact, Stewart stated that he had no objection to the use of
the ingruction. The failure to make a contemporaneous objection bars Stewart from raising the issue for the
first time on gpped. See Smith v. Sate, 724 So. 2d 280, 316 (Miss. 1998). We will not put atria judge
in error on ameatter when the issue was not presented to the court for decision. Id. Any dam of error is
now waived and we are precluded from considering thisissue on goped. Davis v. State, 660 So. 2d
1228, 1251 (Miss. 1995).

II. The evidencerelating to Stewart's insanity defense

5. Based on an order for mentd evauation entered by thetrid court, experts prepared a summary report
on Stewart's menta condition. At trid, the experts testified that Stewart did not meet the M'Naughten
gandard for insanity. Stewart argues that the tria judge erred by not dlowing into evidence information
pertaining to Stewart's mentd state. He wanted the jury to hear information from his two experts that,
athough he was legdly sane, he "may have been under the influence of extreme mentd or emotiond
disturbance at the time of the aleged offenses, and that his capacity to gppreciate the crimindity of his
conduct may have been subgtantialy impaired.” Stewart argues that the information was rdevant and should
have been dlowed to go to the jury.

6. In Missssippi, the generd rule s, with certain exceptions, "that a defendant under anot guilty plea may



make any defensethat he has." McLeod v. State, 317 So. 2d 389, 391 (Miss. 1975) (quoting Tanner v.
State, 196 Miss. 822, 18 So. 2d 300 (1944)). "When the defense is insanity, either generd or partid, the
door is thrown wide open for the admisson of evidence of every act in the accused's life relevant to the
issue of insanity and isadmissible in evidence. Thetrid court isto be liberd in dlowing the introduction of
evidence or examination of witnesses which tends to show the insanity or sanity of the accused.” Id.

7. To establish a defense under M'Naughten, it must be clearly proved that at the time of committing of
the act the accused was |aboring under such a defect of reason from disease of the mind as (1) not to know
the nature and quality of the act he was doing, or (2) if he did know it that he did not know that he was
doing what waswrong." Harvey v. State, 207 So. 2d 108, 111 (Miss. 1968). Thetrid court dlowed the
expertsto testify and give an opinion that Stewart did not meet the M'Naughten standard for insanity. Al
of the testimony, including that of Stewart's own experts, showed that Stewart knew right from wrong.

8. In the case sub judice, Stewart is attempting to make what gppears to be a diminished capacity defense
by asking this Court to alow testimony that he may have been under the influence of extreme mentd or
emotiond disturbance &t the time of the alleged offenses, and that his capacity to appreciate the criminality
of his conduct may have been substantialy impaired. In Mississippi, diminished capacity is not a defense to
acrimind charge. Cannaday v. State, 455 So. 2d 713, 720 (Miss. 1984). Therefore, the trid judge did
not err by excluding the additiond testimony asto Stewart's mental state. Stewart's argument lacks merit.

19. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY OF
CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF TWENTY YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSAND
RESTITUTION OF $507 ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED
TO LAUDERDALE COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, MYERS,
PAYNE, AND THOMAS, JJ., CONCUR.



