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BEFORE SOUTHWICK, P.J,, BRIDGES, AND THOMAS, JJ.
SOUTHWICK, P.J., FOR THE COURT:

1. The defendant was convicted by ajury of rape. He raises four appellate issues: (1) that a continuance
was improperly denied; (2) venue was never proved; (3) no cautionary instruction was given regarding
accomplice testimony; and (4) the verdict was againg the overwheming weight of the evidence. Finding no
merit to the assgnments of error, we affirm.

STATEMENT OF FACTS

2. On January 13, 1998, the victim, a 16 year old girl, finished avisit a her boyfriend's house and walked
to a payphone. She cdled Theotis Reese, a co-defendant in this case, to pick her up and take her home.
Instead, Reese drove the victim to a house trailer owned by the sister of another co-defendant in this case.
Tyrone Kely and two other co-defendants arrived at the trailer. The victim testified that she decided to
leave the trailer because Reese was acting "crazy.” She testified that he told her that he would not take her



home until she had sex with al of them.

113. Outside the trailer she encountered Fredrick Reese, who offered to give her aride. The victim and
Fredrick Reese began walking toward his mother's house to get the car when Theotis Reese blocked their
path with his car. The victim dleges that she got in the car with Theotis Reese out of fear because hetold
her "warning comes before destruction.” Fredrick Reese tetified that the victim was told by Theotis Reese
to get in the car or he would blow her head off. Both the victim and Fredrick Reese testified that Theotis
Reese had agun.

4. After other stops and changes of cars and passengers, the victim again got into an automobile with
Theotis Reese. The defendant Kelly and other two co-defendants followed in adifferent car. The victim
testified that Theotis Reese sopped the car and ingtructed her to get in the back sest with him, which she
did. While the victim and Theotis were in the back seet, Tyrone Kedly and two others got into the car. The
victim testified that al four teenage boys began taking her clothes off. She stated that she was then raped,
first by Theotis Reese then by Tyrone Kedly. The other two tried to have sex with her but were
unsuccessful.

5. Tyrone Kelly and Theotis Reese testified that the victim had consensua sex with them and that she
never ressted their efforts. They claimed that the victim only ressted having sex with athird teenager. The
fourth boy tedtified that while the victim never screamed, that she did resist and wanted to get out of the car.
After the incident was over, Theotis Reese took the victim home. She told her mother about the attack, and
they reported it to the police that same night.

6. Tyrone Kdly wasindicted for rgpe in April of 1998. Thefirs trid setting was for July 21, 1998, but the
case was continued until October 1998. Kelly was then granted a continuance until January 20, 1999. The
order tated that the reason for the continuance was that Kelly was a State's witness. At the January tria
date defense counsdl claimed that she had been unfairly surprised and did not have time to prepare a proper
defense because the State had informed defense counsdl only days before trid that Tyrone Kelly would not
be a State's witness. The court denied a requested continuance. Kely was found guilty and appeals here,

DISCUSSION
|. Kelly's Motions for Continuance

117. The defense made an oral motion for continuance on January 19, 1999, which was denied. The
following day, on the first day of trid, the defense filed a written motion for a continuance, which was dso
denied. Kdly raisesthree issuesin support of hisrequest that this Court find that the trid judge abused his
discretion in denying his motion for a continuance.

8. Thefird issue is that the defense was unfairly surprised by the State's deciding not to use Kelly as one

of itswitness againgt other attackers. Notification of that decison occurred only days before trial. Kelly was
named as a State's witness on an October 1998 order of continuance. That order, continuing the case until
January 1999, was signed by a different assstant digtrict atorney than the one who conducted Kdly'strid.

9. Thetria judge expressed concern for the confusion that can result from the digtrict attorney's office
changing attorneys on a case. He noted that it was especidly confusing for defense counsel when one
digtrict attorney signs a continuance order naming a defendant as a State's witness, then on the next term of
court another assistant district attorney takes over and does not know what the previous assistant has done.



1110. Defense counsdl stated that the continuance was necessary so that she could interview the State's
witness, Fredrick Reese. Thetria judge alowed counsd to interview Reese before the State called him asa
witness. Counsdl indicated to the court that after questioning Reese, she would be ready to proceed. The
court asked if having the opportunity to interview Reese would diminate any prejudice to the defense, and
counsd answered affirmatively.

111. We find that counsdl's explicit statement to the court that the interview of the witness removed the
prejudice of proceeding with the trid ends the gppellate issue. The court determined that the State's actions
had understandably surprised counsel and that some remedia measures were needed. Counsdl stated that
the interview of the one witness was sufficient to alow her to proceed. Thus there was no objection to
proceeding with the tria, and nothing for usto review.

12. The next continuance issue regarding Fredrick Reese is that his being called as awitness condtituted a
discovery violation. Kely's atorney contends that she had insufficient time in which to find a rebuttal witness
and explore the background. As an dleged discovery violation, the caling of Reese was subject to this
procedura rule;

If during the course of trid, the prosecution attempts to introduce evidence which has not been timely
disclosed to the defense as required by these rules, and the defense objects to the introduction for that
reason, the court shall act asfollows: 1) Grant the defense a reasonable opportunity to interview the
newly discovered witness, to examine the newly produced documents, photographs or other
evidence, and; 2) If, after such opportunity, the defense claims unfair surprise or undue prejudice and
seeks a continuance or midrid, the court shdl, in the interest of judtice. . . exclude the evidence or
grant a continuance.

URCCC 9.04. Thisrule reved s that once an opportunity to examine the new evidence has been given, a
defendant must claim that more time is still needed and request a continuance. Failure to make that request
walvestheissue. Cavett v. Sate, 717 So.2d 722, 727 (Miss. 1998).

113. The trid judge alowed defense counsd the opportunity to interview Reese during the noon recess on
thefirg day of trid. After concluding the interview, defense counsd did not claim undue surprise or
prejudice, nor did she seek a continuance or amistrid. No error occurred.

124. Thefina continuance issueisthat the trid judge abused his discretion by denying the continuance
primarily in order to keep his docket moving. He stated in his discussion of the issue a concern that he had
many other casesto try. Regardless of those comments, and without addressing their propriety, those
concerns are academic since the defense counsdl stated after interviewing Reese that no prejudice would
result if the case went to trid at that time.

1115. The decision to either grant or deny a continuance is left to the sound discretion of the trid court.
Johnson v. Sate, 631 So0.2d 185, 189 (Miss. 1994). We find no injustice to Kdly in permitting thistria to
proceed once the objection to doing so was withdrawn.

Il. Venue

1116. The appdlant argues that the State failed to prove that the crime occurred in Clay County. There was
uncertainty expressed by some of the witnesses regarding the county boundary, which was relaively close



to the scene of the crime. The issue wasfirst raised in amotion for directed verdict after the State had
rested, but that was denied. When Kdly proceeded to put on his own witnesses, the denial of that specific
motion was waived as an appdlate issue. Wetz v. State, 503 So.2d 803, 807 (Miss. 1987). Instead, if
later motions on the same sufficiency question are made, we examine on apped the array of evidence that
exiged a the time of the find motion. Here, that issue was renewed in amotion for ajudgment
notwithstanding the verdict. We therefore review dl the evidence that was introduced at trid, since the last
motion to raise the issue wasin after the trid.

117. The State's last witness was Officer Rodney Carusoe, who investigated the charges. Carusoe testified
that as aresult of hisinvestigation he could say that the crime occurred within Clay County. That other
witnesses were not so certain does not remove the ability of the jury to determine that Carusoe's testimony
was rdiable.

I11. Accomplice Cautionary Instruction

1118. No cautionary ingtruction was given the jury regarding testimony by an accomplice. Two co-
defendants testified againgt Kdlly. It istrue that ajury may betold that it should regard the testimony of co-
conspirators with great caution. Derden v. State, 522 So.2d 752, 754 (Miss. 1988). Nonetheless, the
granting of a cautionary ingtruction with regard to accomplice testimony is discretionary with the tria court.
Wheeler v. State, 560 So.2d 171, 172 (Miss. 1990). Here, no request for the instruction was made.

119. We are referred to a precedent that the trid court should grant alimiting ingtruction even when oneis
not requested when prior convictions are used for impeachment. Peterson v. Sate, 518 So.2d 632 (Miss.
1987). That precedent remains controlling authority, but asmilar rule has never been adopted for
ingtructing jurors about the testimony of accomplices. We do not find Smilar risks to an accused in the two
situations. We will not create the legal precedent that Kelly seeks.

V. Weight of the Evidence

120. Findly, Kdly argues that there was no evidence of alack of consent by the victim. It isthejury's
resoonsbility to weigh conflicting evidence and resolve conflicts in tesimony. Groseclose v. State, 440
S0.2d 297, 300 (Miss. 1983). There was evidence from the victim that she resisted and that she thought at
least one of her attackers had a gun. Fredrick Reese dso testified about a gun. The weight of the evidence
was not contrary to this verdict.

121. THE JUDGMENT OF THE CIRCUIT COURT OF CLAY COUNTY OF CONVICTION
OF RAPE AND SENTENCE OF FIFTEEN YEARSIN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONSWITHOUT PAROLE, EARLY RELEASE OR GOOD
TIME CREDITSISAFFIRMED. ALL COSTSARE ASSESSED TO CLAY COUNTY.

McMILLIN, CJ., KING, P.J., BRIDGES, LEE, MOORE, MYERS, PAYNE, AND
THOMAS, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



