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KING, P.J.,, FOR THE COURT:



911. This case has returned to this court upon the State's rehearing motion. That motion is denied. However,
the prior opinion of this Court iswithdrawn, and this opinion is subgtituted in its stead.

2. Patrick Spurlock was convicted of possession of marijuanaand possession of cocaine in the Pike
County Circuit Court. He was sentenced to serve terms of Six years on each count in the custody of the
Missssppi Department of Corrections said terms to be served consecutively. Aggrieved by his convictions
and sentences, Spurlock has appealed and assigned two points of error: 1) whether the trial court erred in
denying the gppellant's request for a circumstantia evidence ingruction to the jury, and 2) whether there
was legdly sufficient evidence to support the defendant's motion for directed verdict, and did the trid court
err in faling to grant a motion for judgment notwithstanding the verdict, or dternatively anew trid. We find
the evidence of guilt to be legdly insufficient and therefore reverse and render Spurlock’s conviction.

FACTS

3. At approximately 8:50 p.m. on April 6, 1996, Officers Erik Allen and David Elson drove to alocation
known as the Playhouse Lounge. While driving through the parking lot, they observed a car parked in front
of the building. The officers parked the patrol car adjacent to this car. As the officers gpproached the
parked car, Patrick Spurlock, afront-sest passenger, leaned out of the car. The officers were unable to
observe what Spurlock did because the car door and a concrete porch obstructed their view. However,
they believed that Spurlock possibly leaned out to place an open beer on the ground.

4. The officers directed al passengersto get out of the car. They then searched the driver and arrested him
after finding marijuanain his pocket. Officer Carter searched Spurlock and found no contrabband. Spurlock
was then alowed to leave the scene. Officer Elson subsequently found drugs undernesth the passenger side
of the vehicle where Spurlock had been seated and called him back to the scene where he was arrested.

5. Spurlock was charged with possession of marijuana and cocaine. During the trial, Spurlock requested a
circumstantial evidence ingtruction saying there was no direct evidence that he possessed the drugs or
placed the drugs underneath the car. The prosecution, objected and the tria court excluded the
circumstantia evidence ingruction. The jury convicted Spurlock of al charges. Spurlock was sentenced to
Serve consecutive terms of Six years on each count, in the custody of the Mississippi Department of
Corrections. His motion for adirected verdict, judgment notwithstanding the verdict, or dternatively anew
trial having been denied, Spurlock now appedls his convictions and sentences,

ANALYSISOF THE ISSUES AND DISCUSSION OF THE LAW
l.

Whether there was legally sufficient evidence to support the defendant's motion for directed
verdict, and did thetrial court err in failing to grant a motion for judgment notwithstanding the
verdict, or alternatively a new trial.

116. Because the standards of review for the denia of adirected verdict and ajudgment notwithstanding the
verdict are the same, we will group these two arguments for discussion purposes. Wetz v. State, 503 So.
2d 803, 808 (Miss. 1987). See also Seele v. Inn of Vicksburg, Inc., 697 So. 2d 373, 376 (Miss. 1997);
American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1390 (Miss. 1995); Sperry-New Holland
V. Prestage, 617 So. 2d 248, 252 (Miss. 1993). Under this standard, "the prosecution must be given the



benefit of al favorable inferences that may be reasonably drawn from the evidence. 1d. (citations omitted).
"We may reverse only where, with respect to one or more of the dements of the offense charged, the
evidence 0 congdered is such that reasonable and fair-minded jurors could only find the accused not
guilty." Harveston v. State, 493 So. 2d 365, 370 (Miss.1986). This assgnment of error chdlenging the
aufficiency of the evidence should be sustained "[i]f the facts and inferences so consdered point in favor of
the defendant with sufficient force that reasonable men could not have found beyond a reasonable doubt
that the defendant was guilty.” Burge v. State, 472 So. 2d 392, 396 (Miss. 1985).

117. Possession requires the exercise of dominion and control. Berry v. Sate, 652 So. 2d 745, 751 (Miss.
1995) In applying the standard to the case at bar, we find substantial evidence in the record to support
Spurlock's argument that the State's evidence was insufficient to establish his "dominion and control over the
contraband.” Curry v. State, 249 So. 2d 414, 416 (Miss. 1971); Miller v. State, 634 So. 2d 127, 130
(Miss. 1994). The officers saw Spurlock open the car door and lean over. However, the officers did not
actudly see Spurlock with contraband or anything ese, nor did they see him place contraband, or anything
else, undernesth the car. At best, the officers testimony established that they believed that Spurlock
possessed contraband. However, that testimony failed to establish a nexus between Spurlock and any
contraband, or that he exercised dominion or control over any contraband. Additiondly, Spurlock's
fingerprints were absent from the bag containing the contraband. Considering the evidence, reasonable men
could not have found Spurlock guilty beyond areasonable doubt. McClain v. State, 625 So. 2d 774, 778
(Miss. 1993). The evidence was legaly insufficient to support the denia of Spurlock's motion for directed
verdict, aswdl as his motion for judgment notwithstanding the verdict.

118. Because we are reversing and rendering Spurlock's conviction due to an insufficiency of the evidenceto
support the conviction, it is not necessary to address his arguments concerning the weight of the evidence
and the trid court's denid of his circumstantid evidence instruction.

119. This Court accordingly reverses and rendersthis case.

110. THE JUDGMENT OF THE PIKE COUNTY CIRCUIT COURT OF CONVICTION OF
POSSESSION OF MARIJUANA AND SENTENCE OF SIX YEARS AND CONVICTION OF
POSSESSION OF COCAINE AND SENTENCE OF SIX YEARSAND FINE IN THE
AMOUNT OF $5,000 ARE REVERSED AND RENDERED. COSTSOF THISAPPEAL ARE
ASSESSED TO PIKE COUNTY.

McMILLIN, CJ., IRVING, MOORE, AND THOMAS, JJ., CONCUR. PAYNE, J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK, P.J.,
BRIDGESAND LEE, JJ. MYERS, J., NOT PARTICIPATING.

PAYNE, J., DISSENTING:

122. I repectfully dissent. Based on my review of the record before the Court, thisis plainly not a case
where "the evidence is such that reasonable and fair-minded jurors could only find the accused not guilty.”
Johnson v. State, 749 So. 2d 1251 (17) (Miss. Ct. App. 1999). It is clear to me that the prosecution
presented sufficient evidence to support the conviction under our present law of constructive possession of
illegal and controlled substances.

112. In Arnett v. State, 532 So. 2d 1003, 1011-12 (Miss. 1988), the Mississippi Supreme Court held:



What condtitutes a sufficient externa relationship between the defendant and the narcotic property to
complete the concept of "possession” is a question which is not susceptible of a specific rule.
However, there must be sufficient fact to warrant afinding that the defendant was aware of the
precedence and character of the particular substance and was intentionally and conscioudy in
possession of it. It need not be actual physica possession. Constructive possession may be shown
establishing that the drug involved was subject to his dominion and control. Proximity is usudly an
essentiad eement, but by itsdlf is not adequate in the absence of other incriminating circumstances.

(quoting Curry v. Sate, 249 So. 2d 414, 416 (Miss. 1971)). More recently, in Roberson v. Sate, 595
0. 2d 1310, 1319 (Miss. 1992), the Mississippi Supreme Court addressed constructive possession again:

Constructive possession alows the prosecution to establish possession of contraband when evidence
of actud possesson is absent. Congructive possession is established by evidence showing that the
contraband was under the dominion and control of the defendant.

Id. at 1319 (citing Vickery v. Sate, 535 So. 2d 1371, 1379 (Miss. 1988)). The contraband need not be
found on the defendant's person. Curry, 249 So. 2d at 416. However, "[w]here the defendant is not in
control of the premises, that is, the car, the State has the burden of proving competent evidence which
would connect the defendant to the cocaine.” Alexander v. State, 749 So. 2d 1031 (110) (Miss. 1999)
(citing Campbell v. Sate, 566 So. 2d 475, 476 (Miss. 1990)).

1113. Since Spurlock was not in exclusve possession of the vehicle in which he was a passenger a the time
he congtructively possessed the marijuana and cocaine in question, then the burden rested with the
prosecution under Campbel| to connect Spurlock to the cocaine. In my view, the testimony of Agent Erik
Allen and Officer David Elson supplies this vita connection.

114. Agent Allen testified that he was on anarcotic detail at the Playhouse establishment the night of
Spurlock's arrest. As he approached the vehicle in which Spurlock was segted as a front seat passenger, he
noticed Spurlock open the passenger's door and lean out in an gpparent "effort to place something under it
[the car]." Allen further tetified that no other passenger leaned out of the car in such amanner, and that the
contraband was found in the tire tracks immediately under the car where Spurlock had reached. Officer
Elson tegtified that he, too, saw Spurlock lean out of the car and reach under the vehicle. Elson noted he
saw no other passenger in the vehicle reach under the car, and he confirmed that the contraband was found
in the tire tracks, which in Elson's opinion were fresh, near where Spurlock was seated. Further testimony
indicates that the area where the drugs were discovered was controlled by law enforcement officers. Thisis
sgnificant in that there was no reasonable opportunity for another party to have placed the narcoticsin the
tire tracks under the car near where Spurlock had been seated as a passenger.

T115. Spurlock aso testified in his own behdf, noting his dismay at his arrest for possession of narcotics
when no contraband was found on his person. Quoting from Spurlock's testimony, when Agent Allen
informed Spurlock of his arrest, Spurlock quizzed Allen: "I asked him, | said, [y]ou did not, | didn't have
any drugs on me, how can you arrest me for possession of crack cocaine? He said, | didn't have to find any
drugs on you, | found them underneath the car. And he said, | said, [w]€l, that's not right, | mean, | don't
have any drugs on me, that man searched me, | don't have any drugs." Spurlock maintains that he only had
house keys in his possession at the time of his arrest. Spurlock dso testified on direct examination about his
prior conviction for cocaine possession.



116. 1t seems to me this verdict turned on the credibility of the withessesin this case, and | believe the jury
was entitled to believe Allen and Elson over Spurlock. Further, Spurlock's obvious emphasis on the fact
that no contraband was found on his person, combined with his convenient failure to explain to the jury the
dlegation that he leaned out of the car as the officers gpproached the vehicle and his own testimony about
his prior cocaine conviction, was more than a sufficient basis on which the jury could have reasonably found
Spurlock guilty of the crimes charged.

17. 1 would affirm.

SOUTHWICK, P.J., BRIDGESAND LEE, JJ., JOIN THISSEPARATE WRITTEN
OPINION.



