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EN BANC.

BANKS, PRESIDING JUSTICE, FOR THE COURT:

1. The motion for rehearing is granted. The origind opinion is withdrawn, and these opinions are
substituted therefor.

2. This case presents the issues whether a public employee should be credited for part-time work
performed when he was a graduate sudent at a public university and whether, in any event, the retirement
system should be estopped from disallowing such a credit because of the passage of time between the
universty including the student in its report to the systlem and the system's determination that the time was
indigible for retirement purposes. We conclude thet the retirement board has interpreted the statutory
scheme correctly and that estoppd does not gpply on these facts. Accordingly, we affirm the judgment of
the circuit court upholding the decision of the retirement board.

a

113. On December 12, 1995, the Board of Trustees of the Public Employees Retirement System ("PERS")
held that the appdlant, Dr. Jerry R. Rowzee ("Rowzee"), was not entitled to service credit for the time that
he was employed in an assstantship postion while a graduate sudent at the University of Missssppi. The
Opinion and Order of the PERS Board were based on the statutory exclusion of students from membership
in the Retirement System. Miss. Code Ann. 8 25-11-105 11 (1999). That decision was affirmed by the



Circuit Court of the First Judicial District of Hinds County, Mississippi on July 13, 10980
b,

4. Rowzee began employment in a position covered under the Public Employees Retirement System
("PERS"), prior to the time period for which he claims entitlement to coverage for thetime he served in a
graduate assgtant podition a the Univerdty of Missssppi. Rowzee at the time of the hearing before the
PERS board was an active member of PERS through his employment with the Department of Rehabilitation
Services and had approximately 29 years of creditable service, not counting the disputed year.

5. Immediately prior to the academic year in question, 1973-1974, Rowzee was employed as a guidance
counselor a Calaway High Schoal in Jackson. At the time, he had earned his Master's Degree plus an
additiona thirty-three (33) hours. As an employee of the Jackson Public School System, Rowzee
participated in PERS.

116. Upon application and acceptance to the graduate program at the University of Missssippi, Rowzee was
hired as a graduate assstant by Dr. Grady E. Harlan, a Professor and Chairman of the Counsdling and
Educationa Psychology Department. Rowzee was hired to teach one course, advise students, and work
with graduate students taking the course. These duties required approximately 30 hours of work by
Rowzee each week according to Harlan and Rowzee. The University and Rowzee made contributions to
PERS during the entire period of his employment as a graduate assistant. Dr. Harlan testified that Rowzee
was classfied by the university as a"quarter pay" employee, apostion with asdary which was one quarter
of afull sdary pogtion.

7. During the 1973-1974 fisca year, the University reported Rowzee to the retirement system as an
employee digible for coverage and transferred the requisite employee and employer's contributions to the
retirement system. The contribution amount was calculated on Rowzee's tota compensation of $2,250 for
the year, which was paid in eight (8) ingtallments of $281.25.

8. In June of 1991, out of curiosity Rowzee cdled PERS to request an estimate of his benefits through July
1, 1991. Rowzee had believed that he had twenty-five (25) years of service credit and would, therefore, be
digible for retirement 2 PERS reviewed hisfile and disallowed the 1973-1974 fiscal year based on the
reports from the University of Mississppi which indicated that Rowzee worked less than hdf-time in the
position he occupied and received less than half pay for the position.

9. In August of 1991, Rowzee inquired as to the disallowance of the service credit for the 1973-1974
fiscal year. He was asked to provide documentation to substantiate his claim of entitlement to the one year's
sarvice credit at issue. In response, Dr. Harlan wrote aletter to PERS stating that Rowzee worked thirty
(30) hours per week in the ass stantship program. The file was once again reviewed, and it was determined
that the position Rowzee held as a graduate assistant was that of student employment and he was therefore
not entitled to creditable service. Soon thereafter, the University of Missssppi was credited with the
contributions it made for the fisca year 1973-1974 on behdf of Rowzee.

1110. Some three months later, Rowzee wrote requesting that the PERS executive director review his case.
At that time, Miss. Code Ann. § 25-11-120 (1999) had not yet been enacted, thus, the appeal process
was somewhat different from the one statutorily in place today. In December of 1991 the case went before
the claims committee which made its recommendation to the full Board of Trustees to deny Rowzee's



request.

111. Rowzee made his last request for a hearing in February of 1995. In March of 1995 the find
adminigrative decison disalowing creditable service for the period in question was issued. Theresfter,
Rowzee prosecuted an appedl to the Circuit Court of the First Judicia Digtrict of Hinds County. The circuit
court entered an order affirming the Opinion and Order of the PERS Board of Trustees. Rowzee then

perfected this apped.
1K

a

112. In a case such as this, the standard of review is whether the Board's decision was (1) unsupported by
substantid evidence, (2) arbitrary and capricious, (3) beyond the powers of the Board to make, or (4)
violative of agtatutory or condtitutiond right of Rowzee. Sprouse v. Mississippi Employment Sec.
Comm'n, 639 So.2d 901, 902 (Miss. 1994).

113. This Court may not substitute its own judgment for that of the agency which rendered the decision, nor
may we reweigh the facts of the case. Mississippi Pub. Serv. Comm'n v. Merchants Truck Line, Inc.,
598 So.2d 778, 782 (Miss. 1992). A rebuttable presumption exists in favor of PERSs decision, and
Rowzee is left with the burden of proving the contrary. Mississippi Comm'n on Envtl. Quality v.
Chickasaw County Bd. of Supervisors, 621 So.2d 1211, 1215 (Miss. 1993).

b.

114. Rowzee clamsthat in denying his coverage under PERS for the 1973-1974 period, the Board of
Trustees relied on documents provided by the University of Mississppi which described his postion asa
graduate assgtant in a"quarter pay” position, requiring only 10 hours of work per week. Although Rowzee
does not dispute the fact that 10 hours of work aweek isa"part-time" job and judtifies a denid of
admittance to PERS, he argues that he was instead required to work 30 hours aweek and the
circumstances surrounding his employment was quite different from those of a university student in a part-
time "work/study" program.

115. PERS cites Miss. Code Ann. § 25-11-105 11 (1972) and Regulation 37 as adopted by the PERS
Board of Trusteesin 1991. It assertsthat a plain reading of the law required the Board to deny Rowzee
coverage. Miss. Code Ann. 8§ 25-11-105 Il asit read in 1973-74 stated in pertinent part:

Il. THOSE WHO ARE NOT ELIGIBLE FOR MEMBERSHIP

Thefollowing classes of employees and officers shdl not become members of this retirement system,
any other provisons of Articles 1 and 3 to the contrary notwithstanding:

(8 Any person who has retired from service under any retirement system of this state operating for
date, county, or municipa employees and who is receiving benefits therefrom;

(b) Petient or inmate help in sate charitable, pend or correctiond inditutions,

(c).Sudents of any state education institution employed by any agency of the state for
temporary, part-time or intermittent work



(emphasis added).

116. In 1991, the PERS Board of Trustees adopted Regulation 37 which clarified the Board's stance on
igibility for membership of sudent employees.

Regulation Regarding Student L abor

The following regulation confirms and reaffirms prior construction of law, practice and procedure of
the System.

Section 25-11-105 |1 providesthat " Students of any state educationa ingtitution employed by any
agency of the gate for temporary, part-time or intermittent work™ shal not become members of the
Retirement System, any other provisons of Articles 1 and 3 to the contrary notwithstanding.”

Any employee having the status of a student who, incidental to such person's status as a sudent, is
employed by the indtitution being attended, shall be deemed to be in part-time, temporary or
intermittent employment and such employment shall not condtitute covered employment, except that
any active member of PERS who dects to pursue additiond education &t the indtitution where
employed shdl remain an active member, provided such employee continues, without interruption, to
be employed by any covered agency, other than the educationa ingtitution which the person is
attending, shdl be covered in the same manner as non-students. Any student employed by any
covered agency for aperiod of 4 and %2 months or less; i.e. summer employment, is employed on a
temporary basis and shal not be covered by the System.

(emphasis added).

117. 1t does appear that Rowzee often worked as much as 30 hours or more per week, a requirement
which he was made aware of when arriving according to the testimony of Dr. Harlan. Rowzee was one of
only five doctora students who received an assistantship position out of a possible 35 sudents. Harlan
described "quarter time" as rictly being a pay grade and not in terms of time.

118. Nevertheless, given our limited review we must defer to PERSs finding that Rowzee did not qudify for
credit during the year in question. The board heard the evidence presented and was therefore in the better
position to assess the witnesses. Further, there is substantia evidence to support the Board's findings.
Rowzee was a sudent. He was, at least nominaly, a quarter time, and, undisputably, a quarter pay student
employee. Thus, the finding that he was part-time was not in error.

119. Miss. Code Ann. § 25-11-131 (1972) provided that PERS "shall" correct any error if found and
adjust the member's benefits according. There surdly is nothing arbitrary or capricious about PERS's
attempting to follow a satutory mandate.

C.

120. The question arises whether PERS should be permitted to adjust for errors which are not found except
after the passage of a considerable length of time, in this case seventeen years. Put differently, should PERS
be estopped from declaring the questioned year indigible because it failed to do so earlier. We answer that
question in the negative because Rowzee hasfaled to show any detrimentd reliance on his part.



121. Equitable estoppel requires that Rowzee show that (1) he believed and relied on some representation
of PERS, (2) he changed his pogition as aresult of the belief or rdiance and (3) he suffered some detriment
or prejudice resulting from the reliance. Town of Florencev. Sea Lands, Ltd., 759 So. 2d 1221, 1229
(Miss. 2000) (citing Suggs v. Town of Caledonia, 470 So.2d 1055, 1057 (Miss. 1985)).

f122. Assuming without deciding that PERS inaction is enough to constitute a representation() here,
Rowzeefails prongs 2 and 3 of the Suggs test. There is no evidence that he changed his position in reliance
upon an assartion by PERS. Rowzee continues to be a member of PERS. At the time of hisinquiry Rowzee
believed that he had accumulated 25 years of service credit. Rowzee did not intend to and did not retire
upon this belief nor did he take any other action to his detriment. His inquiry was out of curiogty. Itis
unfortunate for him that the mistake was found and corrected after an inordinate amount of time. However,
equitable estoppel smply does not gpply on the facts of this case.

1123. Hundreds of agencies and political subdivisons report contributions for thousands of employeesto
PERS each month. It would require a substantia investment in resources to check the accuracy of dl of the
reportsit receives, especialy those generated prior to the widespread use of modern computer technology.
PERS takes the opportunity to review for and correct mistakes whenever a member makes an inquiry or
retires. That iswhat happened here. Rowzee made an inquiry. PERS checked his account and found the
error for the 1973-1974 fisca year. PERS then took the appropriate action under Miss. Code Ann. 8 25-
11-131 (1972).

1124. For the foregoing reasons, we affirm the judgment of the circuit court.
125. AFFIRMED.

PITTMAN, PJ.,COBB AND DIAZ, JJ., CONCUR. McRAE, J., DISSENTSWITH
SEPARATE WRITTEN OPINION JOINED BY PRATHER, C.J., AND SMITH, J.
MILLSAND WALLER, JJ.,, NOT PARTICIPATING.

McRAE, JUSTICE, DISSENTING:

1126. The acts of the Board of Trustees of the Public Employment Retirement System ("PERS"), particularly
in waiting saeventeen (17) yearsto exclude Dr. Jerry W. Rowzee's ("Rowzee") service, were arbitrary and
capricious, asisthe mgority's decison to now affirm the lower court's judgment and strip Rowzee of credit
for the year that he was employed by the University of Mississppi. PERS accepted Rowzee's contributions
inafiduciary cagpacity and did so with the knowledge that Rowzee relied on thistime to be counted towards
his retirement. Rowzee was given documentation by PERS at the time of his contribution which led him to
believe that his year of service would be caculated into his retirement; therefore, he detrimentaly relied on
their actions. PERS should be estopped from now changing its position. For PERS to change its position
now after 17 yearsis an embarrassng blemish on this state's retirement system. Accordingly, | dissent.

127. Rowzee began employment in a position covered under PERS prior to the time period for which he
clams entitlement to coverage for the time he served in a graduate assistant pogtion at the University of
Mississppi. Rowzeeis currently an active member of PERS through his employment with the Department
of Rehabilitation Services and has more than 28 years of creditable service.



128. Immediately prior to the academic year in question, 1973-1974, Rowzee was employed as a guidance
counsdlor a Calaway High School. At the time, he had earned his Master's Degree plus an additiond
thirty-three (33) hours. As an employee of the Jackson Public School System, Rowzee participated in
PERS s0 that he might make accommodations for his future retirement. When seeking employment for the
period of his graduate studies, Rowzee chose the position as a graduate assistant from among severa other
dternatives. He chose the position because he was led to bdieve that he would be able to continue to
contribute to PERS.

1129. Dr. Harlan testified that Rowzee was classified by the University as a"quarter pay” employee, a
position with a salary which was one-quarter of afull salary pogition. Harlan stated that thiswas smply a
"pay grade" for this position and was not indicative of the actua hours worked by a person in that position.
The position Rowzee held as a graduate assistant was a "regular line entry” in the University budget and
would not be consdered an intermittent or casud type of employment. When asked by PERS Chairman
Miller if the use of "quarter time" student workers was "a pretty good dedl” for the University since the
University got 120 hours worth of time for one pay dot, Harlan responded: "[w]dll, the sudents were naive,
and we used them well.”

1130. During the 1973-1974 fiscal year, Rowzee's service was reported for purposes of retirement and was
credited with one (1) year of service credit. During his employment period, the University reported Rowzee
to the retirement system as an employee digible for coverage and transferred the requisite employee and
employer contributions to the retirement system. The amount was ca culated based on Rowzee's total
compensation of $2,250 for the year, paid in eight (8) installments of $281.25. PERS accepted all
contributions.

31. It took some 17 years later, in 1991, for PERS to strip Rowzee of this year of service. In June of
1991, Rowzee called PERS to request an estimate of his benefits through July 1, 1991. Rowzee had
believed dl aong that he had twenty-five (25) years of service credit and would, therefore, be digible for
retirement.2 PERS reviewed hisfile and disallowed the 1973-1974 fiscal year based on the reports form
from the Universty of Missssppi which indicated Rowzee worked less than haf-time in the postion he
occupied and received less than haf pay for the position.

132. In August of 1991, Rowzee inquired asto the disallowance of the service credit for the 1973-1974
fiscal year. He was asked to provide documentation to substantiate his claim of entitlement to the one year's
sarvice credit at issue. In response, aletter was sent to PERS from Dr. Harlan stating that Rowzee worked
thirty (30) hours per week in the ass stantship program. The file was once again reviewed, and it was
determined that the pogition Rowzee held as a graduate assstant was that of student employment and he
was therefore not entitled to creditable service. Soon theregfter, the University of Mississippi was credited
with the contributions it made for the fiscd year 1973-1974 on behalf of Rowzee.

1133. Some three months later, Rowzee wrote requesting the PERS executive director review his case. At
that time, Miss. Code Ann. 8 25-11-120 (1999) had not yet been enacted, thus, the appeal process was
somewhat different from the one statutorily in place today. In December of 1991 the case went before the
claims committee, which made its recommendation to the full Board of Trustees to deny Rowzee's request.

1134. Rowzee made hislast request for a hearing in February of 1995. In March of 1995 the find
adminigrative decison disalowing creditable service for the period in question was issued. Theresfter,
Rowzee prosecuted an gpped to the Circuit Court of the Firgt Judicid Didtrict of Hinds County. That court



entered an order affirming the Opinion and Order of the PERS Board of Trustees.

1135. In a case such as this, the standard of review is whether the Board's decision was (1) unsupported by
substantia evidence, (2) arbitrary and capricious, (3) beyond the powers of the Board to make, or (4)
violative of agtatutory or congtitutiona right of Rowzee. Sprouse v. Mississippi Employment Sec.
Comm'n, 639 So.2d 901, 902 (Miss.1994).

1136. The actions of the Universty and the testimony of Dr. Harlan show that the University considered
Rowzee as an digible candidate for membership in PERS. In accepting contributions from both Rowzee
and the University, PERS apparently agreed. It was not until 1991 that PERS made a unilatera decison to
disallow Rowzee's contributions from the 1973-1974 period. Thiswas 17 years after the University
deemed Rowzee to be qudified and withheld contributions from each of his paychecks and 17 years after
PERS annudly recognized the contributions Rowzee made in its annua statements. Such adeay by the
PERS board was unwarranted and unjustified and is unacceptable conduct.

1137. Equitable estoppel should also apply as Rowzee meets the three-part test created in Suggs v. Town
of Caledonia, 470 So.2d 1055, 1057 (Miss. 1985). First, Rowzee believed and relied on the
representation of PERS 17 years ago that he would receive credit for hisyear at the University. Second, he
changed his position as aresult of the belief or reliance by choosing to enter school and seeking employment
for the period of his graduate studies. He chose the position as a graduate assistant from among severa
other aternatives because he was led to believe that he would be able to continue to contribute to PERS.
Third, he suffered detriment resulting from the rdiance in the form of alost investment as the money that
was sent to PERS for retirement could have been earning interest in some other form for the past 17 years.
In addition, Rowzee retired due to the belief that his year a the University went to hisretirement. Thisisa
textbook case of equitable estoppd.

1138. While | can relate to the constant struggles posed by heavy workloads, a 17 year delay is not
acceptable. When PERS accepts retirement contributions in afiduciary capacity and then fails to check
them out within a reasonable time, an employee may judtifiably rely on the fact that the time was attributed
to retirement. Accordingly, | dissent.

PRATHER, C.J., AND SMITH, J., JOIN THIS OPINION.

1. On Motion of the Appdlant to Modify the Date of Entry of the Order, the circuit court modified the
entry date of March 9, 1997, to reflect that its Order actualy was entered on July 13, 1998.

2.1n 1991, Senate Bill 2889 (1991 Miss. Laws ch. 513) was passed authorizing the payment of a
retirement alowance if the member had twenty-five (25) years of creditable service regardiess of the age of
the member.

3. The record includes no explicit representation by PERS. Rowzee received regular reports giving an
"egtimate”’ of his credible service. He acknowledged that these reports ated that they were estimates only
and could not be relied upon until accurate calculation were made.

4. 1n 1991, Senate Bill 2889 (1991 Miss. Laws) was passed authorizing the payment of a retirement
dlowance if the member had twenty-five (25) years of creditable service regardless of the age of the
member.



