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BRIDGES, J., FOR THE COURT:

11. Thisisaworkers compensation appea from the Circuit Court of Warren County, Honorable Isadore
W. Patrick, Jr. presding. This case was origindly heard by Adminigtrative Judge L ott, who found Ruby
Kely sustained a 100% industria loss to her right arm while in the course and scope of her employment.
The adminigrative judge dso found Kely was temporarily totaly disabled during the periods she was off
work from April 10, 1995 to June 1, 1997, and that Kelly was entitled to permanent partia disability
benefits for 200 weeks beginning June 1, 1997. McCarty filed a motion to reopen and vacate the order,
and a second evidentiary hearing was held. The adminidrative judge entered an amended order which
contained the same holdings as the previous order. McCarty gppeded to the Full Commission citing error in
the adminidrative judges finding of 100% indudtria disability to Kdly'sright arm. Kelly responded by
denying McCarty's clams and cross-gppeded claming the adminigtrative judge erred in not awarding



permanent totd disability benefits for 450 weeks. The Full Commission affirmed the findings of the
adminigtrative judge, and M cCarty appeded while Kelly cross-appealed to the circuit court. The Circuit
Court of Warren County affirmed the holding of the Full Commission and McCarty comes now with these
iSsues.

1. THE FINDING OF THE ADMINISTRATIVE JUDGE, THE FULL COMMISSION,
AND THE CIRCUIT COURT THAT THE CLAIMANT SUFFERED A 100%
INDUSTRIAL LOSS OF USE OF HER RIGHT ARM ISNOT BASED UPON
SUBSTANTIAL CREDIBLE EVIDENCE.

2. THE FINDING OF THE ADMINISTRATIVE JUDGE, THE FULL COMMISSION,
AND THE CIRCUIT COURT CONCERNING INDUSTRIAL LOSSOF USE
CONTAINED ERROR IN FAILING TO GIVE PROPER WEIGHT TO EVIDENCE
REGARDING AVAILABILITY OF JOBS, ABILITY TO DO WORK, AND THE
EFFORTSTO RETURN CLAIMANT TO WORK.

3. THE CLAIMANT'SARGUMENT THAT THE INJURY SHE SUSTAINED HASLEFT
HER TOTALLY PERMANENTLY DISABLED HASNO EVIDENTIARY SUPPORT.

Finding no error, we affirm.
STATEMENT OF THE FACTS

12. Ruby Kdly worked for McCarty Farms from 1988 until 1997, when she resigned due to her injuries.
She began work a McCarty as ameat sorter but was later promoted to the position of lead person. She
was injured on April 10, 1995 when, while carrying aload of mest, she tore her rotator cuff. She tetified
that her job as lead person often required a greet ded of lifting, including carrying around forty pound pails
of meat. McCarty Farms clams the job of lead person isto delegate jobs and there should be no lifting
involved, but the testimony of David Strong, Kdly's supervisor, Sated they expected their lead people to
do some lifting. McCarty clams Kely should have delegated the lifting of heavy boxes to other employees.

113. After reporting to the company nurse, Kdly was referred to Dr. Vohraon April 17, 1995. Dr. Vohra
gave Kely aMRI and discovered she had atorn rotator cuff. Kelly returned to work but soon began rehab
after the injury occurred. Kelly continued to experience pain in her shoulder while working and was
eventualy asked to step down as alead person.

14. On February 29, 1996, surgery was performed on Kelly's shoulder by Dr. Geisder. Kelly returned to
work in April as amesat tester. However, Kelly then experienced swelling in her ams causing Dr. Geisder
to recommend she cease working for three months. Dr. Geisder assgned Kelly a maximum improvement
date of August 1, 1996, and on August 7, 1996, assigned her aten percent permanent partial impairment
rating. He dso set certain weight limits Kelly should not lift with her arm.

5. Kdly returned to work and served in severd jobs such as water drippings checker, shipping and
recelving, and inventory and control. Kelly continued to have problems with her arm, and after avigit to Dr.
Field, it was discovered Kelly had a bone spur. A second surgery was performed. Dr. Field assigned a
maximum medica improvement date of June 1, 1997, and placed further lifting redtrictions on her. After this
surgery, Kdly went back to work at McCarty in the personnel department. She continued to have
problems with her right arm and eventudly resigned due to these problems.



6. Kelly testified that despite these problems she has continued to look for work, and stated in her
testimony five places where she clamsto have gpplied for jobs. Kelly has not worked since she quit
McCarty Farms.

7. McCarty claims severd of the places Kely listed as places where she has attempted to find work have
never heard of her and have no record of Kdly seeking employment. In addition, McCarty clams David
Strong warned Kely saverd times about lifting the pails of meet, informed Kdly that lifting was not a part of
the job of |eader person, and told Kdlly to call on other workersto do such work.

DISCUSSION OF THE LAW
STANDARD OF PROOF

118. In looking at the proper standard to apply in this case, it isimportant to remember that the Workers
Compensation Commission is the ultimate finder of fact, and upon review this Court will apply a generd
deferentid standard of review. Smith v. Jackson Constr. Co., 607 So. 2d 1119, 1123 (Miss. 1992). The
findings of the Commisson will only be reversed where the findings are clearly erroneous and contrary to
the overwheming weight of the evidence. Alumax Extrusions v. Wright, 737 So. 2d 416 (18) (Miss.
1998); Nettles v. Gulf City Fisheries, Inc., 629 So. 2d 554, 557 (Miss. 1993). If there is substantial
evidence supporting the findings of the commission, than this Court will not disturb those findings. Piggly
Wiggly v. Houston, 464 So. 2d 510, 512 (Miss. 1985).

ANALYSIS

1. THE FINDING OF THE ADMINISTRATIVE JUDGE, THE FULL COMMISSION,
AND THE CIRCUIT COURT THAT THE CLAIMANT SUFFERED A 100%
INDUSTRIAL LOSSOF USE OF HER RIGHT ARM ISNOT BASED UPON
SUBSTANTIAL CREDIBLE EVIDENCE.

19. Inraisng thisissue, McCarty clams there was not enough evidence presented to the adminidrative
judge, Full Commission, and circuit court to uphold afinding of 100% indudtrid lossto Kdly'sright arm.
McCarty maintains the only loss or impairment to Kelly's shoulder supported by substantia evidenceisthe
10% impairment rating given to Kely's shoulder by Dr. Gelsder and the 6% impairment rating given to her
shoulder by Dr. Fidds. McCarty dso contends Kelly may be able to prove some medica impairment, but
she cannot prove a complete loss of wage earning capacity due to that medicd impairment. In claming this,
McCarty citesthe fact Kely quit work a McCarty before she had reached maximum medical improvement
and since then she has not worked. We do not find these arguments convincing.

1110. In the McGowan case, the court set out the difference between industrial and functional loss.
McGowan v. Orleans Furniture, Inc., 586 So. 2d 163, 167 (Miss. 1991). Functional disability relatesto
actud physcd impairment while indugtrid disability is the functiond disability asit affects daimant's gbility to
perform substantia acts required in his occupation. 1d. at 166. The claimant bears the burden of proving
indudtrid disability and must show medica imparment and aloss of wage-earning capacity resulting from
the medicad impairment. 1d. The Commission must determine from the evidence whether adamant's
disability istotal or partid for wage earning purposes. Id. at 167. The Commission may consder medical
testimony and lay witness tesimony in deciding the percentage of |oss assgned to an injury, and the
probative evidence of any witnesss testimony is determined by the fact-finder. 1d. Theloss of wage earning



cgpacity iscrucid in determining whether the daimant has proven an indudtrid disability. In determining
wage earning capacity, factors such as the amount of education and training which the dlamant has had, his
inability to work, hisfailure to be hired esawhere, the continuance of pain, and other rdated circumstances
should be considered. Id. To establish wage earning capacity a clamant must make reasonable efforts to
get other employment. Walker Mfg. Co. v. Cantrell, 577 So. 2d 1243, 1248 (Miss. 1991).

T11. After reviewing the record, briefs, and the gpplicable law, this Court must uphold the findings of the
lower court, Full Commission, and adminigrative law judge. Kely succeeds in proving she suffered from a
medica impairment by offering the impairment ratings given to her by Dr. Geisder and Dr. Fidds. However,
as Sated above, to prove indudtria disability Kelly must aso prove aloss of wage earning capacity.
McGowan, 586 So. 2d at 167. Loss of wage earning capacity is a question of fact, and the Full
Commission acts as fact finder in these type cases. Id. This Court will not overrule the findings of the Full
Commission unlessit determines those findings to be clearly erroneous and contrary to the overwhelming
weight of the evidence. Alumax Extrusions, 737 So. 2d at (18).

112. McCarty clams Kdly did not offer evidence substantial enough to support aloss of wage earning
capacity. It isthis Court's opinion, however, that Kelly did provide enough evidence to support aloss of
wage earning capacity with regard to her ability to perform the duties of her job. Kely's testimony revedls
that after her injury she was unable to perform the duties of alead person, such aslifting boxes, and she
also states she was asked to step down from the position because her supervisors were not pleased with
her work. McCarty clams lifting boxesis not a part of alead person's job, and alead person is supposed
to delegate such duty to another employee. However, David Strong, a personnd manager at McCarty,
testified that delegating lifting is "[a] coceptable. It's not what we would expect but asfar as acceptable, if
they get the job done through delegation that's what we want them to do”. This statement leads this Court to
believe McCarty expectsits lead people to be able to do some lifting as part of their job, and therefore
lifting isa part of the job of lead person. Kelly has proven she is unable to do any lifting due to the lifting
restrictions placed on her by her doctors. Because Kelly cannot do any lifting due to her injury, and lifting is
arequirement in the job of lead person, this proves Kely is unable to work in her former job. Inability to
work is one of the consderations in determining whether a claimant has suffered aloss of wage earning
capacity. Alumax Extrusions, 737 So. 2d at (116). Kelly has proven her inability to work in her former
job, and this supports afinding of loss of wage earning capacity.

113. In addition, Kelly outlined in her testimony how she moved from job to job around the McCarty
factory. None of the jobsin which Kely served after the injury were similar to the job of lead person, and
in each one Kdly was unable to perform her duties without suffering from some sort of pain. This shows
how Kdly'sinjury prevented her from performing in the jobs she had after the injury. Thus, Kelly suffered
from an inability to work. Kelly's inability to work proves aloss of wage earning capacity because the injury
prevented her from working and from earning awage. In proving loss of wage earning capacity, the
clamant isto prove aloss of capacity in the same or other employment. McGowan, 586 So. 2d at 167.
Kely'sinability to perform any of the jobs she served in after the injury proves aloss of capacity in "other
employment" and because of this she succeeds in proving aloss of wage earning capacity.

1114. One of the factors the Full Commission and this Court can consider in determining if there was aloss
of wage earning capacity isfalure to be hired e sewhere. McGowan, 586 So. 2d at 167. McCarty clams
Kely'sfalureto find work after leaving McCarty prevents her from showing aloss of wage earning
capacity, and to prove this they offered the testimony of three witnesses who represented businesses where



Kely claimed to have applied for work. Linda Peterson, personnel supervisor at Pinehaven Care Center in
Clinton, and Diane Marie Adcock, a supervisor a Adcock Employment, both testified they checked thelr
records and could find no record of Kelly or an gpplication from Kely. However, both witnesses testified it
was possible Kely's gpplication could have been lost, and Adcock Stated it was very likely dueto
turnoversin their personne department. McCarty aso caled on Linda Pamer, aworker at Clinton Hedlth
Rehabilitation Center, who testified to offering Kelly ajob which Kdly refused. PAmer testified to offering
Kelly a part-time job even though Kdly applied for afull-time job. PAmer aso testified had she known of
Kdly's doctor restrictions she would not have offered her the job. McCarty made no mention of the other
places with which Kédly testified to gpplying. These include the Mississppi Employment Office, Northpark
Mall, Comfort Inn, Kroger, Whitfield, and various stting ads found in the paper.

1115. The testimony McCarty offered above does not disprove aloss of wage earning capacity. With two of
the witnesses, it was entirdly possible Kelly's gpplications could have been logt, and the other Sated she
would not have hired Kdly if she had known of Kelly's condition. Palmer's testimony actudly proves Kely
has suffered alossin wage earning capacity because it proves that due to her condition some businesses
would not hire her. Also, McCarty made no effort to disprove Kely's testimony regarding the other places
where she had tried to find work. This evidence supports Kelly's efforts to find employment. It must be
shown that the claimant has made an effort to find employment to prove aloss of wage earning capacity.
Walker Mfg. Co. v. Cantrell, 577 So. 2d 1243, 1249 (Miss. 1991). Kelly has done so here, and the
evidence here supports affirming the findings of the lower court.

116. McCarty raises the fact that Kelly quit her job & McCarty before reaching maximum medica
improvement. McCarty cdlamsthis acts as a barrier which hinders any andysis of Kdly'sinability to work.
Thisargument ignores dl of the evidence of |oss of wage earning capacity which occurred in Kelly's move
fromjobtojob a McCarty. That she could not find ajob at McCarty which was at the level of lead person
and onein which her injury did not continue to interfere with her ability to do work proves Kdly is unable to
work. We find McCarty's point without merit.

117. In conclusion, taking the evidence asiit is, and looking at this case through the deferentid standard of
review that should be applied, this Court finds nothing erroneous about the findings of the Full Commission.
This Court may not interfere with the holdings of the Full Commission when substantial credible evidence
supports the Commission's holdings. Smith, 607 So. 2d at 1123. This Court finds the evidence substantialy
and credibly supports the Commissions findings, thet there is nothing erroneous about those findings, and
for these reasons we affirm.

2. THE FINDING OF THE ADMINISTRATIVE JUDGE, THE FULL COMMISSION,
AND THE CIRCUIT COURT CONCERNING INDUSTRIAL LOSSOF USE
CONTAINED ERROR IN FAILING TO GIVE PROPER WEIGHT TO EVIDENCE
REGARDING AVAILABILITY OF JOBS, ABILITY TO DO WORK, AND THE
EFFORTSTO RETURN CLAIMANT TO WORK.

118. In raising thisissue, McCarty clams the Full Commission did not grant proper weight to the evidence it
presented in regard to the different factors which are considered in proving aloss of wage earning capacity.
Specificaly, McCarty dams the Full Commisson did not give proper weight to the testimony of the three
witnesses McCarty presented in efforts to prove that jobs were available, Kelly had made no attempt at
securing future employment, and Kelly was able to work. In doing so, McCarty has drawvn smilarities



between this case and the case of Ford v. Emhart, Incorporated, 755 So. 2d 1263 (Miss. Ct. App.
2000), and has requested this Court to present asmilar verdict in this case. This Court, again, does not find
these arguments convincing.

1119. None of the testimony offered by McCarty's three witnesses conclusively disproves Kelly's efforts to
find employment, prove jobs were available, or prove Kelly could work. Peterson and Adcock both
testified they were unable to find arecord of Kdly applying, but they aso tedtified it was possible her
gpplication could have been lost. This does not conclusively prove Kelly made no efforts to secure
employment because the application could have been lost and McCarty failed to mention the other places
where Kdly testified she gpplied, such asthe Missssippi Employment Office, Northpark Mal, Comfort
Inn, Kroger, and Whitfield. Pamer testified she offered Kely ajob, but that had she known of Kelly's
hedlth problems, she would not have hired her. This testimony does two things. Firg, this testimony actudly
helps show how Kdly'simpairment harmed her wage earning capacity. PAmer stated Kdly's impairment
would have prevented her from getting the job, and this shows how her impairment would interfere with her
ability to work. The second thing it does is prove how Kdly'simpairment affects the availability of jobs.
Thiswas the only testimony relating to availability of jobs. It shows how Kely'simparment could cut her
out of the running on some jobs because she would be unable to perform the job requirements due to her
disability. After looking at this evidence, it is clear Kelly made atempts to find employment and was unable
to. This causes this Court to uphold the findings of the Full Commission and hold that Kelly has succeeded
in showing aloss of wage earning capecity.

120. McCarty clams this case should be treated Smilarly to the Ford case, because in the Ford case the
clamant willingly retired her pogition with her employer. Ford, 755 So. 2d at (114). What McCarty failsto
daeinitsbrief isthat in the Ford case the clamant's efforts to find a job were less than reasonable because
she waited seven months after leaving her job to go and find another job. Id. at (1114). That is not the case
here. There was no indication in the record that Kelly waited for along period of time to sart looking for a
job. McCarty tried to prove Kdly's efforts to find a job were a mere sham, but dl it succeeded in proving is
that two of the places where Kelly might have applied could have lost her gpplication, and one of the places
would not have hired her if they knew of her condition. McCarty fals to mention the five other places Kdly
claimed to have gpplied. Asthere is no extended time period between Kéely retiring from her job at
McCarty, and because McCarty hasfailed to prove Kely's efforts to find employment were a sham, this
Court finds no reason to trest this case smilarly to the Ford case.

721. After consdering the evidence presented, and the deferentid standard of review, this Court must find
that the Full Commission, initsrole as fact finder, was correct in finding aloss of wage earning capacity.
Since the Commission made no erroneous findings, we affirm asto thisissue.

3. THE CLAIMANT'SARGUMENT THAT THE INJURY SHE SUSTAINED HASLEFT
HER TOTALLY PERMANENTLY DISABLED HASNO EVIDENTIARY SUPPORT.

f22. Thisissue was origindly brought on cross-apped by the claimant. Kelly made no such cross-appedl to
this Court. McCarty mentions this topic to insure that it has dl its bases covered; however, it isKely who
should have raised thisissue as a cross-appea. Our supreme court has consgstently held we have no
jurisdiction of an apped where the required notice is not timely filed. Bank of Edwards v. Cassity Auto
Sales, Inc., 599 So. 2d 579 (Miss. 1992); Duncan v. &. Romain, 569 So. 2d 687 (Miss. 1990); Tandy
Electronics, Inc. v. Fletcher, 554 So. 2d 308 (Miss. 1989). Kely hasfailed to preserve thisissue for



apped, and according to the Missssippi Rules of Appellate Procedure Rule 4(a), this Court does not have
jurisdiction to hear thisissue. M.R.A.P. 4(3).

1123. In conclusion, we find the holdings of the adminigrative judge, the Full Commission, and the circuit
court were not erroneous, but were based on sound fact. For this reason, we affirm the holdings of the
lower court.

124. THE JUDGMENT OF THE WARREN COUNTY CIRCUIT COURT ISAFFIRMED.
STATUTORY DAMAGESAND INTEREST ARE AWARDED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

KING, P.J., IRVING, MYERS, PAYNE, AND THOMAS, JJ., CONCUR. McMILLIN,
C.J., CONCURSWITH SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK,
P.J. LEE AND CHANDLER, JJ., NOT PARTICIPATING.

McMILLIN, C.J., CONCURRING:

1125. 1 concur in the result reached by the mgority. However, | reach that result solely on the evidence
regarding the effect of Kelly'sinjury on her ability to perform the substantia acts of her usua employmert,
rather than amore genera assessment of her diminished wage earning capacity as discussed by the

mgjority.

126. 1t ismy view that there was sufficient evidence to support a finding that, when viewed in the context of
what was required of Kelly in performing the range of duties that could reasonably be said to encompass
her usud employment, the medicd disability to her arm and shoulder, though only partid from afunctiond
sandpoint, actudly resulted in atotal indudtria loss of use of her arm. Thisfinding would, in my view, entitle
Kdly to 200 weeks of compensation under Section 71-3-17(c)(22). Compensation determined under that

section does not require exploration of agenerd diminishment in wage earning capacity thet is essentid to
st the level of compensation due under Section 71-3-17(c)(25).

127. In reaching this conclusion, | have relied heavily upon andysis of the pertinent issues found in the well-
reasoned concurrence of my colleague, Presiding Judge Southwick, in the case of Meridian Professional
Baseball Club v. Jensen, to which | hereby make reference. Meridian Prof'l Baseball Club v. Jensen,
1999-WC-02093-COA (Miss. Ct. App. Oct. 10, 2000).

SOUTHWICK, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.



