IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2001-CA-01363-COA

MATTHEW REED APPELLANT

V.

GLORIA REED APPELLEE

DATE OF TRIAL COURT JUDGMENT:  7/19/2001

TRIAL JUDGE: HON. JOHN C. LOVE, JR.

COURT FROM WHICH APPEALED: KEMPER COUNTY CHANCERY COURT

ATTORNEY FOR APPELLANT: MARVIN E. WIGGINS

ATTORNEY FOR APPELLEE: HELEN J. MCDADE

NATURE OF THE CASE: CIVIL - DOMESTIC RELATIONS

TRIAL COURT DISPOSITION: JUDGMENT FOR DIVORCE GRANTED ON
GROUND OF HABITUAL CRUEL AND
INHUMAN TREATMENT.

DISPOSITION: REVERSED AND RENDERED - 03/04/2003

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

BEFORE SOUTHWICK, P.J., THOMASAND CHANDLER, JJ.

CHANDLER, J., FOR THE COURT:

1. Thisisadivorce action brought by Gloria Reed againgt Matthew Reed on the grounds of habitud,
crud and inhuman trestment or, in the dternative, irreconcilable differences. The chancellor granted her
adivorce on the grounds of habitud, crue and inhuman treatment. Fedling aggrieved, Matthew appedls.
Hefirgt argues that the chancellor created manifest error by incorrectly assessng the facts when granting
Gloriaadivorceonthegroundsof habitua, cruel and inhuman treatment. Secondly, he statesthe chancellor

erred in not consdering dl thefactorsin Armstrong beforegranting periodicdimony. Findly, he contends



that the chancdlor erred in not congdering dl of the Ferguson factors before dividing the marital assets.
We find the chancdlor manifestly in error in granting the divorce on grounds of habitud, crud and inhuman
treatment. Finding the first issue dispogitive, it is not necessary to respond to the other asserted issues.
Accordingly, we reverse.

FACTS
92. Gloriaand Matthew Reed were married in Kemper County, Mississippi on February 25, 1981,
and separated September 27, 1999. They have two children, Gregory Little who is 25, and Stella
Monique Reed who is 16. On August 18, 2000, Gloria filed for divorce upon the statutory ground of
habitud, crud and inhuman treatment pursuant to Mississippi Code Annotated Section 93-5-1 (Rev.
1994).
113. Gloriaclamed that for thelast two months of her nineteen year marriage to Matthew she had been
physcaly and emotionally abused. Gloria stated that up until those last two months they had a "good
relationship” and that Matthew was a"good husband" and a"good father." She dso testified that during
this time Matthew began having affairs. She specificaly accused him of being romanticaly involved with
the next door neighbor based on seeing them talking in the yard. Matthew denied any such adulterous
involvement, stating that he had merely helped the neighbor fix alawnmower. He dso made an accusation
that Gloria was the one engaged in an affair.
14. Gloriacited to one specific incident of physicd violence. Throughout her testimony she indicated
four different dates as to when this dleged incident took place (August 1999, July 1999, the first Sunday
inAugust 1999, and the day before Labor Day). Shetestified that the episode occurred when Matthew
attempted to leave the house with the couple's bank records or checkbook. Gloria stated she grabbed

Matthew's arm and asked him what he was doing. She testified that Matthew then shoved her acrossthe



bed, cursed her and began to choke her. She said her son came into the room and physicaly removed
Matithew from the room.

5. Thar daughter Stellawasthe only person to testify other than Gloriaand Matthew. Stdllasaid she
witnessed the choking incident, and said her parents fought regularly. She described these fightsasa "'lot
of screaming and omping and stuff." Stella stated that sometimesthesefightsturned physicad. Stdlasad
she witnessed her father push her mother severa times and saw him dap her mother on one occasion.
T6. Matthew denied being physcdly abusveto Gloriaat any time. Hisverson of the choking incident
was that when he went to get the bank book Gloria grabbed his arm, demanded to know where he was
going and ripped his shirt deeve. He dated that this incident occurred after Gloria had accused him of
being involved with the neighbor. Matthew testified that Gloria severa times attacked him by scratching

and tearing hisclothes. He dso stated Gloriacharged a him with abutcher knife on numerous occasions.

7. Gloriaaso accused Matthew of emotiona abuse. She said Matthew, hisbrother and sster-in-law
conspired to drive her from the marita home by performing "mean tricks™ These mean tricks she stated
included "voodoo." Her conclusion that voodoo was being performed in her house was based on the fact
that strange smdlswere being emitted throughout the house. However, she admitted that she did not know
what the practice of voodoo entalled and said she did not believe in voodoo. She stated that Matthew
engaged in these activities in order to advance his romantic involvement with the neighbor. Gloria dso
dlegedthat her sster-in-law, Mary Lou Reed, plotted theseevil tricksbecause shewasjed ousof her good
marriage.

118. Gloria tedtified that Matthew emotionaly abused her using verbd attacks. She said he threstened

to "blow her head off" if he caught her passing the house. She dso stated that Matthew verbally abused



Glorias mother. Gloria clamed that Matthew would not deep with her and that he placed alock on the
family's food to prevent her from eating, and that he burned her clothes she left a the maritd home.
Matthew denied dl of these alegations.
T9. In the daughter's testimony she stated that she was not sure if voodoo had been practiced in their
home. However, Stellatedtified to noticing strange smdIsthroughout the house. Asto verba abuse, Stella
first said she heard her father threaten to kill her mother only one time.  She then recanted her satement
and said she heard her father thresten Gloriaslife saverd times.
110. Gloriatedtified that sheleft the marriage because shefeared for her life. She sated that those two
months of abuse nearly caused her to have anervous breakdown. She said she suffered from high blood
pressure and a"bad heart.” Gloriasad after the separation she made severd attempts to reconcile with
Maithew but he was unwilling.
11.  InAugust 2000, Gloriafiled for divorce based on habitud, cruel and inhuman treetment and, inthe
dternative, irreconcilable differences. The chancellor granted a divorce on the grounds of habitud, crud
and inhuman treetment. He Stated that the wife and child's testimony of multiple assaults and multiple
threats to kill were enough to entitle her to adivorce. The chancellor awarded custody of Stellato Gloria
and awarded vigitation rights to Matthew. Matthew was ordered to pay $285 per month in child support
and $200 in dimony.

LAW AND ANALYSIS

WHETHER THE TRIAL COURT ERRED IN AWARDING GLORIA REED A DIVORCE
ON THE GROUND OF HABITUAL, CRUEL AND INHUMAN TREATMENT.

12. Matthew argues that the chancellor abused his discretion by granting Gloria a divorce on the

groundsof habitua, crue and inhuman trestment becauseit was granted based upon incorrect or inaccurate



findings of fact. Matthew contends that the court's findings indicate Gloria testified to multiple acts of
violence. He assertsthat Stella, the daughter, isthe only one who aleged that her father had dapped her
mother on aseparate occason. Matthew pointsout that Glorianever testified to thisevent. Hethen argues
that even if the one choking event occurred, that single act doneisinsufficient grounds for adivorce. He
as0 gatesthat the other dleged incidencesinvolving "mean tricks," name-calling, and voodoo do not arise
to the level of proof required to establish crudlty.

113.  "This Court will not reverse a chancellor's decree of divorce unlessit is manifestly wrong asto law
or fact." Chambleev. Chamblee, 637 So. 2d 850, 859 (Miss. 1994). "The chancellor, asthetrier of fact,
evauatesthe sufficiency of the proof based on the credibility of witnessesand thewelght of their testimony.”
Id. While the chancdlor's determinations of the events that preceded the divorce are findings of fact, his
finding that Matthew's conduct congtitutes habitual, cruel and inhuman treatment isadetermination of law.
Pottsv. Potts, 700 So. 2d 321, 322 (110) (Miss. 1997). Toobtain adivorceonthegroundsof habitual,
cruel and inhuman treatment, a petitioner must prove by a preponderance of the evidence, acts which
congdtitute such trestment. Chamblee, 637 So. 2d a 859. It isreversible error where the chancellor has
employed an erroneous legd standard. Potts, 700 So. 2d at 322 ( 10).

114. Thetest for thefault-based grounds of divorce of habitud, cruel and inhuman treatment was set out
in 1930 by Russdll v. Russell, 157 Miss. 425, 430, 128 So. 270, 272 (1930). The Mississippi Supreme
Court held that the conduct must be so unkind, unfedling or bruta asto endanger, or put onein reasonable
apprehension of danger to life, limb or hedth. I1d. In Wilson v. Wilson, 547 So. 2d 803, 805 (Miss.
1989), the court held that this conduct must be done so "often that it may reasonably be said a permanent

condition."



115.  Prior to the legidature's addition of irreconcilable differences as aground for divorcein 1978, the
court's interpretation of the definition of cruety was congtrued liberdly. Fournet v. Fournet, 481 So. 2d
326, 328 (Miss. 1985). Divorceswere often granted on grounds closer to irreconcilable differences than
crudty. 1d. In Marble v. Marble, 457 So. 2d 1342, 1343 (Miss. 1984) the court announced a clear
return to a more stringent standard. The court ruled that the crudty required is not such as "merdy to
render the marriage undesirable or unpleasant, but impossible except at the risk to life and limb or hedlth,
must be red rather than imaginary, and must be clearly established by the proof.” 1d.

716. The facts dleged by Gloria as congtituting habitud, cruel and inhuman treatment are as follows.
According to Gloriain the last two months of her marriage, Matthew: 1) choked her, 2) cdled her dirty
names, 3) engaged in affairs, 4) threatened to kill her, 5) played mean tricks on her including voodoo, 6)
would not deep with her, 7) locked up the family's food, 8) burned her clothes, and 9) verbdly attacked
her mother. Matthew testified that he never physicaly or emotiondly abused hiswife. He stated that these
were a| false accusations and these accusations arose after Gloriaaccused him of having an effar withthe
next door neighbor. He testified that Gloriawasthe onewho was physicdly abusve. Hesaid hebelieved
she was the one who was having an affair.

17. Case law indicates that it is crucid for the chancdlor to look not only at the offending spouse's
conduct but dso at the impact made on the plaintiff spouse. Mitchell v. Mitchell, 823 So. 2d 568, 571
(19) (Miss. Ct. App. 2002). Thus, the Court must employ a subjective standard. Fariesv. Faries, 607
S0. 2d 1204, 1209 (Miss. 1992). Physica violence in the marriage does not create a per se ground for
adivorce under habitud, crud and inhuman trestment. Mitchell, 823 So. 2d at 571 (1 9).

118.  InWilbournev. Wilbourne, 748 So. 2d 184, 187 (15) (Miss. Ct. App. 2000), thisCourt affirmed

the chancdlor's ruling thet a petition for divorce based on crudty should be denied. The Court held that



the evidence of the couple's arguments which occasondly included physica violence was insufficient to
prove crudty. Id. In Sennisv. Sennis, 464 So. 2d 1161, 1161 (Miss. 1985), the chancellor ruled in
favor of the wife for a divorce based on cruel and inhuman trestment. The chancellor based his decision
on the fact that the husband had dapped his wife, had put her in ahammerlock, and had once washed out
her mouth with soap. 1d. Notwithstanding this finding, this Court ruled the conduct was not sufficiently
crud or inhumen. Id.

119. "Physcd violence or threets of physical violence are not hecessary to prove habitua crue and
inhumean trestment.” Mitchell, 823 So. 2d at 571 (19). The conduct may be in the form of emotiond
abuse; however, it must be more than mere " unkindness, rudeness, or incompatibility." Brooksv. Brooks,
652 S0. 2d 1113, 1124 (Miss.1995). Emotiond abusemust fall moredong thelinesof habitud ill-founded
accusations, insults and threats. Holladay v. Holladay, 776 So.2d 662 (1 64) (Miss. 2000).

920. InBullock v. Bullock, 699 So. 2d 1205, 1210 (1 19) (Miss. 1997), the Mississippi Supreme
Court found sufficient evidence of cruelty where the husband kept acalendar on the refrigerator indicating
whenthe couple had intercourse and drank heavily and became abusive whiledrinking. In Potts, 700 So.
2d a 323 (11 13), the court reversed the chancellor'sfinding of habitual, cruel and inhuman trestment. Mrs.
Potts proved that when her husband did not "get hisway," he would move out of the bedroom and deep
in another room. 1d. at 322 (12). She stated that hisstorming out of the bedroom and returning when he
was ready to have sex hurt her emationdly. Id. a (13). Inaddition, he grabbed her once and demanded
to know whether she intended to have sex withhim. Id. a (4). Emphasizing that cruelty requires more
than unkindness or rudeness or incomptibility, the court reversed the trid court's decison. Id. at 323 (1

12).



7121. Asagenad rulethe charge of crud and inhuman trestment must be founded on conduct thet is
continuous and not based on oneisolated incident. Ellzey v. Ellzey, 253 So. 2d 249, 250 (Miss. 1971).
However, where that one incident is of such "a violent nature as to endanger the life of the complainant
spouse” then the court will recognize the evidence as sufficient to establish crud and inhuman trestment.
Id. For example, the conduct described in Ellzey risesto the leve required for establishing cruelty even
though the abuse was limited to two incidences. 1d. Mrs. Ellzey filed for divorce under the ground of crue
and inhuman treatment after her husband commenced to shoot at her after accusing her of steding twenty
dollarsfrom hispocket. 1d. Her case was also strengthened by the fact that twenty-five years before, Mr.
Ellzey had hit her with ashove causing injuries. 1d.

722.  Inthe course of anineteen-year marriage, Gloria citesto oneisolated physicd attack and verba
threat. All of her other accusations such as Matthew's mean tricks, name-calling, and refusd to degp with
her, fal morein the categories of mere unkindness, rudeness, and incompatibility. The conduct dleged by
Gloria, even if true, does not rise to the necessary leve to prove crudty.

123.  Whether the conduct imposed by the offending spouse warrants adivorce for cruelty depends on
the conduct's effect on the suffering spouse. Mitchell, 823 So. 2d at 571 (19). The negativeimpact upon
the complaining spouse may be to their physica or mental hedth. Rakestraw v. Rakestraw, 717 So. 2d
1284, 1288 (1 11) (Miss. Ct. App.1998). In Bullock, 699 So. 2d at 1210 (1] 20), the court emphasized
Mrs. Bullock's medical condition. Shewas hospitaized for depression and had attempted suicide. 1d. at
(11 19). She dso went through counsdling and had bouts with hyperventilation, high blood pressure, and
stomach problems as aresult of her unhgppinesswith the marriage and her husband's demeaning behavior.
Id. InPotts, 700 So. 2d at 323 (1 13), the court, in reversing thetria court's decision, stressed that Mrs.

Potts never sought trestment for the emotiona problems she dlegedly suffered.



924. CGloriatedtified that she"dmogt" had anervous breakdown dueto the stressendured during thelast
two months of her marriage. However, she never indicated that she received any trestment.  She dso
testified that shewas unhedlthy dueto high blood pressure and a"'bad heart;" yet, she submitted no medica
evidence that these dleged hedth problems arose due to Matthew migtreating her.
125. Missssppirulesrequirethat "[ijn al uncontested divorce cases, except irreconcilable differences,
the testimony of the Plaintiff must be substantidly corroborated.” Unif. Chan. Ct. R. 8.03.
The corroborative evidence will be sufficient if it proves such subgtantiad facts and
circumstances aswill serveto engender in asound and prudently cautious mind aconfident
conclusonthat the testimony of the complainant istruein al essentid particulars, and isnot
the exaggerated product of those wishful mental processes which passon and the
consuming present desire for the relief prayed, so often present in this type of cases.
Anderson v. Anderson, 190 Miss. 508, 513, 200 So. 726, 728 (1941).
926. Inaddition to Gloriastestimony, Stellatestified that she witnessed the choking incident and said
her father had once dapped Gloria However, Gloria testified that the physical abuse was limited to the
onechokingincident. Stdlafirs said Matthew threatened Glorids life only onetime. She then changed
her statement and said he had done it multipletimes. Glorids tesimony only referred to one incident of a
verba attack.
7127.  Wefindinsufficient evidenceto support thetria court'sgranting adivorce on the ground of habitud,
crudl and inhuman treatment and are therefore compelled to reverse and vacate that decree.
128. THE JUDGMENT OF THE CHANCERY COURT OF KEMPER COUNTY IS
REVERSED AND RENDERED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLEE.
McMILLIN,C.J.,AND SOUTHWICK,P.J.,, THOMAS,AND MYERS, JJ., CONCUR.

KING, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES
AND LEE, JJ. IRVING AND GRIFFIS, JJ.,, NOT PARTICIPATING.



KING, P.J., DISSENTING:

129.  With due regard for the mgority opinion, | dissent. Under the guise of deciding aquestion of law,
the mgority opinion is redly re-weighing the evidence, and subgtituting its judgment for that of the
chancdlor.
130.  Ingranting the divorce, the chancellor stated:
Asto the divorce, thereisa conflict in the evidence. The wife and child tedtified

as to his crudty to her. He deniesthis There are no other witnesses tetifying on the

subject. Thewife and child both tetified to multiple assaults by Mr. Reed on Mrs. Reed

and to him having made multiple threets to kill her. With that evidence | find that sheis

entitled to adivorce on the grounds of habitud cruel and inhuman treatment.
131. "Habitua crud and unusud trestment is defined as conduct that (1) endangerslife, limb, or hedth,
or creetes a reasonable gpprehension of such danger, rendering the relationship unsafe for the offended
party, (2) issounnatura and infamous asto make the marriage revolting to the offended spouse and render
it impossible for that spouse to discharge the duties of marriage, thus destroying the basis for its
continuance.” Bodne v. King, 2000-CT-00610 SCT (1120) (Jan. 23, 2003); Daigle v. Daigle, 626 So.
2d 140, 144 (Miss. 1993);Gardner v. Gardner, 618 So. 2d 108, 113-14 (Miss. 1993); Rawsonv. Buta,
609 So. 2d 426, 431 (Miss. 1992).
1132.  The chancdllor noted the conflictsin testimony, but resolved theissue of credibility infavor of Mrs.
Reed and her daughter, and accepted as fact their testimony of habitua cruel and inhuman treatment.
133. Mrs. Reed tedtified that (1) Mr. Reed physically assaulted her on severa occasions, (2) Mr. Reed

threatened to kill her on severa occasions, (3) shewas afraid of him, (4) he was verbdly abusive, and (5)

these types of conduct, combined with other actions over a period of severa months, amost caused her

10



to have a nervous breskdown and made it impossible for her to stay with him and maintain a marital
relationship.

134. The daughter, Stella Reed, gave testimony congstent with that of Mrs. Reed.

135. Sdlatedtified that Reed (1) choked her mother, (2) dapped her mother, (3) fought with her mother
on severd occasons and (4) threaten to kill her mother on severa occasions.

136. The testimony of Mrs. Reed and Stdlais sufficient to demonstrate a pattern of conduct by Mr.
Reed toward Mrs. Reed, which (1) endangered life, limb or hedlth and created areasonabl e apprehension
of such danger rendering the relationship unsafe for Mrs. Reed, and (2) was so unnaturd and infamous as
to make the marriage revolting to Mrs. Reed and rendered it impossible for her to discharge the duties of
marriage thus destroying the basisfor its continuance. That ishow the Missssippi Supreme Court defined
habitud crudl and inhuman trestment on January 23, 2003, in Bodne v. King, supra at (120) inadecison
reversing this Court's setting asde the grant of an habitud crud and inhuman treatment divorce.

137. Because | bdieve Mrs. Reed met the standard stated in Bodne, | would affirm the grant of an
habitual crudl and inhuman trestment divorce.

BRIDGESAND LEE, JJ., JOIN THIS SEPARATE OPINION.
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