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KING, J., FOR THE COURT

1. Saughter was indicted for murder and convicted of mandaughter in the Pike County Circuit Court in
May of 1996. He appesdls asserting four separate issues. We find that only the fourth issue has merit, i.e.,
whether the trid court erred in overruling the defense's objection to rebutta testimony going to whether
Saughter had previoudy displayed a pistol when he argued with another individud, and whether the State
should have reveded the identity of thisindividua during discovery. Upon this issue we reverse and remand



this case for further adjudication consstent with this opinion.
FACTS

2. Saughter shot and killed his wife's former husband, Alex Lambert. Saughter clamed sdf-defense.
Lambert had along history of antagonism towards Slaughter, and Lambert dso had a history of abusing his
ex-wife, Sissy Saughter. Saughter and Lambert got into afigt fight in a convenience store parking lot,
where Lambert got the better of Saughter. Slaughter testified that he thought the fight was over and walked
back to histruck, but saw Lambert following him with aknifein his hand. Saughter sated he pulled his nine
millimeter pistol from his truck and fired twice, whereupon Lambert briefly ducked behind an ice machine.
Lambert quickly jumped out again, which frightened Saughter, so he fired twice more. Apparently Lambert
was turning around as Slaughter fired because the fatd shot hit him in the back and passed through his
heart. Some witnesses corroborated Slaughter's claim that Lambert followed him to his truck and
brandished a knife, but others testified that the fight was over, and Lambert was walking away when
Saughter fired.

DISCUSSION

113. In his opening Statement, Saughter's attorney stated, " [Slaughter] carried apistal in histruck, in his Lott
Furniture truck, for along time. Never used, never pulled it, never had any reason before. So he did have a
gunin histruck dl thetime." No other mention of Saughter's prior use of a pistol was made during the trid,
until the State cross-examined Saughter. That is, during Saughter's direct examination, his attorney asked
no questions as to whether Saughter had pointed a pistol a another individual.

14. However, apparently sometime after opening statements, but during the trid's first day Lee Felder told
the prosecuting attorney that Slaughter had pointed a pistol a him gpproximately one and a hdf years
before the trid. Consequently, during cross-examination the following exchange occurred between the State
and Saughter.

Q: Your atorney in his opening statement, you heard what he said didn't you?
A: | dont recdl what he said.

BY MR. OTT: I'm going to object to any cross-examination about anything in opening Statements. |
don't think that is proper at dl.

BY THE COURT: | haven't heard the question yet. I'll reserve ruling.

BY MR. OTT: Whatever it is.

Q: Your atorney said on opening statement that you never pulled a gun on anyone.
A: | have not ever pulled a gun on anyone.

5. Subsequently, Felder was called as arebuttal witness for the State. Saughter's attorney again objected,
contending there had been a discovery violation because the State had not disclosed Felder as awitnessin
its discovery response. The State argued that Felder's name was not disclosed during discovery both
because Felder's knowledge of this issue was not known by the State until after the defense made its
opening statement, and because Uniform Circuit and County Court Rule 9.04 (1) only requires disclosure



of "witnessesin chief."

6. Thetrid court ruled there was no discovery violaion and that “the credibility of awitnessisdways a
issue when he takes the witness stand." Thereafter, Felder testified:

Q: Let me ask you on what occasions, if any, the defendant Joe Slaughter pulled a wegpon on you or
exhibited awegpon in your presence and threatened you.

A: About ayear of so back - You want meto tdl -
Q: Yes, gr -

A: - theincident?

Q: Yes gr.

A: | had alittle run-in with him on a street corner. And a couple of hours later he showed up down on
our lot where | was unloading my truck. And we had words. And | asked him to leave, that | was
fixing to call the police. And he went out to histruck and brought out a, to me it gppeared to bea
semi-autometic wegpon, like a nine millimeter or aforty-five, something like what these police officers
use. And | continued to go towards him and he got in his, he went ahead and got back in his truck and
left. 1 was going to call the law because, because of this Situation.

Q: Where did the wegpon come from?

A: Hewas, hewasin, he had a, hewasin a Lott's Furniture truck. He went around his truck and got
it out of histruck. It wasin histruck.

1. DISCOVERY VIOLATION

117. There is no reason to doubt the prosecution's contention that Felder's testimony was unknown prior to
trial. Felder was scheduled to drive a bus to trangport the jury, which accounted for his attending the trid,
and the relevancy of his knowledge as to whether Saughter had previoudy displayed a pistol could not have
been known until after opening argument. Further, Uniform Circuit and County Court Rule 9.04 (1) only
requires the disclosure of rebutta witnessesif their testimony could have been offered during the State's
case-in-chief.

118. However, the supreme court has made an addition to the above rule in sometimes requiring rebutta
witnesses be listed in discovery. In Nicholson v. State, 704 So. 2d 81, 88 (Miss. 1997), the supreme
court held that it was error to dlow arebutta witness to testify when that witnesss identity was known
before tria, and the substance of the testimony could have been introduced in the State's case- in- chief.
See also Hosford v. Sate, 525 So. 2d 789, 792 (Miss. 1988)(holding the State must introduce al
evidence going to guilt or innocence in its case-in-chief)). These cases establish that the State cannot
circumvent discovery by introducing evidence "through the back door” during rebuttal rather than presenting
al rdevant evidence going to the dements of a crime during its case-in chief. 1d. However, Nicholson does
not apply here because the rebuttd testimony was both unknown until trid and, as discussed below, should
not have gone to proving any eement of the crime. Therefore, the issue of a discovery violation iswithout
merit.



Rebuttal Testimony

19. M.R.E. 613 (b) provides that extringc evidence of aprior inconsstent satement is admissible if the
witnessis offered an opportunity to explain or deny the prior statement. However, Quinn v. State, 479 So.
2d 706, 708 (Miss. 1985) and its progeny hold that the State may inquire into past acts only if the defense
first opens the issue to paint the defendant in an innocent light (2 That isto say, the State may not dlicit the
satement to be rebutted during cross-examination; rather, the defense must first " open the door” during
direct examination. Soraggins, 606 So. 2d at 597. In this case, the only "door opening" that occurred was
Saughter's attorney's opening statement. Thus, at first glance, it may gppear that this case runs afoul of
Quinn.,

1120. However, in closing argument the State may comment upon the defense's opening statement. See,
e.g., Taylor v. State, 672 So. 2d 1246, 1269 (Miss. 1996). The State in its brief correctly points out if a
defense atorney mis-dates a fact during opening argument, ajury may be left with a misunderstanding of
the fact unlessthe State is afforded the opportunity to rebut. Moreover, in this case, there was no practical
way for the State to counter the defense's contention that Slaughter had never drawn awegpon from his
truck in anger unlessit produced evidence he did 0.

111. Further complicating the State's predicament, M.R.E. 608 (b) prohibits showing a prior bad act
through extrinsic evidence but provides the prior act may be inquired into through cross-examination. (2
Therefore, the only way for the State to rebut Slaughter's attorney's statement was to put forth evidence
tending to show it was fase, and the only means available to it for putting forth this evidence was to
question Saughter during cross-examination as to whether his attorney had correctly stated the facts. This
Court ismindful of the trend of supreme court cases closgly limiting the scope of the State's impeachment of
defendants. Neverthdess, keeping in mind the need for the jury to be fully informed, we do not find error in
thetria court's decision to either alow the State to cross-examine Saughter as to whether he had employed
apigtal previoudy, or dlow the sate to impeach Slaughter though Felder's testimony.

112. In so holding, however, this Court, must keep in mind the possible prgudice to a defendant that can
arise through impeachment. The supreme court has held that rebuttal questioning of awitnesswho
impeaches a defendant's stlatement may not go into the details of the act surrounding the rebuttd. Stewart,
596 So. 2d at 853 . That is, the scope of cross-examination "may not exceed the invitation offered.” 1d. See
also Spraggins 606 So. 2d at 597; Blanks v. Sate, 547 So. 2d 29, 37 (Miss. 1989).

1113. The specific facts of this case present adifficult decision. The specific Satement that Slaughter's
atorney made during opening argument was so closdly tied to the facts of the case that it was difficult for
the State to formulate a question for Felder that did not go into specific details of the prior act. Saughter's
atorney stated, "[h]€s [Saughter] carried apistal in histruck, in his Lott Furniture truck, for along time.
Never used, never pulled it, never had any reason before. So he did have agunin histruck al the time."
However, the real issue that the State should be permitted to inquire into was not Saughter's predilection
to act in conformity with the prior act, but Saughter's attorney's candor towards the jury. Thetrid court
could have limited the State to amply dliciting a statement from Felder that he had seen Saughter draw a
pistol from histruck in anger. There was no reason for the jury to hear the Felder and Saughter had been
arguing, or that even though Felder and Slaughter had ceased arguing Slaughter gtill drew the pistal, or that



the pistol closaly resembled the wegpon used to kill Lambert. It isimpossible to see how the jury could not
have been prejudiced when it heard Felder say:

A: | had alittle run-in with him on a street corner. And a couple of hours later he showed up down on
our lot where | was unloading my truck. And we had words. And | asked him to leave, that | was
fixing to call the police. And he went out to histruck and brought out a, to me it gppeared to bea
semi-autometic wegpon, like a nine millimeter or aforty-five, something like what these police officers
use. And | continued to go towards him and he got in his, he went ahead and got back in his truck and
left. 1 was going to call the law because, because of this Situation.

Q: Where did the wegpon come from?

A: Hewas, hewasin, he had a, hewasin a Lott's Furniture truck. He went around his truck and got
it out of histruck. It wasin histruck.

This detall is exactly what the supreme court has prohibited. See, e.g., Soraggins, 606 So. 2d 597.

114. Therefore, we hold the trid court should have limited the State's questioning of Felder to Smply
eliciting enough so that the State could in closing argument refer to Saughter's opening argument and say
words to the effect, "you were told Saughter never drew a wegpon in anger from his truck, but that was not
true" Assuch, this holding isfact specific. It should not gpply in many cases because defense attorneys
certainly do their clients no favorsif they dlow the State to paint

them as having dubious credibility for the jury.

115. THE JUDGMENT OF THE CIRCUIT COURT OF PIKE COUNTY ISREVERSED AND
THISCASE ISREMANDED FOR FURTHER PROCEEDINGS. COSTS OF APPEAL ARE
ASSESSED TO PIKE COUNTY.

BRIDGES, DIAZ, LEE, PAYNE, AND THOMAS, JJ., CONCUR. SOUTHWICK, P.J.,
CONCURSWITH SEPARATE WRITTEN OPINION JOINED BY McMILLIN, C.J.,AND
IRVING, J. MOORE, J., NOT PARTICIPATING.

SOUTHWICK, J., CONCURRING

116. My disagreement centers on the issue of Saughter's possible prior threats with aweapon. | too would
reverse and remand. In my view, though, the mgority announces arule that improperly permitsthe
introduction of extrinsic evidence to rebut a collatera matter and will tend to creste additiond error in other
Cases.

117. My firgt point isfairly minor. The mgority refersto the evidentiary rule regarding prior incons stent
gatements. MRE 613(b). Even if the assertion by defense counsdl is considered to be Slaughter's own
Satement, a reasonable holding, there is no "prior statement made by him" which is being introduced.
M.R.E. 613 (). The prior evidenceis not of a statement but of the action of the accused of having once
used agun on someone dse. In my view Rule 613(b) has no gpplication

1118. Secondly, | agree that even though the defense counsdl's statement is not evidence, it does remain
suspended in thetrid and potentidly affects the jurorsin their ddliberations. A precedent relied upon by the



majority holds that the State may respond in its closing statement to the failure of the defense to follow
through on what it said in the opening statement that it would prove. Taylor v. State, 672 So. 2d 1246,
1269 (Miss. 1996). The Taylor defense counsdl's opening argument included the assertion that the State's
witnesses were not rdliable because they were not law enforcement officers. In closing argument the
prosecutor responding by saying that these witnesses were credible even though not officers. Had they
been officers, the prosecutor speculated that the defense approach would have been to suggest the officers
had begten the statements out of the defendant: "[i]f you have it one way, they will get up here and say,
scream to you it should have been another.” Id. The court held that this suggestion that the defense would
distort whatever facts were presented was regrettable and over-zea ous advocacy in response to a defense
tactic, but it was not reversble error. 1d. at 1270.

129. In the Fifth Circuit case relied upon in Taylor, defense counsd "suggested the government's femade
witnesses had engaged in variousillegd acts and intimate rel ationships with a government investigator and
also complained that the witnesses would not answer questions before the trial. During closing arguments,
the prosecutor rebutted the charges' by commenting how despicable those comments were. United States
v. Jennings, 724 F.2d 436, 444 (5th Cir.1984).

120. Neither Taylor nor Jennings concerned whether the State may introduce evidence to rebut an
opening statement. In our case the State went well-beyond responding with argument but cross-examined
Saughter and introduced a rebutta witness. The initid question istheright of the State to cross-examine the
accused on the point made by his counsdl. At the minimum, once Slaughter took the stand | would consider
defense counsdl's opening statement to be the equivalent of an assertion by the accused during his direct
testimony. If he could be cross-examined about his own statement that he never threstened anyone, then he
can be cross-examined about his counsd's Smilar statement.

121. The norma limits for impeachment would permit cross-examination on this sort of assertion. One
supreme court precedent explained a still-earlier precedent this way:

In response to questions posed by his own attorney, Quinn purposdy portrayed himsdf as "pure as
the driven snow." "To be sure, every defendant brought to trid may, if he wishes, try to paint himsdlf
as being as pure as the driven snow.” Quinn v. Sate, 479 So.2d [706, 708 (Miss.1985)]. Having
portrayed himsdf as"pure,” on direct examination by his own atorney, this Court held that Quinn
opened the door for the dtate to attack his credibility on cross examination by questioning him about a
drug sde which he made four days prior to the one for which hewas on trid.

Soraggins v. State, 606 So.2d 592, 596 (Miss. 1992). In Spraggins the State did not try to introduce
other evidence of the prior transactions, but only questioned the defendant. The court did not Sate a
specific evidentiary rule that would permit the testimony, but cited gpprovingly two pre-Rules case whose
principle is one of an accused's "opening the door” with adenid. 1d. at 596-97, citing Quinn, 479 So.2d at
708, and Pierce v. State, 401 So.2d 730, 732-33 (Miss.1981). In further explanation of these pre-Rules
decision, the court held that when an accused "on direct examination seeks to exculpate himsdlf, such
testimony is subject to impeachment on cross-examination, even though it may reved that the defendant
committed another crime unrelated to the one for which heisontrid." Spraggins, 606 So. 2d at 597-98,
ating Stewart v. State, 596 So.2d 851, 853 (Miss. 1992).

22. Though some of the evidentiary rules are related, no specific rule directly addresses the right of the
State to respond on cross-examination to inaccurate testimony on direct. That does not mean Soraggins



and smilar casesignore the evidentiary rules. In addition to specific rules referring to using character
evidence or prior crimesto impeach, one rule states that cross-examination is ' not limited to the subject
matter of the direct testimony and matters affecting the credibility of the withesses™ M.R.E. 611 (b).
Instead, under "wide-open cross-examination any matter may be probed that isrdevant.” M.R.E. 611 (b)
cmt. Thisand rules granting the trid judge broad discretion in controlling introduction of evidence (M.R.E.
611 (a)) and permitting the introduction of evidence whose probativenessis not outweighed by its
prejudicid effect (M.R.E. 403), dl combine to dlow reasonable response to the invitation given on direct
examination by awitnesss testimony.

123. Under that authority, because of his counsd's assertion that he had never threatened anyone, Slaughter
could be asked about the other incident. Slaughter denied the threat. So far no error in my view occurred,
but the State did not stop there. To determine the propriety of moving beyond cross-examination, we are
assisted by one recent decision. Similar facts arose in Nicholson v. Sate, 704 So. 2d 81 (Miss. 1997).
Nicholson was the coach of agirl's softball team and was being tried for sexud battery of a member of the
team. Nicholson denied the incident and also stated that he would never do anything like this to any child.
As arebuttal witness the State called another member of the team who said Nicholson had done something
gmilar to her. 1d. at 83.

124. The supreme court examined a variety of evidentiary rules regarding the issue. Mot basic isthe right
of the defendant to put on evidence of a pertinent trait of his character and for the prosecution to rebut.
M.R.E. 404(a) (1). In acited precedent in which the defendant had denied that he would ever hurt anyone
for money, the court had found that this was reevant evidence under Rule 404(a) and the State could rebut
it by offering evidence that he had previoudy been convicted of such acrime. Rowe v. State, 562 So. 2d
121, 123 (Miss. 1990), cited in Nicholson, 704 So. 2d at 84. Though Rowe seemed quite similar, the court
digtinguished it by emphasizing that the evidence was of a prior conviction, not just of a prior uncharged bad
act. Nicholson, 704 So. 2d at 84-85.

1125. The court held that had Nicholson been convicted of asimilar assault, that evidence might have been
admissble as impeachment. Nicholson, 704 So. 2d at 85, M.R.E. 609. Usualy Rule 609 is used to permit
introduction of prior convictions to prove that the accused is not trustworthy; crimes involving dishonesty
are autométically admissble and others are if their probative vaue outweigh their prgjudicia effect.
Peterson v. Sate, 518 So. 2d 632, 636 (Miss. 1987). Admission does not depend on the witness having
denied the crime, but depends instead on whether the conviction is probative that his testimony is
untrustworthy. Five factors must be evauated on the record for admission; had Nicholson been convicted
of asmilar prior crime, that would be afactor weighing against admitting the evidence. Id. at 637.
Nonetheless, based on Nicholson, Rule 609 is support for using a prior conviction if the accused on direct
opens the door by denying ever having engaged in Smilar conduct. What is not clear iswhy Rule 609
becomes an impediment to alowing the admisson of Rule 404(a)(1) evidence that is not a prior conviction.
If it isaproper trait of character, the evidence would not appear to need to pass through the filter of Rule
609. Only Rule 403 regarding the prejudicid nature outweighing it probative value would seem to block it.

126. Another rule addressing the introduction of evidence to disprove a defendant's testimony is Rule 608.
Theruleis captioned "Evidence of Character and Conduct of Witness." Rule 608 (8) permits attacking
credibility by introducing opinion and reputation evidence but only on the witnesss character for
truthfulness. M.R.E. 608 (a). It has been called a new concept in state practice, in that it permits the
witnesss conduct that has not led to a crimina conviction to be the basis for cross-examinétion if the



conduct is probative on the character for truthfulness. Carolyn Ellis Staton, Mississppi Evidence 150 (3d
ed. 1995). It does not appear to me that asking on cross-examination whether the witness was lying on
direct when he denied some event is the subject matter of this rule. Instead, the Rule gpplies to Stuations
such asin one suit when awitness was asked if she had ever dtered a prescription given her by adoctor;
that would tend to show dishonesty in the same manner as would conviction of acrime of dishonesty. Ball
v. Joan, 569 So.2d 1177, 1179 (Miss. 1990). The supreme court held this was proper cross-examination
but also the end of the matter. 1d. After the witness denied doing so, the pharmacist was cdled to Sate that
the prescription gppeared dtered. That was reversble error. Id.

127. If Rule 608 is seen as applicable, it would be because showing that a witness has lied on the stand, if
only about the color of the otherwise irrdlevant automobile that she drove to court, tendsto show a
character for untruthfulness. Rule 608 discusses both character and reputation. "Character is the inner
redity; "reputation” is the community perception. Lying on the stand might be seen as Rule 608 character
even though it has nothing to do with reputation. Whether Rule 608 isthe vehicle that admitsthis evidenceis
largely irrdlevant, snce cases such as Spraggins deding with "door opening” would permit as much. The
clear error if Rule 608 gppliesisthat it blocks inquiry beyond cross-examination. Though the State under
Rule 608 could on cross-examination chalenge Slaughter's denid that he had ever threatened anyone, that
isa"gpecific instance of conduct of the witness, [introduced)] for the purpose of attacking or supporting his
credibility,” that may not be "proved by extrinsc evidence." M.R.E. 608 (b).

1128. The Nicholson court addressed Rule 608 to say that Rule 608 (b) would prevent calling a rebutta
witness. Nicholson, 704 So. 2d at 85. It dso held that Rule 608 applies to character evidence of
witnesses, gpparently contrasting that with broader use to impeach asto misstatements. Id. a 87. In my
view Rule 608 does not apply but should be limited to evidence generdly probetive of the character for
untruthfulness. Even so, Rule 608 is hot necessary to permit a regponse on cross-examination to the
invitation granted by direct testimony. Making it gpply tends to confuse the meaning of the rule.

1129. It appears Nicholson was driven by a number of concerns, including the generd nature of the denid
by the accused -- "I've never done anything wrong to any child.” Id. at 88. Another factor was the case law
that other bad acts regarding sexua abuse under Rule 404(b) could be inquired into only if the acts were
with the same child. Id. at 83-84.

1130. Nicholson isawel-conceived effort to explain the at-times conflicting rules regarding evidence such
asthis Though perhaps not completdy successful in making al the strands of the evidentiary rules and
caselaw into a seamless web, the case does stand for the proposition that awitnesss genera denid of
having engaged in other smilar crimina conduct does not open the door to extringc evidence of that
conduct. The case could even be read not to permit cross-examination of the witness, but if so that is
probably over-broad writing. The invitation issued in the present case by the defense counsd's opening
satement was to cross-examine the accused regarding whether he had ever threatened anyone previoudy
with agun. To proceed to prove through other witnesses the facts of that possible assault was improper as
it tended to put Slaughter on trid for a crime other than that in the indictment.

131. Therefore, caling the purported victim of the previous gun-waving, Lee Felder, to give extringc
evidence was reversible error. | disagree with the mgority that his examination could be narrowly tailored; |
find it was prohibited.

McMILLIN, C.J. AND IRVING, J., JOIN THIS SEPARATE OPINION.



1. See, e.g., Blackman v. Sate, 659 So. 2d 583, 583-84 (Miss. 1995); Spraggins v. Sate 606
So. 2d 592, 595-97 (Miss. 1992); Stewart v. Sate, 596 So. 2d 851, 853-54 (Miss. 1992).

2. Seealso Lewisv. Sate, 580 So.2d 1279, 1287 (Miss.1991); Pinson v. State, 518 So.2d 1220,
1223 (Miss.1988).



