Serial: 219040
IN THE SUPREME COURT OF MISSISSIPPI
FILED

No. 89-R-99038-SCT
JUN 07 2018

IN RE: MISSISSIPPI RULES OF CRIMINAL PROCEDURE OFFICE OF THE CLERK

SUPREME COURT
COURT OF APPEALS

EN BANC ORDER

This matter is before the Court, en banc, on the Court’s own motion.

On November 6, 2017, the Court issued a request for public comment on proposed
amendments to the Mississippi Rules of Criminal Procedure. After due consideration, the
Court finds that, in the interest of promoting the fair and efficient administration of justice,
the Mississippi Rules of Criminal Procedure should be, and they hereby are, amended in
accordance with Exhibit A, which by reference is incorporated into and made a part of this
order. Such amendments shall take effect on July 1, 2018.

The Clerk of the Court shall spread this order and the amended rules attached hereto
upon the minutes of the Court and provide a certified copy to Thomson Reuters for
publication in the advance sheets of Southern Reporter, Third Series (Mississippi Edition),
and in the next edition of the Mississippi Rules of Court.

SO ORDERED, this the _5" day of June, 2018.

P

ALL JUSTICES AGREE:



EXHIBIT A
MISSISSIPPI RULES OF CRIMINAL PROCEDURE

TABLE OF CONTENTS

Rule 18 Trial by Jury; Waiver; Selection and Preparation of Petit Jury;
Prohibited Disclosures

RULE 3 ARREST WARRANT OR SUMMONS UPON COMMENCEMENT OF
CRIMINAL PROCEEDINGS

Rule 3.2 Contents of Arrest Warrant or Summons; Execution, Return

(d) Service of Summons. thesummonsshattbe-served-byanyoffrecerauthorized-by-taw
toexecute-arrest-warrants: The summons shalt may be served by personally delivering a

copy of the summons to the defendant by any officer authorized by law to execute arrest
warrants or by delivering a copy of the summons by U.S. mail, addressed to the defendant
at the defendant’s usual residence, business or post office address. The officer serving the
summons shall make return of the summons in the same manner as provided in Rule 3.2(¢)(3)
for making return of an arrest warrant.

Comment

Where circumstances dictate issuance of an arrest warrant rather than a summons,
yet there is reason for use of recognizance release, Rule 3.2(a) gives the issuing judge the
flexibility of allowing a personal recognizance release, subject to the mandatory conditions
of release in Rule 8.4(a). The release of an arrested defendant on recognizance would not
preclude the defendant’s having to appear at the initial hearing, but might preclude the
defendant’s spending the night in jail unnecessarily. Alternatively, the issuing judge has
discretion to set an appearance bond or secured appearance bond in the warrant, if the
defendant is bailable as a matter of right.



Rule 3.2(c)(1) states that an arrest warrant be directed to and executed by “any
officer authorized by law within the State of Mississippi.” Mississippi law authorizes a
broad range of officers to make arrests. See Miss. Code Ann. §§ 99-3-1(1), 99-3-2.

Rule 3.2(d) is designed to make service of the summons as easy and expeditious as
possible. The function of the summons is solely to apprise the defendant of the charges and
to notify the defendant to appear. Delivery of a copy of the summons by U.S. mail is similar
to the procedure utilized for summoning persons whose names are drawn for jury duty. See
Miss. Code Ann. § 13-5-28. A defendant’s failure to respond to a mailed summons does not
provide valid grounds for the issuance of a contempt-based arrest warrant.

Under Rule 3.2(e), a mere defect in form will not invalidate an arrest warrant.
Normally, aliases, fictitious names, and descriptions are matters of form and may be
amended if judicially determined to be incorrect.

RULE 18 TRIAL BY JURY; WAIVER; SELECTION AND PREPARATION OF
PETIT JURY; PROHIBITED DISCLOSURES

Rule 18.9. Prohibited Disclosures

Prior to the conclusion of the trial, no defense attorney, prosecuting attorney, clerk, deputy
clerk, law enforcement official or other officer of the court, may release or authorize release
of any statement for dissemination by any means of public communication on any matter
concerning:

(1) The prior criminal record of the defendant or the defendant’s character or
reputation;

(2) The existence or contents of any confession, admission or statement given
by the defendant; or the refusal or failure of the defendant to make any

statement;

(3) The defendant’s performance on any examinations or tests, or the
defendant’s refusal or failure to submit to an examination or test;

(4) The identity, testimony, or credibility of prospective witnesses;



(5) The possibility of a plea of guilty to the offense charged, or a lesser
offense; and

(6) The defendant’s guilt or innocence, or other matters relating to the merits
of the case, or the evidence in the case.

Comment

Rule 18.9 is based upon former Rule 9.01 of the Uniform Rules of Circuit and County
Court.

RULE 25 POST-TRIAL MOTIONS

Rule 25.3 Denial By Operation Of Law.

A motion for a new trial or a motion to vacate judgment pending thirty (30) days after entry
of judgment shall be deemed denied as of the thirtieth (30™) day after the motion was filed.
However, the parties may agree in writing, or the court may order, that the motion be
continued past the thirtieth (30™) day to a date certain within ninety (90) days after the motion
was filed; any motion still pending after the date to which it is continued shall be deemed
denied as of that date. The motion may be continued from time to time as provided in this
Rule.

Comment

Rule 25.3 is new to Mississippi practice. The Rule promotes finality by providing that
a motion for a new trial or a motion to vacate judgment shall not remain pending in the trial
court for more than thirty (30) days after the motion was filed. This Rule thereby addresses
the problem of when a timely post-trial motion is filed but is not decided or even noticed for
a hearing. Such a case is then essentially in limbo, as the pending post-trial motion
indefinitely postpones the running of the period for filing a notice of appeal and indefinitely
delays finality in the case. This deadline may be extended by written agreement of the
parties or court order to a date certain within ninety (90) days after the motion was filed.
Multiple extensions of the deadline, which should be rare, are nonetheless permitted by Rule
25.3.



RULE 26 JUDGMENT

Rule 26.6 Fine, Restitution, and/or Court Costs following Adjudication of Guilt.

(d) Court Action upon Failure of Defendant to Pay Fine, Restitution, and/or Court
Costs. Upon the defendant’s failure to pay a fine, restitution, and/or court costs, the court
first must require the defendant to appear and show cause why said defendant should not be
held in contempt of court. A summons requiring the defendant’s appearance shall be
personally served on the defendant and shall set forth the time and location of the hearing.
If the defendant fails to appear, the court may issue a warrant for the defendant’s arrest.
During the hearing, the court shall inquire and cause an investigation to be made into the
reasons for nonpayment, including whether nonpayment was willful or due to indigency or
economic inability to pay. In that review:

(1) If it appears to the satisfaction of the court that nonpayment is not willful,
the court shall enter an order allowing the defendant additional time for
payment, reducing the amount thereof or of each installment, or revoking the
fine or order of restitution or the unpaid portion thereof in whole or in part.
However, the court shall not suspend or reduce an assessment imposed
pursuant to Mississippi Code Section 99-19-73.

(2) If the court finds nonpayment is willtul and finds the defendant in
contempt of court, the court may direct that the defendant be incarcerated until
the unpaid obligation is paid, subject, however, to section (¢).



