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INTRODUCTION 

By Order entered the 21st day of May, 2008, the Mississippi Supreme Court created 

the Commission for the Study of Domestic Abuse Proceedings as a time-limited review 

entity for the purpose of the examination of the laws and procedural rules which impact 

domestic abuse proceedings.  The Order specified the membership of the Commission, 

and named Justice Ann H. Lamar and Special Assistant Attorney General Heather Wagner 

as co-chairs.  The Commission was given the mandate to address certain specific issues 

concerning domestic abuse proceedings, and make a final report to the Court by 

December 1, 2008, containing its findings and recommendations for changes in statutory 

provisions and procedural rules as necessary to improve the just, fair and effective 

disposition of domestic abuse proceedings. A copy of the referenced Order is made a part 

of this Report. 

The specific areas the Commission was mandated to address included: 

•	 The desirability of a uniform statewide procedure for handling of domestic violence 

protection orders and proceedings involving such orders; 

•	 The impact of constitutional issues regarding custody and visitation provisions in 

domestic violence protection orders; 

•	 The reconciliation of laws and rules pertaining to domestic violence protection 

orders with uniform acts, other state laws and federal laws; 

•	 Accessibility of the courts to indigent litigants in domestic abuse proceedings; 
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•	 Whether court resources currently devoted to addressing domestic violence are 

adequate; and 

•	 Other related issues the Commission may deem appropriate. 

In furtherance of its mandate, the Commission has held four (4) meetings to date, 

in addition to smaller, regional meetings held by sub-committees.   Information relevant to 

the mandated study areas was gathered from a number of sources.  Surveys seeking input 

were developed and sent to each individual chancery judge, circuit judge, county judge, 

justice court judge and municipal judge. The results of those surveys were compiled and 

presented to the full Commission for consideration.  A compilation of those surveys are 

attached as Exhibit 1.  Additionally the Co-chairs of the Commission appeared and met 

with the Conference of Chancery Court Judges (on two separate occasions), the 

Conference of Circuit Court Judges, the Conference of County Court Judges, as well as 

with the justice court judges, to discuss the issues under study by the Commission. The 

Commission received and considered a resolution from the Chancery Conference. A copy 

of the resolution is attached as Exhibit 2.   The Commission also received statistics from 

the Administrative Office of Courts related to domestic abuse protection order proceedings. 

The representatives of the advocacy and victim services groups were requested to provide 

the Commission with their comments and experiences with regard to the court system’s 

ability to accommodate victims of domestic violence from a standpoint of access and victim 

safety. 

The Commission also benefitted from the research and study of the University of 

Mississippi Civil Legal Clinic law students for the Fall 2008 semester.  The students 
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The Mississippi Protection from Domestic Abuse Act is codified at Miss. Code Ann. 

§93-21-1 et seq.  Originally enacted in 1981, the Act has undergone many changes over 

the years, but has never been subject to a thorough, wholesale review.    The discussions 

of the Commission covered a variety of issues relevant to the current statutory processes 

which impact the safety of victims, the efficiency of the court system, and due process. 

I.  JURISDICTION 

Under current Mississippi law, a victim of domestic abuse can obtain a protection 

order in a number of courts: municipal, justice, county, circuit and chancery. 1 Municipal 

and justice courts are granted the authority to issue temporary orders (effective for up to 

ten (10) days) after a hearing to which the respondent is given notice and opportunity to 

be heard.2   County, circuit and chancery courts have the authority to conduct a hearing and 

issue final (long term) protective orders after a hearing comporting with due process 

requirements,3 while all courts have the authority to issue temporary ex parte emergency 

orders without prior notice to the respondent.4 

The members of the Commission discussed the efficacy of this system of having 

such a large number of courts with jurisdiction to issue domestic abuse protection orders. 

The availability of a broad range of courts was seen by some members as a potential 

benefit to a victim seeking emergency relief. In many counties, particularly in the more 

1M.C.A. §§93-21-3, 93-21-11, 93-21-13, 93-21-15 

2 M.C.A. § 93-21-13 

3M.C.A. §93-21-15 

4M.C.A. §93-21-11 
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rural areas of the state, access to a court is a real concern for many victims, and having 

a greater number of courts from which to seek protection may mean the difference 

between getting an order in an emergency situation and doing without one.  The fact that 

different areas of the state have different resources available for victims of domestic abuse 

complicates this situation, not only with regard to private resources such as a domestic 

violence program, but also with regard to court resources. A victim who lives in a 

jurisdiction in which there is a domestic violence program who can assist him or her and 

in which there are judges available every day of the week is likely to have a much better 

chance of obtaining protection than a victim who does not live in a jurisdiction where an 

advocacy program is nearby and where the courts may not be available everyday.  

While recognizing this disparity in court access from one county to the next, 

however, Commission members voiced concerns that by granting jurisdiction over this type 

of matter to so many courts, the Legislature created a more confusing situation for both the 

victims and the courts, and one that is more easily abused by a petitioner who is not truly 

a victim of violence.  Concerns were expressed  about the opportunity for “forum shopping” 

by litigants - that is, a party who is unsatisfied with the results from one court can simply 

file in one of the other available courts.  Also, the two parties involved may each seek a 

protective order from a different court, leading to competing orders of protection.  The 

existence of these “dueling” orders complicates enforcement efforts. 

Another concern specific to municipal courts is that although municipal courts are 

5included in the definition of “court” under the statute , the general jurisdictional statute for

5M.C.A. §93-21-3 
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municipal courts restricts the jurisdiction to criminal matters involving violations of municipal 

6ordinances or state law misdemeanors occurring within the municipality .  There is no 

specific statutory grant of jurisdiction to the municipal courts to handle civil matters. 

Currently, final domestic abuse protection orders issuing from county, circuit and 

county courts may provide for relief which includes, among other matters, temporary 

custody, visitation and support of minor children.7   Prior to 2007, the authority to address 

such temporary matters in an order of protection was limited solely to chancery courts.  In 

that year, the relevant code provision was amended to grant the authority to issue final 

8domestic abuse protection orders to a greater number of courts , alleviating the burden on

the chancery courts, and providing victims in need of relief with more options. One 

Commission member expressed grave concerns about the constitutionality of any court , 

other than chancery, being permitted to issue domestic abuse protection orders containing 

custody, visitation and support provisions, even on a temporary basis.  Concerns were 

expressed by other members of the Commission that a victim of abuse seeking to leave 

a relationship must necessarily be able to obtain at least temporary custody of minor 

children as a part of a protection order. The unavailability of that relief might cause a victim 

to remain in a dangerous situation.   Where abuse is involved, the normal processes for 

obtaining custody may not provide immediate relief for the petitioner. 

6M.C.A. §21-23-7 

7M.C.A. §93-21-15 

8Ch. 589 (2007) 
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II.  TIME FRAMES AND MANDATES 

Other issues discussed by the Commission were the statutory time frames 

and mandates contained in the Protection from Domestic Abuse Act.  Commission 

members discussed the requirement that petitions filed pursuant to the Protection from 

Domestic Abuse Act be handled as priority matters on the court docket. 9 This 

requirement, while clearly intended to allow victims in immediate danger of continuing 

abuse to access the court very quickly, creates a huge concern for the courts in managing 

overcrowded dockets.  Under current interpretation by many judges, a request for an 

emergency domestic abuse protection order will take precedence over all other previously 

set matters. Additionally, the statutory requirement that a hearing be conducted within ten 

(10) days of the filing of the petition10 creates a hardship for the courts in scheduling a 

hearing on already crowded dockets, and also in having the respondent adequately served 

with notice of the date and time for the hearing. 

Additional concerns were expressed over these time frames in that the limited ten 

(10) day duration of a temporary domestic abuse protection order11 requires a victim of 

abuse to request multiple continuances if they are not able to obtain final relief within that 

time brief period. Continuances of temporary orders are available, but are also limited in 

time. 12 If a continuance is not requested in a timely manner by the petitioner, or if the time 

9M.C.A. §93-21-7 

10M.C.A. §93-21-11 

11M.C.A. §93-21-11; §93-21-13 

12M.C.A. §93-21-11; §93-21-13 
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permitted for continuances has expired, the process must begin anew, which not only 

places a burden on the petitioner (and could endanger the petitioner), but also places a 

burden on the court system which must set a new hearing date, issue new process, etc. 

A further concern related to the short time frames was service of notice upon the 

respondent, not only of an order issued on an ex parte basis, but also with notice of the 

mandatory hearing which must be set within ten (10) days.  The consensus was that this 

time period is not sufficient in many cases to locate and serve the respondent. 

Additionally, some Commission members voiced the concern that when constables are 

used for service of process in a justice court action, posting of the notice is utilized many 

times in lieu of personal service.  

The majority of the members of the Commission supported extending the term for 

temporary orders issued after notice and a hearing. However, they were not in support of 

expanding the current ten (10) day effective period for ex parte temporary orders issued 

by municipal and justice courts, which are not courts of record. 

III. VARIED PRACTICES (LACK OF UNIFORMITY) 

The lack of uniformity on a statewide level is inexorably tied to Mississippi’s 

complicated court system.  The different number of counties in each judicial district, the 

different numbers of judges in each district, and the availability of county courts in limited 

counties are but a few of the issues which make it virtually impossible to obtain uniformity 

in the manner in which domestic abuse protection order proceedings are handled by the 

courts across the State of Mississippi.  The current laws related to these proceedings do 

not take into account some of these differences.  For instance, the requirement that a 

5
 



   

    

 

 

hearing be held within ten (10) days of the filing of a petition for a domestic abuse 

jurisdictions, individuals seeking protection are shuffled from court to court as there is no 

clear path set out in the statute for them. 

The Commission discussed whether a “one-stop-shop” would be effective to 

address some of these concerns, directing all actions brought pursuant to the Act to only 

one court.  Some members suggested that this should logically be the Chancery Court. 

It was determined that this would not be a viable option at this time, due to the differences 

between counties and districts discussed above, the availability of the courts, and the 

burden on the courts, and would quite possibly endanger victims further by restricting 

access to other available courts. 

IV. PRO SE LITIGANTS 

The majority of petitions pursuant to the Act are filed by pro se litigants.  This 

presents concerns for the courts seeking to provide relief, and also concerns of victims who 

need assistance, but yet are unable to obtain legal counsel to guide them through the 

process.  The Attorney General’s Office has prepared uniform forms (including petitions, 

orders, and summons) which are available for use by the courts in issuing domestic abuse 

protection orders specifically to ease the burden presented by pro se litigants. The use of 

these forms is voluntary. Some Commission members expressed concerns over the lack 

of broader input by the judiciary into the development of the form pleadings and orders. 

It was reported by advocates who work directly with victims of domestic violence that 

many times, a victim needing protection from domestic violence is instructed by the court 

that they must have an attorney representing them before they can proceed.  There are 

limited resources currently available to assist victims in need of an attorney.  In only three 
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locations around the state are there civil legal clinics designed specifically to assist victims 

of domestic violence with their legal needs, ranging from obtaining orders of protection to 

divorces, to custody matters.  

The Commission was aware that this issue was also being addressed, in a broader 

fashion and not strictly with domestic violence, by the Access to Justice Commission, also 

established by the Court.  Members felt that combining efforts with the Access to Justice 

Commission on this particular issue would be the most effective manner of addressing the 

concerns relevant to pro se litigants. 

V. FEES AND COSTS 

Current law provides that a petitioner shall not be charged fees,  including filing fees, 

service of process fees, fees related to the issuance of subpoenas, etc., in connection with 

seeking relief under the Protection from Domestic Abuse Act.13   This prohibition against 

charging fees applies without regard to the financial ability of the petitioner. The fees may 

be assessed by the court after a hearing on the matter against the party responsible for the 

abuse or a petitioner who is found by the court not to be a victim of abuse.14 

Although the statute permits the collection of fees after a hearing and a 

determination of abuse, in very few instances are fees being collected from the party 

ordered by the court to pay.  Many times, this results in process in these cases is not 

served in a timely fashion (or at all) because no payment is received at the time of service 

by the process server, some of whom are fee-based officials. 

13M.C.A. §93-21-7(2) 

14Id. 
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One Commission member suggested that a process already exists for indigent 

litigants to access the courts – the filing of a pauper’s oath.  However, the statutory waiver 

of fees was enacted by the Legislature to permit the State of Mississippi to become eligible 

to receive funding under the Violence Against Women Act (VAWA).15  Requiring petitioners 

to comply with federal law, the Violence Against Women Act (VAWA).16   Requiring 

petitioners to file a pauper’s oath would not satisfy federal requirements for funding under 

VAWA,  which requires that any entity receiving funding under VAWA certify that the laws, 

policies and practices of their jurisdiction provide that no victims of domestic violence are 

charged fees for seeking a civil protection order, regardless of household income or ability 

to pay.17   Mississippi is currently in compliance with federal mandates, and to interfere with 

this statutory scheme would jeopardize funding for every entity receiving funds under 

VAWA (this would include law enforcement agencies, local municipal and county 

prosecutors’ offices, district attorneys, domestic violence shelters, domestic violence legal 

clinics, etc.). 

The Commission discussed briefly the need for local jurisdictions to explore use of 

public funding (via grants) to recoup some of the uncollected expense, or for better and 

more effective mechanisms for collecting fees either from the respondent who is found to 

be an abuser, or from a petitioner who is found not to be a victim of domestic abuse. 

VI. VENUE 

The Protection from Domestic Abuse Act contains no specific venue provision.  A 

1542 U.S.C.S. §§ 3796gg-5(a)(1) and 3796hh(c)(4) (2008). 

1642 U.S.C.S. §§ 3796gg-5(a)(1) and 3796hh(c)(4) (2008). 

17http://www.ovw.usdoj.gov/faqvawa2000.htm 
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victim of domestic abuse is required to abide by the general venue statutes applicable in 

general to municipal, justice, county, circuit and chancery courts.  These provisions restrict 

the filing of a petition for relief in the county where the cause of action arose (the abuse) 

or where the respondent may be found. 18 These general venue provisions do not take into 

account victims who have fled from their home county out of fear of the abuser.  

There are currently only thirteen (13) domestic violence shelters in the State of 

Mississippi, and often, a victim seeking safety must leave their county of residence to go 

into shelter.  Many members were concerned about the safety issues which may develop 

by requiring a victim of violence to return to the county where the respondent resides or 

where the violence occurred to avail themselves of the protection of the courts. 

Alternatively, while sensitive to the safety concerns, other Commission members felt that 

a change to the current venue provisions that would allow a victim to initiate an action in 

a county to which they have moved would implicate the due process rights of the 

respondent. 

VII.  MUTUAL ORDERS 

A common practice among judges hearing domestic abuse protection order cases 

is to issue an order containing provisions against both the respondent and the petitioner, 

even when the respondent has not requested any relief, and has not presented any 

evidence of being a victim.  This type of order is commonly called a mutual order. 

Federal full faith and credit provisions which ensure that domestic abuse protection 

orders are fully enforceable across state lines require that the protection order be granted 

after due process requirement are met, and only if both parties made independent requests 

18M.C.A. §§ 11-11-3(1)(a)(I), 11-9-3, and 11-5-1. 
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for relief and proved the existence of abuse.19   Additionally, any entities receiving federal 

VAWA funding must certify that the state’s law prohibits mutual orders.20 

Currently, Mississippi law requires that no order of protection shall be issued unless 

based upon an independent petition, and the judge makes specific findings of abuse.21 

VIII.  ELECTRONIC FILINGS AND PROCEEDINGS 

The Commission discussed the use of electronic filings and proceedings as a 

mechanism which may address many of the concerns set out above.  The benefits of 

allowing petitioners to file electronically and allowing the judge to conduct hearings 

electronically were briefly discussed as having a positive effect on victim access to the 

courts, and streamlining the process.  The use of electronic filings and proceedings could 

also serve to enhance the safety of victims who have fled from their abuser to another 

jurisdiction, by allowing them to file and appear before the court without traveling to that 

location and possibly endangering themselves by doing so. This process could not be 

mandated, however, as not all jurisdictions have the resources to enable them to establish 

a system of this nature. 

IX. ENFORCEMENT OF DOMESTIC ABUSE PROTECTION ORDERS 

The Commission discussed generally the provisions of current law that discuss 

enforcement of domestic abuse protection orders, both by the judiciary and by law 

enforcement, including foreign protection orders.22 

1918 U.S.C.S. 2265©
 

2042 U.S.C.S. § 3796hh
 

21M.C.A. §§ 93-21-11, 93-21-13 and 93-21-15
 

2242 U.S.C.S. § 3796hh; M.C.A. §§ 93-21-16, 93-22-5 and 93-22-7.
 

10 



           

     

  

   

  

In addressing law enforcement involvement in the enforcement of a domestic abuse 

protection order, several Commission members voiced concern over the transmission of 

such orders to the FBI’s National Crime Information Center’s Protection Order File.  Some 

of the areas of concern were that temporary orders are issued by justice courts and 

municipal courts which are not courts of record, may be issued without prior notice to the 

Respondent on an ex parte basis, and are short term and will expire or will be modified by 

higher court.  The benefits of having these orders on NCIC are clear from a law 

enforcement perspective, as they give an officer trying to determine the validity of an order 

some measure of confidence.  The appearance of such records on NCIC also enhances 

officer safety when responding to a scene, as they are able to gather not just criminal 

history involving a potential suspect, but also whether there are any orders of protection 

currently in effect.   The law enforcement representative of the Commission pointed out 

that NCIC records are limited access records, and are not available to the general public. 

It was pointed out that the Mississippi Protective Order Registry currently under 

development by the Attorney General’s Office will automatically transmit any protective 

orders (whether temporary or final) to NCIC for retention in the NCIC Protective Order File. 

Recommendations 

In its review of the statutes and rules as related to civil domestic abuse protection 

order proceedings, taking into account the issues presented for specific study by the Court, 

the Commission identified three major areas causing concern.  These three areas were 

generally identified as: confusion in the interaction between the courts having jurisdiction 

in these matters; the lack of uniformity in proceedings and pleadings statewide; and the 

lack of adequate access of victims to the courts. 

11
 



       

   

  

   

     

After first  identifying the concerns, the discussions of the Commission centered 

around ways to improve the process in order to balance the competing views of victim 

safety and access, maintaining the integrity of the judicial system and judicial economy. 

While the  Commission was not able to reach unanimous consensus on all of the concerns 

set forth above, consensus was achieved with regard to the following recommendations 

for improvement of proceedings pursuant to the Protection from Domestic Abuse Act 

(M.C.A. §93-21-1 et seq.): 

1.	 Circuit courts should be removed from the definition of “court” under the Protection 

from Domestic Abuse Act.  The removal of this court alleviates the concerns 

surrounding the varied courts authorized  to issue permanent domestic abuse 

protection orders, and should not impact victim access as these courts are not 

widely issuing orders of protection.  The Commission identified M.C.A. §§93-21-3(c) 

and 93-21-15(1) as being affected by this suggested change. 

2.	 Specific authority should be granted to municipal courts to address civil matters 

pursuant to the Protection from Domestic Abuse Act.  While municipal courts are 

currently included in the definition of “court” under the Protection from Domestic 

Abuse Act, municipal court jurisdiction is limited to criminal jurisdiction over state 

misdemeanors and violations of municipal ordinances. Granting to municipal courts 

limited civil jurisdiction to issue domestic abuse protection orders will enhance the 

ability of victims to access the courts.  The Commission identified M.C.A. §21-23-7 

as being affected by this suggested change. 

3.	 Require that all petitions for emergency ex parte relief be initiated in municipal, 

justice or county courts. One of the main concerns of the chancery judges was the 

requirement that they set aside other matters on their docket to hear emergency 

requests, which may or may not be followed by a request for long-term relief. 

Requiring that all requests for ex parte relief be obtained from the municipal, justice 

or county court, will reduce the burden on the chancery courts.  Victim access to the 

courts should not be impaired by this scheme, as in most circumstances, a 

municipal,  justice, or county judge is available for the issuance of an order on an 

emergency basis.  However, the Commission members felt that parties should be 

able to initiate an action directly in chancery court, unless requesting emergency ex 
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parte relief, and a party to an ongoing chancery court action should be permitted to 

file for temporary relief pursuant to this chapter within that action. The Commission 

identified M.C.A. §§93-21-11 and 93-21-13 as being affected by this suggested 

change. 

4.	 Extension of the effective period for a temporary domestic abuse protection orders 

issued after a hearing from ten (10) day to thirty (30) days. This extension of the 

effective period for domestic abuse protection orders will help to alleviate the burden 

on the courts’ dockets, and will also permit additional time to serve the respondent. 

The Commission identified M.C.A. §93-21-13(2) as being affected by this suggested 

change.

 5.	 Permit a de novo appeal to chancery court for any party aggrieved of a decision 

granting or denying  temporary relief by a municipal or justice court.  Due to the 

concerns expressed by some Commission members about granting authority to 

issue 30 day orders to justice and municipal courts, the Commission recommends 

this process to permit a party aggrieved by the decision of a municipal or justice 

court to request an expedited appeal on a de novo basis. The Commission 

identified M.C.A. §§93-21-11, 93-21-13 and 93-21-15 as being affected by this 

suggested change. 

6.	 Limit the courts who may issue final orders and hear de novo appeals to chancery 

and county courts.  A party seeking long term protection should obtain such an 

order from the chancery or county court.  A party would be entitled to initiate an 

action in one of these courts if they were not in immediate danger of continuing 

abuse.  All those seeking emergency relief would apply to the municipal, justice or 

county court.  Note:  One member maintains strong opposition to allowing any court 

other than chancery to issue final orders containing provisions regarding temporary 

custody or visitation. The Commission identified M.C.A. § 93-21-15 as being 

affected by this suggested change. 

7.	 Enact a time limitation on temporary custody, visitation and support provisions 

contained in final protective orders to one hundred and eighty (180) days.  Currently 

there is no limitation on how long such provisions are effective in a final order. 

Note:  One member maintains strong opposition to allowing any court other than 

chancery to issue orders regarding temporary custody or visitation, even if limited. 

The Commission identified M.C.A. §93-21-15(1)(d) and (e) as being affected by this 

suggested change. 
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8.	 Modify statute to clearly prohibit the issuance of mutual orders.  While current law 

prohibits this type of order without directly stating, a clarification of the Legislature’s 

intent in this regard is recommended. The Commission identified M.C.A. §§93-21­

11(6), 93-21-13(4) and 93-21-15(2) as being affected by this suggested change. 

9.	 Enact enabling legislation which would permit the use of electronic filing and 

electronic proceedings in domestic abuse protective order matters.  

10. 	  With regard to the need for potential change in venue statutes, the Commission 

was unable to come to a consensus, but does recommend that the Legislature 

further study this issue which involves very legitimate concerns for victims of 

domestic abuse.  

Issues Requiring Further Study 

Due to the immensity of the task presented to it, the Commission was not able in the 

limited time frame provided, to address all of the issues contained in its mandate. As can 

be seen from the report and recommendations above, more study and discussion is 

necessary to adequately address the identified concerns related to civil domestic abuse 

proceedings.  The following are major areas of concern which the Commission did not 

adequately address: 

1. The use of standardized forms for protection order proceedings; and 

2. The issue of victim access to the courts. 

The Commission members recommend that the term of the Commission should be 

extended to adequately explore these issues and to permit the Commission to combine 

efforts with the Access to Justice Commission to jointly address the question of access to 

the courts. 

With regard to further study of criminal domestic abuse proceedings and offender 

accountability,  the Commission recommends that the Attorney General’s Office create a 

14
 



separate task force to include prosecutors, judges, defense attorneys, victim advocates 

and any other disciplines deemed necessary, to review current laws and practices and to 

make recommendations for improvements to the process. 
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