NOTICE OF REQUEST FOR COMMENTS
REGARDING PROPOSED AMENDMENTSTO
RULE 1.15 OF THE MISSISSIPPI RULES OF PROFESSIONAL CONDUCT
OFFERED FOR CONSIDERATION BY
THE SUPREME COURT RULESCOMMITTEE

The Supreme Court is considering joining thirty-one other states in adopting
mandatory IOLTA (interest on lawyer’s trust accounts). Mississippi currently is one
of eighteen states which require lawyers to participate in the IOLTA program unless
they “opt-out.” The interest earned on IOLTA trust accounts would continue to
provide a portion of the funding for Legal Services and the Volunteer Lawyer's
Project, both of which provide legal services to the poor in Mississippi. |f adopted,
the change would come in the form of an amendment to Rule 1.15 of the Mississippi
Rules of Professional Conduct.

Pursuant to Rule 27(f) of the Missssippi Rules of Appellate Procedure, the
Supreme Court now seeks comments from the bench, the bar, and the public on this
proposal.

Comments should be filed with the Clerk of the Supreme Court, Gartin Justice
Building, P.O. Box 117, Jackson, Mississippi 39205, no later than Thursday, April 13,
2006.

RULE 1.15 SAFEKEEPING PROPERTY

€) A lawyer shdl hold clients and third persons’ property separate from the lawyer's own
property. Funds shall be kept in a separate trust account maintained in the state where the lawyer's
office is Stuated, or € sewhere with the consent of the client or third person. Other property shall be
identified as such and appropriately safeguarded. Complete records of such trust account funds and
other property shall be kept and preserved by the lawyer for a period of seven years after termination
of the representation.

(b) Upon recaiving funds or other property in which aclient or third person has an interest, a
lawyer shdl promptly notify the client or third person. Except as stated in this Rule or otherwise
permitted by law or by agreement with the client, alawyer shdl promptly deliver to the client or third
person any funds or other property the client or third person is entitled to receive and, upon request by
the client or third person, shall promptly render a full accounting regarding such property.

(© When alawyer isin possession of property in which both the lavyer and another person clam
an interest, the property shal be kept separate by the lawyer until completion of an accounting and



severance of their respective interests. If a dispute arises concerning their respective interests, the
lawyer shdl disburse the portion not in dispute, and keep separate the portion in dispute urtil the

dispute is resolved.

(d) Except as provided in paragraph (f) of thisrule, alawyer or law firm shall creaste and maintain
an interest- or dividend-bearing trust account (IOLTA Account) for dl funds which are nomina or
short term funds that cannot earn income for the client or third party in excess of the costsincurred to
secure such income (IOLTA digible Funds), pursuant to the following:

(1) All trust Funds shal be deposited in alawyer's or law firm's IOLTA Account unless-in the
lawyer’ s judgment — the funds can earn income for the client or third party in excess of the
cogsincurred to secure such income.

(2) No earnings from such an IOLTA Account shal be made available to alawyer or law firm.

(3) IOLTA Accounts shdl be established only with financid inditutions:

authorized by federd or Sate law to do businessin Missssippi;

the deposits of which are insured by the Federal Deposit Insurance
Corporation or the Federad Savings and Loan Insurance Corporation or any
successors thereof;

which pay arate of interest or dividend on IOLTA Accountsthat isno less
than the highest rate generdly available to its own non-IOLTA Account
depositors when the IOLTA Account meets the same minimum baance or
other igibility requirements, provided however that: (a) IOLTA Accounts may
be maintained in an interest-bearing checking account or an interest or
dividend-bearing account with check-writing and with a sweep feature which is
tied to either amoney market account insured by an agency of the federa
government or amoney market fund or daily overnight repurchase agreement
invested solely in or fully collaterdized by U.S. Government securities (defined
as U.S. Treasury obligations and obligations issued or guaranteed asto
principa and interest by the United States or any agency or indrumentaity
thereof) o long as thereis no impairment of the right to immediately withdraw
and transfer principal as soon as permitted by law; (b) ingtitutions may choose
to pay these rates on aquadifying IOLTA checking account instead of
edtablishing the higher rate product; and (c) indtitutions may aso dect to pay a
higher interest or dividend rate and may waive any feeson IOLTA Accounts,

(4) Financid ingtitutions are prohibited from using interest from one IOLTA Account to pay
fees or chargesin excess of the interest earned on another IOLTA Account. If not waived by
the financia indtitution, such fees, if any, are the reponsbility of the lawyer or the law firm.



(5) Lawyersor law firms depodting fundsin an IOLTA Account established pursuant to this
rule shdl direct the depository inditution:

i. to remit al interest, net of reasonable service charges or fees, if any, on the average
monthly baance in the account, or as otherwise computed in accordance with the
ingtitution's standard accounting practice, at least quarterly, to the Missssippi Bar
Foundation, Inc. For the purposes of this paragraph, reasonable services charges or
fees shdl not include fees for wire trandfers, insufficient funds, bad checks, stop
payments, account reconciliation, negative collected balances and check printing;

ii. to transmit with each remittance to the Foundetion a report showing the following
information for each IOLTA Account: the name of the lawyer or law firm, the amount
of interest or dividends earned, the rate and type of interest or dividend applied, the
amount of any services charges or fees assessed during the remittance period, the net
amount of interest or dividends remitted for the period, the average account balance for
the period for which the interest was earned and such other information as is reasonably
required by the Foundation;

iii. to trangmit to the depositing lawyer or law firm a periodic account statement in
accordance with normal procedures for reporting to depositors.; and

(e Any IOLTA Account which has or may have the net effect of cogting the IOLTA program
more in fees than earned in interest over a period of time may, at the discretion of the Foundation, be
exempted from and removed from the IOLTA program. Exemption of an IOLTA Account from the
IOLTA program revokes the permisson to use the Foundation's tax identification number for that
account. Exemption of such account from the IOLTA program shal not rdlieve the lawvyer and/or law
firm from the obligation to maintain the nomind or short term funds of clients and third persons
separately, as required above, in a non-interest bearing account.

® Every lawyer admitted to practice in this State shdl annudly certify to this Court that al IOLTA
eligble Fundsare held in an IOLTA Account, or that the lawyer is exempt because the lawyer:

@ is not engaged in the private practice of law;

2 does not have an office within the State of MissisIppi;

3 isajudge, atorney generd, public defender, U.S. attorney, digtrict attorney, on duty
with the armed services or employed by aloca, state or federa government, and is not

otherwise engaged in the private practice of law;

4 isa corporate counsd or teacher of law and is not otherwise engaged in the private



practice of law;
) has been exempted pursuant to Section (€) above; or

(6) has been exempted by an order of generd or specid application of this Court whichis
cited in the certification.

9 In the exercise of alawyer's good faith judgment in determining whether funds can earn income
in excess of cogts, alawyer may take into congderation al reasonable factors including, without
limitation:

@ the amount of the funds to be deposited:;

2 the expected duration of the deposit, including the likelihood of delay in the matter for
which the funds are held;

3 the rates of interest or yield a the financid indtitutions where the funds are to be
deposited;

4 the cost of establishing and administering the account, including the cost of the lawyer's
sarvices, accounting fees, and tax reporting costs and procedures,

) the capability of afinancid inditution, alawyer or alaw firm to cdculate and pay
incometo individud dients and

(6) any other circumstances that affect the ability of the funds to earn a net return for the
client.

(h) A lawyer shdl review the IOLTA Account at reasonable intervas to determine whether
changed circumstances require further action with respect to the funds of any client.

0] The determination of whether funds are nomind or short-term so that they can not earn income
in excess of cogs shdl rest in the sound judgment of the lawyer or law firm. No lawyer shdl be
charged with an ethica impropriety or other breach of professonad conduct based on the good faith
exercise of such judgment.

()] A lawyer generadly may not use, endanger, or encumber money held in trust for aclient or third
person without the permission of the owner given after full disclosure of the circumstances. Except for
disbursements based upon any of the four categories of limited-risk uncollected deposits enumerated in
paragraph A below, alawyer may not disburse funds held in trust unless the funds are collected funds.
For purposes of this provision, "collected funds' means funds deposited, findly settled, and credited to
the lawyer's trust account.

@ Certain categories of trust account deposits are consdered to carry alimited and



acceptable risk of failure so that disbursements of trust account funds may be made in reliance
on such deposits without disclosure to and permission of clients and third persons owning trust
account funds that may be affected by such disbursements. Provided the lawyer has other
sources of funds available at the time of disbursement (other than client or third party funds)
aufficient to replace any uncollected funds, not withstanding that a deposit made to the lawyer's
trust account has not been finally settled and credited to the account, the lawyer may disburse
funds from the trust account in reliance on such deposit under any of the following
circumstances.

0] when the deposit is made by certified check or cashier's check;

(i) when the deposit is made by a bank check, officia check, treasurer's check,
money order, or other such ingrument where the payor is a bank, savings and loan
association, or credit union;

@)  when the deposit is made by a check issued by the United States, the State of
Mississippi, or any agency or political subdivison of the State of Mississippi; or

(iv)  whenthe depost is made by acheck or draft issued by an insurance company,
title insurance company, or alicensed title insurance agency authorized to do businessin
the State of Missssippi.

In any of the above circumstances, alawyer's disbursement of funds from atrust account in reliance on
depositsthat are not yet collected fundsis a the risk of the lawvyer making the disbursement. If any of
the depogitsfail, for any reason, the lawyer, upon obtaining knowledge of the failure, must immediately
act to protect the property of the lawyer's clients and third persons. If the lawyer accepting any such
check persondly pays the amount of any failed deposit within three business days of receipt of notice
that the deposit has failed, the lawyer will not be consdered guilty of professona misconduct based
upon the disbursement of uncollected funds.

2 A lawyer's dishursement of funds from atrust account in reliance on depositsthat are
not yet collected fundsin any circumstances other than those four categories set forth above, when it
resultsin funds of clients or third persons being used, endangered, or encumbered, will be groundsfor a
finding of professona misconduct.

[Amended effective 2006, to provide for mandatory IOLTA participation.]

Comment

A lawyer should hold property of others with the care required of a professond fiduciary. Securities
should be kept in a safe deposit box, except when some other form of safekeeping is warranted by
gpecia circumstances. All property which is the property of clients or third persons should be kept
separate from the lawyer's business and persond property and, if monies, in one or more trust



accounts. Separate trust accounts may be warranted when administering estate monies or acting in
amilar fiduciary capacities.

Lawyers often receive funds from third parties from which the lawyer's fee will be paid. If thereisarisk
that the client may divert the funds without paying the fee, the lawyer is not required to remit the portion
from which the fee isto be paid. However, alawyer may not hold funds to coerce aclient into
accepting the lawyer's contention. The disputed portion of the funds should be kept in trust and the
lawyer should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed
portion of the funds shdl be promptly distributed.

Third parties, such as aclient's creditors, may have just clams againgt funds or other property ina
lawyer's custody. A lawyer may have a duty under gpplicable law to protect such third-party caims
againg wrongful interference by the client, and accordingly may refuse to surrender the property to the
client. However, alawyer should not unilateraly assume to arbitrate a dispute between the client and
the third party.

The obligations of a lawyer under this Rule are independent of those arisng from activity other than
rendering lega services. For example, a lavyer who serves as an escrow agent is governed by the
goplicable law rdating to fiduciaries even though the lawyer does not render legad services in the
transaction.

Interest on Lawyer's Trust Accounts. Each lawyer or law firm, unless specifically excluded in
paragraph (f), is required to establish an IOLTA Account. Only IOLTA digible funds - those nomind or
short term funds that cannot earn income for the dient or third party in excess of the costs incurred to
secure such income — may be placed in the IOLTA Account. This definition of IOLTA digible fundsisin
compliance with the decison in Brown v. Legal Foundation of Washington, 538 U.S. 216 (2003),
which upheld the condtitutionality of the IOLTA concept.

No eaningsonthe IOLTA Accounts may be made available to or utilized by the lawyer or law firm. Upon
the request of the client, earnings may be made available to the client whenever possible upon deposited
funds which are neither nomind in amount nor to be held for a short period of time; however, traditiona
attorney dient relationships do not compel lawyersether to invest clients fundsor to advise dientsto make
their funds productive.

IOLTA digible funds shal beretained inaninterest - or dividend - bearing trust account with the interest
(net of any reasonable service charge or fees) made payable to the Mississippi Bar Foundetion, Inc., said
payments to be made by the financid indtitution at least quarterly. The determination of whether client or
third party fundsare nomind inamount or to be held for ashort period of time so that they cannot earn net
income over codts rests in the sound judgment of each lawyer or law firm and no charge of ethica
impropriety or other breach of professona conduct shdl attend alawyer's exercise of judgment in that
regard.

Annud certification required in (f) above dhdl be through a form that is made a part of the members's



annua membership fees satement.

The decision to depost dient or third party funds in an IOLTA Account rests with the lawyers, so
natification of such a deposit to clients whose fundsare nomind inamount or to be held for a short period
of timeis unnecessary. Thisis not to suggest that many lawyers will not want to notify their dients of their
participation in the program in some fashion. There is no impropriety in alawyer or law firm advisng dl
clients of how their participation advances the adminigtration of justice in Missssppi.

Unclaimed Property. Any lawyer holding property or monies belonging to dientswithwhomhe has lost
contact must retain and account for said funds, subject to the Mississppi Uniform Dispositionof Undamed
Property Act.

Code Comparison

With regard to Rule 1.15(a), DR 9-102(A) providesthat "funds of clients' areto be kept in atrust
account in the state in which the lawyer's office is Stuated. DR 9-102(B)(2) provides that alawyer shdl
"identify and label securities and properties of aclient ... and placethemin ... safekeeping ...." DR 9-
102(B)(3) requires that alawyer "maintain complete records of al funds, securities and other properties
of aclient ...." Rule 1.15(a) extends these requirements to property of athird person that isin the
lawyer's possession in connection with the representation.

Rule 1.15(b) is subgtantialy smilar to DR 9-102(B)(1) and (4).

Rule 1.15(c) is subgtantialy smilar to DR 9-102(A)(2), except that the requirement regarding disputes
applies to property concerning which an interest is claimed by a third person aswell asby aclient.

Rule 1.15(d) isidentical to DR 9-102(C).

See MSB Ethics Opinions Nos. 98 and 104.



