PURSUANT TO RULE 27(F) OF THE MISSISSIPPI RULES OF APPELLATE PROCEDURE,
THE RULES COMMITTEE ON CIVIL PRACTICE AND PROCEDURE SEEKS COMMENTS
FROM THE BENCH, THE BAR AND THE PUBLIC ON THE PROPOSED

VOLUNTARY APPELLATE MEDIATION PILOT PROGRAM
SUBMITTED BY THE ADVISORY COMMITTEE ON RULES

On January 19, 2012, the Alternative Dispute Resolution (ADR)
Section of the Mississippi Bar filed a Petition for Order Authorizing
Program for Appellate Mediation. On August 2, 2012, the ADR
Section filed an amendment to its petition. The Rules Committee on
Civil Practice and Procedure referred the ADR Section’s proposal to
the Advisory Committee on Rules. After due consideration, the
Advisory Committee on Rules has proposed a voluntary appellate
mediation pilot program.
The Advisory Committee on Rules’ proposal is set forth below,
followed by the ADR Section’s petition and amendment.

Comments must be filed with the:
Clerk of the Supreme Court
Gartin Justice Building
Post Office Box 249
Jackson, Mississippi 39205-0249
Deadline: May 2, 2014

RULE

50.~~JNOLUNTARY

APPELLATE MEDIATION
PILOT PROGRAM l

(a) Participation and Putpose. (1) Partitipation. Panicipation is voluntary.
Cases are selected for appellate mediation based on the panies' agreement or an
invitation from the appellate mediation coordinator. If at any time an appellate
court determines a case is appropriate for mediation, the coun may ask the
coordinator to invite the parties to participate in this voluntary appellate
mediation pilot program.

(2) P~e The appellate mediation pilot program is designed to provide the
parties with a forum and process to consider realistically the possibility of
settling all or part of a case, discuss limiting and simplifying the issues on
appeal, take actions that may reduce costs, and otherwise aid the speedy and
just resolution of the dispute. Time is of the essence to the program, and early
scheduling is intended to give parties the chance to settle a case voluntarily and
before they incur the major expenses of the appellate process, including
preparation of the transcript, transmission of the record, and briefing.
(b) Eligibility. (1) Eligjhle CasfS. Except as provided in section (b)(2), all civil
matters within the jurisdiction of the Mississippi Supreme Court or the Court
of Appeals of the Sate of Mississippi are eligible for participation in the
appellate mediation pilot program if: (1) the appeal is from a final order, and (2)
all parties are represented by counsel.

(2) lrdigjhle CasfS. The following cases are ineligible: criminal, utility rate,
annexation, bond issue, election contest, and public service commission cases;
cases in which a statute was held unconstitutional; and proceedings pursuant to
the Mississippi Unifonn Post-Conviction Collateral Relief Act.

1 It is anticipated that the appellate mediation coordinator will promulgate forms for use in
implementing the pilot program. Useful forms would include: joint motion for stay;
proposed order granting stay; mediation case screening fonn; notice appointing mediator;
mediator's report; evaluations; joint motion to dismiss appeal; mediator's tennination of
mediation and notice to reinstate appeal; and mediator application.
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(c) Joint Motion for Stay.
(1) Fding
Dispaition When the parties agree to participate in this pilot
program, either at their own initiative or after invitation from the mediation
coordinator, they must file with the clerk of the Supreme (})urt and serve on
the appellate mediation office a joint motion for stay and a proposed order
granting stay. The clerk of the Supreme (})urt will rule on the motion and
enter an order pursuant to MRAP 27(b).

am

(2) Senire

if Order;

Effea

if Stay.

The appellate mediation coordinator must
immediately serve the order on the joint motion for stay on all parties, the trial
court clerk, and the court reporter.
The appellate process, including
preparation and filing of the court reporter's transcript, the clerk's record, and
briefs, will be stayed according to with the tenns of the order granting stay. If
the mediation reaches only a partial resolution or an impasse, the case will be
reinstated to the appellate docket and, if necessary, an order lifting stay will be
entered.

(3) Matters Na Sla)ai. The time for filing a notice of appeal or cross-appeal is
not stayed.
(d) Mediation Case Screening Fonn. With the joint motion for stay (or
within 7 days after) the parties must file a joint mediation case screening fonn
with the appellate mediation office. The purpose of the screening fonn is to
provide basic infonnation to the mediator in advance of the mediation and, if
necessary, to assist the mediation coordinator in selecting a suitable mediator.

(1) A tt:admrnts. The screening fonn must include the following attachments:

(A) a copy of the notice of appeal;

(B) a copy of the complaint and any amendments to the complaint;
(0 a copy of the order or judgment appealed;
(D) a copy of the order on any post-judgment motions; and
(E) a copy of post judgment motions and related briefs, but only if doing
so will assist the coordinator in determining the nature of the dispute.

(2) Agrm/M ffiiator. The screening fonn must indicate whether the parties agree
to use a specific available appellate mediator. The parties may contact the
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mediation coordinator to obtain the roster of appellate mediators, and must
contact the agreed mediator to confinn acceptance of the appointment.
(e) Content of Documents Limited. Nothing filed with the appellate
mediation coordinator may contain information about the parties' settlement
positions or any substantive matter. The only purposes of appellate mediation
pilot program filings are to track status, keep statistics, assign an appropriate
mediator, and return the case to the ordinary appellate process when mediation
does not resolve the case.

(t) Notice Appointing Mediator. Within 3 days after the joint mediation
screening form is filed, the mediation coordinator must appoint a mediator and
notify the parties. If the parties are unable to agree on a mediator as provided
in section (d)(2), the coordinator will select a mediator from the roster and may
consider, among other things: the experience of the mediator with the subject
matter of case; time constraints; and the convenience of the mediator and the
partIes.
(g) Deadline. (1) Gerl?rally. Unless otherwise ordered by the court, the parties
and the mediator have 60 days after entry of the order granting stay to
complete mediation and file with the appellate mediation coordinator a
mediator's report and evaluations. If the mediation is not completed within 60
days of the order granting stay, mediation is deemed at an impasse, unless an
extension is granted pursuant to subsection (g)(2).

(2) Extension.

Before expiration of the 60-day deadline, the mediator may
request that the parties seek an extension of time if the mediator believes
additional time for mediation would be productive. The mediator must send a
confirmation letter to all counsel, copied to the appellate mediation
coordinator.
(h) Time and Place of Mediation. The mediator will set the time and place
of any mediation session at a location that is conducive to discussion and that
secures confidentiality. Any request to reschedule a mediation session must be
made directly to the mediator, not to the appellate mediation coordinator.
(i) Attendance at Mediation Session. Mediation by telephone conferencing
or other audio/visual means may be used if permitted by the mediator in
writing. At each mediation session, the following persons must be physically
present or, if the mediator permits, otherwise reasonably available to authorize
settlement:
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(1) counsel of record;

(2) the party or a representative who has full authority to settle without
further consultation;

(3) a representative of the llsurancecamer for any insured party who
has full authority to settle (although insurance representatives are·
pennitted to consult with their superiors by telephone or other
electronic means to obtain additional settlement authoritJ1; and

(4) for a governmental or other entity that makes settlement decisions
collectively, the presence or availability requirement may be satisfied by a
representative authorized to negotiate on behalf of that entity and make
recommendations to it concerning settlement.

(j) Submission of Mediation Statement and Documents. The mediator
may require each party to submit a detailed, confidential mediation statement.
The mediation statement, which is not a brief, must include:

(1) a short recitation of the facts established to the satisfaction of the
factfinder;

(2) the history of any efforts to settle the case, including any offers or
demands (but excluding offers and demands from any previous
mediation);

(3) a statement of the issue or issues on appeal and the manner in which
each was preserved;

(4) a statement of the standard of review applicable to each issue.
The mediation statement may also include:

(5) a summary of the party's legal positions and a candid assessment of
their respective strengths and weaknesses;

(6) the present posture of the appeal, including any matters pending in
the trial court or related litigation;
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(7) any recent developments that may impact the resolution of the
appeal;

(8) identification of any person or counsel the party believes should be
directly involved in the settlement discussions;
(9-) ~description.of any sensitiv~issue that maynm be apparen!J!,om
the coun records, but that may influence the settlement negotiations;
(10) the nature and extent of the relationship between the parties or
counsel;

(11) priority of interests;
(12) any suggested approach for the mediator to take in an attempt to
settle the appeal (for example, sequencing of issues, or "problems" to be
addressed);

(13) suggested creative solutions;
(14) necessarytenns in any settlement;
(15) concerns about confidentiality;
(16) limitations in counsel's authority to make commitments on behalf of
the client; and

(17) any additional information needed to settle the case and whether it
should be provided before the mediation.
Mediation statements are confidential. (See section (n)). Copies of mediation
statements must be sent directly to the mediator only, they must not be served
on opposing counsel, the mediation coordinator, or the clerk's office of any
court, and cannot be included in the record on appeal.
(k) Conduct of Mediation. Although mediation sessions are relatively
informal, they must be conducted with the dignity due coun-related
proceedings. Mediation is nonbinding, so no settlement can be reached unless
all parties agree. The mediator should begin the mediation by describing the
mediation process, discussing confidentiality, and inquiring whether any
procedural questions or problems can be resolved by agreement. The parties
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and the mediator may then discuss, either jointly or separately, and in no
particular order, the following topics:

(1) the legal issues and the appellate court's decision-making process
regarding these issues (e.g., preservation of error, waiver, standards of
review, etc.);

(2) the history of any efforts to settle the case;
(3) the parties' underlying interests, preferences, motivations, and
assumptions, and any new information or other changes that may have
occurred since the trial court's decision;

(4) future events, based on the various possible outcomes of the appeal;
(5) how resolution of the appeal impacts the underlying problem;
(6) cost-benefit and time considerations; and
(7) any possible procedural alternatives (e.g., reversal, vacatur, remand,
remittitur etc.).
The discussion is not limited to these topics and, because each appeal has its
own circumstances, will vary considerably. The mediator should attempt to
generate offers and counteroffers and may have several follow-up mediation
sessions, in person or by telephone or other electronic means, until the appeal
is settled or it is determined that it will not settle and the mediation is at an
impasse. Because appellate mediation is based on the principles of self
determination by the parties and the impartiality of the mediator, the mediator
may apply the facilitative model of mediation.
(1) No Authority to Impose Sanctions. Neither the mediator nor the
appellate mediation coordinator has the authority to impose sanctions. If,
however, a party refuses to attend a mediation session, unreasonably delays the
scheduling of mediation, or otherwise unreasonably impedes the conduct of the
mediation, the mediator may declare an impasse.
(m) Completion of the Mediation Process. (1) Report. Within seven days
after the mediation has concluded, the mediator must file with the appellate
mediation coordinator a mediator's report. The report must indicate whether
and to what extent any agreement is reached. If a partial or final agreement is
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reached, the mediator must attach a copy of the agreement unless the
agreement provides otherwise.

if Deadlirx5.

Unless a full and final settlement is reached, all
appellate duties and deadlines will resume on the earlier of the expiration of the
order granting stay or the date of any order lifting stay. The parties, if

(2) R5wrption

necessaty,-mayseek -to- .extend- -dle- -mediatIDn time to- -Gompkt~-settl€meIlt- 

agreement tenns.

(3) Dismissal. Dismissal of the appeal will be governed the Mississippi Rules of
Appellate Procedure. When the mediation results in a partial or full resolution
of the appeal, the parties must file a joint motion to dismiss appeal after
mediation with the clerk of the Supreme Court. The motion to dismiss should
address the following:
(A) whether the dismissal pertains to all parties and claims on appeal;

(B) whether the case should be remanded to the trial court for further
proceedings in conformance with the settlement agreement; and

(q

whether the parties are to bear their own costs or whether the
agreement provides that costs are to be apportioned otherwise.

(3) Irrpasse; Termination if MWation

am Nctia! to Reinstate Appeal.

The mediator
may declare an impasse and terminate the mediation process at any time if, in
mediator's opinion, further attempts at mediation would be unproductive. If
mediation is terminated without the parties reaching an agreement, the appeal
will be reinstated on the appellate docket and the stay lifted. Within 7 days
after the stay expires or is lifted, the appellant must make satisfactory
arrangements with the court reporter and trial court clerk for preparation of the
transcript and record on appeaL
I

(4) Emluations.

Evaluations should be completed by the mediator, the
attorneys, and the parties - preferably immediately after the conclusion of the
mediation session. The mediator will distribute evaluation fonns to parties and
counsel inviting their candid responses about the effectiveness of the appellate
mediation pilot program. If completed at the conclusion of the mediation, the
evaluations may be given in a sealed envelope to the mediator; if completed
after leaving the mediation, they may be mailed directly to the mediation
coordinator within 7 days.
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(n) Confidentiality. Except as otherwise required by law, all proceedings and
matters related to mediation are confidential, are not subject to disclosure, and
may not be used as evidence in any judicial or administrative proceeding. These
rules of confidentiality apply to all cases mediated by an appellate mediator and
are intended to be enforced strictly: As a result, and among other things -
- - {1}-All-IDfonnation-disc1o£ed in the course of scre~ningf()r mediation, referral
to mediation, and mediation, including oral, documentary, or electromc
infonnation, is confidential and must not be divulged by anyone involved in the
mediation program or in attendance at the mediation except as permined by
this Rule 50, by statute, or by the Mississippi Rules of Appellate Procedure.
The phrase, "infonnation disclosed in the course of screening for mediation,
referral to mediation, and mediation," includes, but is not limited to:

(A) all statements, disclosures, admissions, or other communications of
any kind - verbal, wrinen, electronic or otherwise - made by or on
behalf of any party, anomey, mediator or participant;
(B) views expressed or suggestions made by any party "With respect to a
possible settlement of the dispute;

((1 proposals made or views expressed by the mediator;
(D) the fact that any party had or had not indicated a willingness to
accept a proposal for senlement made by the mediator; and
(E) all records, reports, or other documents received by the mediator.

(2) No mediator, participant, or member of the mediation coordinator's office
may be compelled to testify about the mediation or divulge the existence or
contents of any document revealed during mediation.

(3) No record of any kind may be made during the mediation. The mediator's
notes and the parties' mediation statements (and attachments thereto) may not
be filed "With any court.

(4) No reference whatever may be made in any appellate motion, brief, or oral
argument to the fact that the appeal was mediated or that mediation reached an
impasse, except when mediation was partially successful and disclosure is
necessary for a complete statement of the case. Counsel must bring this
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exception to the attention of opposing counsel and the clerk or the mediation
coordinator; failure to do so may result in forfeiture of this exception.

(0) Qualifications of Mediator; Fees. (1) Apprumd Appellate Maiiator R~ter.
The coordinator will maintain a roster of approved appellate mediators. An
approved appellate mediator is someone who has submitted a Mediator
ApplicationJhas be~n selected bythe coordinator, and w40:
(A) is a fonner justice or judge of an appellate court of this state, or an
attorney, in good standing with the Mississippi Bar;
(B) has indicated a desire to be appointed as a mediator under this Rule;

(0 is on the Mississippi State Court Mediation Roster;
(D) has agreed to serve as a mediator pro bam pursuant to section (0)(5);
(E) agrees to adhere to the standards in Part XV of the Court Annexed
Mediation Rules for Gvil Litigation;

(F) agrees to be bound by this Rule 50;
(G) waives any and all claims against the appellate court in connection
with the mediation of any court-referred dispute; and
(~ if an attorney and not a fonner justice or judge of an appellate court
of this state, has successfully completed a six-hour appellate mediation
course approved by the coordinator.

(2) N an- R~ter Maiiators.

Nothing in this Rule prevents the parties from
choosing their Om! mediator who has submitted a Mediator Application and:
(A) is in good standing the with the licensing board for the profession in
which the person practices or, if applicable;
(B) agrees to adhere to the standards in Part XV of the Court Annexed
Mediation Rules for Gvil Litigation;

(0 agrees to be bound by this Rule 50; and
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(D) waives any and all claims against the appellate court in connection
with the mediation of any court-referred dispute.

(3) Inability if Mediator to Sene. If the mediator becomes unwilling or unable to
serve after accepting an case for mediation, the mediator must immediately
notify the mediation coordinator and the parties. Within 3 days after this
notK;~,-theooordinatormust appoint a replacement mediator, l.lll1ess the p_~rties
agree otherwise.
- -

am Expensf5.

The mediator's fee and expenses will be shared equally,
unless the parties agree otherwise. Arrangements for payment must be made
directly with the mediator. The mediator may require an advance deposit.

(4) Fees

(5) Pro Bam Mffiiatars. All appellate mediators who participate in this program
must mediate 2 cases per year pro bono as directed by the court. Any party
may apply to the mediation coordinator for the appointment of a pro lxJm
mediator.

(6) Disqualification if an Appellate Mffiiator. At the discretion of the court or the
mediation coordinator, an appellate mediator may be disqualified from
mediating appellate cases under this Rule for failing to maintain the
qualifications in sections (0)(1) or (2) above or for any other sufficient cause.
(p) Questions or Complaints. CDmplaints or concerns regarding the
appellate mediator or the conduct of the mediation should be addressed to the
appellate mediation coordinator and the court or clerk, unless otherwise
directed by the coordinator.

TIlls Rule governs the procedure for all matters in
(q) Applicability.
appellate mediation. If no procedure is specifically provided in this Rules or by
statute, the Mississippi CDurt Annexed Mediation Rules for Gvil Litigation
apply to the extent not inconsistent herewith.
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