PURSUANT TO RULE 27(f) OF THE MISSISSIPPI RULES OF APPELLATE
PROCEDURE, THE SUPREME COURT SEEKSCOMMENTSFROM THE BENCH, THE
BAR AND THE PUBLIC ON THE PROPOSED AMENDMENT TO RULE 12.02 OF THE
UNIFORM RULESOF CIRCUIT AND COUNTY COURT

Comments should befiled with the Clerk of the Supreme Court, Gartin Justice Building, P.O.
Box 117, Jackson, M S 39205, no later than May 28, 2007.

IN THE SUPREME COURT OF MISSISSIPPI

IN RE: UNIFORM RULES OF CIRCUIT RULES
AND COUNTY COURT

MOTION TO AMEND CERTAIN RULES
OF UNIFORM RULES OF CIRCUIT AND COUNTY COURT

The Advisory Committee on Rules (* Committeg’) recommends that the Court amend URCCC
12.02. By letter to the Advisory Committee, Melvin Mitchdll, a city prosecutor, raised severa
questions regarding gppearance bonds under URCCC 12.02. Generdly, he noted that while the
procedure for issuing cost bonds was well defined, the procedure governing appearance bonds was
not. In addition, he noted that the Rule might be clarified regarding the option of posting a cash deposit
inlieu of bond. This proposed amendment seeks to address his well-taken concerns as well asthe
work of the Subcommittee. Suggested amendments to URCCC are underlined; suggested deletions

are strickenthrough.
The proposed amendments serve severa purposes.

*  Throughout the Rule, reference is made to “cash deposits’ to clarify that such may be posted in
lieu of bond.

*  Thefirg paragraph of Rule 12.02(A) is amended to specify that both a cost bond and an
gppearance bond shal accompany the notice of apped.

»  The second paragraph of Rule 12.02(A) is amended to require that the notice of appeal set
forth an gppellant’ s current address.

*  Thefirgt paragraph of Rule 12.02(B) is amended to specify that the amount of the gppearance



bond (or cash deposit in lieu thereof) shall be set by the lower court. No minimum amount is
required, asit isin the discretion of the lower court to determine, for example, that the cost
bond suffices to guarantee the appellant’ s gppearance in an appropriate case.

The second paragraph of Rule 12.02(B) is amended to make clear what items are properly
included in court costs and is amended to increase the maximum cost bond amount. It appears
to be very rare for defendants to be incarcerated pending an appeal from municipal or
justice court. The ordinary practice isto set the appearance bond in an amount equal or
greater to the amount of the fine, and in an amount greater than the cost of bond.
Because the appearance bond is typically tied to the fine, the list of items included in the
cost bond do not include “ fines.” This approach would be in accord with the practice
recognized in Mitchell v. Parker, 804 So.2d 1066 (Miss. Ct. App. 2001).

Thefirgt paragreph of Rule 12.02(C) is amended to note that the prior judgment of convictionis
stayed on filing of the notice of gppea and required bonds.

Paragraph headings have been included to enhance clarity.

Respectfully submitted,
ADVISORY COMMITTEE ON RULES

By:

CHAIRMAN

Date:




Rule 12.02
APPEALS FROM JUSTICE OR MUNICIPAL COURT

A. Notice and Filing; Mandatory Bonds or Cash Deposits.

1. Any person adjudged guilty of acrimind offense by ajustice or municipa court may gpped to
county court or, if thereis no county court having jurisdiction, then to circuit court by filing
smultaneoudy awritten notice of gpped, and both a cost bond and an appearance bond (or cash
deposits) as provided herein within 30 days of such judgment with the clerk of the circuit court having
jurisdiction. Thiswritten notice of apped and posting of cost and appearance bonds or cash deposits
perfects the apped. The failure to post any bond or cash deposit required by this rule shdl be grounds
for the court, on its own motion or by motion of another, to dismiss the apped with preudice and with
costs. The clerk of the court shal not accept, file and docket the written notice of gpped without the
accompanying cost and appearance bonds or cash deposits, unless the court has alowed the defendant
to proceed in forma pauperis. After the filing of the written notice of gpped and cost and appearance
bonds or cash deposits, dl further correspondence concerning the case by parties of either Sde shall be
mailed directly to the circuit derk for indusion in thefile.

2. Contents of Notice of Appeal. The written notice of gppedl shal specify the party or parties taking
the gpped; shall specify the current resdence address and the current mailing address, if different, of
each party taking the appedl; shal designate the judgment or order from which the apped is taken; shall
be addressed to county or circuit court, whichever appropriate; and shdl state that the appedl is taken
for atrid de novo. Upon afailure of the defendant to comply with the requirement of thisrule asto
content of the written notice of apped, the court, in its discretion, may order the notice amended or the
case dismissed with prejudice and with codts. If the defendant fails to amend the notice as required by
the court, the court shdl dismiss the gpped with prgudice and with costs.

3. Record. Thedircuit clerk, upon receiving written notice of apped, shdl notify the-appropriate
prosecdting-attorney,-or-frore-the lower court and the appropriate prosecuting attorney.

It shal be the duty of the judge from whose judgment the apped is taken to ddliver to the clerk of the
circuit court, within 10 days &fter the appeat appearance bond and cost bond or cash depodits, as
required herein, are given and gpproved, a certified copy of the record in the case with dl the origina
papersin the case. The judge of the lower court may direct the clerk of the lower court to certify and
tranamit the copy of the record in the case and dl the origina papers in the case within the time alowed
by thisrule.

B. Bonds.

1. Appearance Bond. Unless excused by the making of an affidavit as specified in § 99-35-7 of the
Mississippi Code of 1972, a cash deposit, or bond with sufficient resdent sureties (or licensed guaranty
companies), to be approved by the circuit clerk, erefeashi-shdl be given and conditioned on
appearance before the county or circuit court from day to day and term to term until the gppedl isfindly




determined or dismissed. The amount of such cash deposit or appearance bond shall be determined by
the judge of the lower court. If the defendant fails to appear at the time and place sat by the court, the
court may dismiss the appea with preudice and with costs and order forfeiture of the appearance bond
or cash deposit.

2. Cost Bond. Unless excused by the making of an affidavit of poverty as specified above, every
defendant who apped's under thisrule shdl post a cash deposit, or bond with sufficient resdent sureties
(or licensed guaranty companies) to be approved by the circuit clerk, ereash-for dl estimated court
costs, incurred both in the gppellate and lower courts (including, but not limited to fees, court codts, and
amounts imposed pursuant to statute). The amount of such cash deposit or bond shall be determined by
the judge of the lower court payable to the state in an amount of not less than One Hundred Dollars
($100) nor more than ©ne-TFheusand-Twenty-Five Hundred Dollars ($2.500). Upon a bond forfeiture,
the costs of lower court shall be recovered after the costs of the appellate court.

3. Timein Custody Credited. All time the defendant isin custody pending an apped shall be credited
againg any sentence imposed by the court.

C. Proceedings. Upon thefiling with the circuit derk of the notice of gppeal and bonds or cash
deposits required by this rule, unless excused therefrom with the clerk, the prior judgment of conviction
shdl be stayed by-the-highereour eceiptof i trecHby-thistute-or-excuse th

The apped shdl be atrid de novo. In gppeds from justice or municipa court when the maximum
possible sentence is Sx months or less, the case may be tried without ajury at the court’ s discretion.
The record certified to the court on gppea from the lower court is competent evidence. However, no
motions may be alowed which deprives the accused of theright to atrid on the merits. Amendments
will be liberdly dlowed so asto bring the merits of a casefarly to trid.

[Amended May 13, 1996; amended November 26, 1996.]



