
THE RULES COMMITTEE ON CIVIL PRACTICE AND PROCEDURE  AND THE 
RULES COMMITTEE ON THE LEGAL PROFESSION SEEK COMMENTS FROM 
THE BENCH, THE BAR AND THE PUBLIC ON THE PROPOSED AMENDMENT 

TO 

Rule 8.5 of the Mississippi Rules of Professional Conduct 

 

******PLEASE NOTE******   

These proposed amendments are made in conjunction with the proposed 
amendments to Rules 2 and 46 of the Mississippi Rules of Appellate Procedure.  

 

Comments should be filed with the Clerk of the Supreme Court,  

Gartin Justice Building, P.O. Box 249, Jackson, Mississippi 39205-0249.  

Deadline: October 3, 2011. 

            

  
 

 
 

Proposed Amendments to Rule 8.5 and Comment 
Mississippi Rules of Professional Conduct 

 
 

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction 
is subject to the disciplinary authority of this jurisdiction, regardless of where 
the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also 
subject to the disciplinary authority of this jurisdiction if the lawyer provides 
or offers to provide any legal services in this jurisdiction. A lawyer may be 
subject to the disciplinary authority of both this jurisdiction and another 
jurisdiction for the same conduct. 
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(b) Choice of Law. In any exercise of the disciplinary authority of this 
jurisdiction, the rules of professional conduct to be applied shall be as 
follows: 

(1) for conduct in connection with a matter pending before a tribunal, 
the rules of the jurisdiction in which the tribunal sits, unless the rules of the 
tribunal provide otherwise; and 

(2) for any other conduct, the rules of the jurisdiction in which the 
lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a 
different jurisdiction, the rules of that jurisdiction shall be applied to the 
conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct 
conforms to the rules of a jurisdiction in which the lawyer reasonably 
believes the predominant effect of the lawyer’s conduct will occur. 

Comment 

In modern practice lawyers frequently act outside the territorial limits of the 
jurisdiction in which they are licensed to practice, either in another state or 
outside the United States. In doing so, they remain subject to the governing 
authority of the jurisdiction in which they are licensed to practice. If their 
activity in another jurisdiction is substantial and continuous, it may constitute 
practice of law in that jurisdiction. See Rule 5.5. It is settled law that the 
conduct of a lawyer admitted to practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction. Extension of the disciplinary 
authority of this jurisdiction to other lawyers who provide or offer to provide 
legal services in this jurisdiction is for the protection of the citizens of this 
jurisdiction. Reciprocal enforcement of a jurisdiction's disciplinary findings 
and sanctions will further advance the purposes of this Rule. Nothing in this 
rule shall be construed to allow an unlicensed individual to engage in the 
practice of law in Mississippi contrary to any other rule or statute. See also 
Mississippi Rules of Discipline 1(1.1) and 16. The language in Rule 8.5 is 
reflective of that set forth in the ABA's Model Rules of Professional 
Conduct. The scope of Rule 8.5 is not intended to extend to advertisements 
such as those referenced in Rule 7.5(b)(7), unless they are for the purpose of 
soliciting clients to commence or join in litigation to be performed in 
Mississippi. 

If the rules of professional conduct in the two jurisdictions differ, principles 
of conflict of laws may apply. Similar problems can arise when a lawyer is 
licensed to practice in more than one jurisdiction.  
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Where the lawyer is licensed to practice law in two jurisdictions which 
impose conflicting obligations, applicable rules of choice of law may govern 
the situation. A related problem arises with respect to practice before a 
federal tribunal, where the general authority of the states to regulate the 
practice of law must be reconciled with such authority as federal tribunals 
may have to regulate practice before them.  

A lawyer may be potentially subject to more than one set of rules of 
professional conduct which impose different obligations. The lawyer may be 
licensed to practice in more than one jurisdiction with differing rules, or may 
be admitted to practice before a particular court with rules that differ from 
those of the jurisdiction or jurisdictions in which the lawyer is licensed to 
practice.  Additionally, the lawyer’s conduct may involve significant contacts 
with more than one jurisdiction. 

Paragraph (b) seeks to resolve such potential conflicts. Its premise is that 
minimizing conflicts between rules, as well as uncertainty about which rules 
are applicable, is in the best interest of both clients and the profession (as 
well as the bodies having authority to regulate the profession). Accordingly, 
it takes the approach of (i) providing that any particular conduct of a lawyer 
shall be subject to only one set of rules of professional conduct, (ii) making 
the determination of which set of rules applies to particular conduct as 
straightforward as possible, consistent with recognition of appropriate 
regulatory interests of relevant jurisdictions, and (iii) providing protection 
from discipline for lawyers who act reasonably in the face of uncertainty. 

Paragraph (b)(1) provides that as to a lawyer's conduct relating to a 
proceeding pending before a tribunal, the lawyer shall be subject only to the 
rules of the jurisdiction in which the tribunal sits unless the rules of the 
tribunal, including its choice of law rule, provide otherwise.  As to all other 
conduct, including conduct in anticipation of a proceeding not yet pending 
before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to 
the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the 
predominant effect of the conduct is in another jurisdiction, the rules of that 
jurisdiction shall be applied to the conduct. In the case of conduct in 
anticipation of a proceeding that is likely to be before a tribunal, the 
predominant effect of such conduct could be where the conduct occurred, 
where the tribunal sits or in another jurisdiction. 
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When a lawyer’s conduct involves significant contacts with more than one 
jurisdiction, it may not be clear whether the predominant effect of the 
lawyer’s conduct will occur in a jurisdiction other than the one in which the 
conduct occurred. So long as the lawyer’s conduct conforms to the rules of a 
jurisdiction in which the lawyer reasonably believes the predominant effect 
will occur, the lawyer shall not be subject to discipline under this Rule. 

If two admitting jurisdictions were to proceed against a lawyer for the same 
conduct, they should, applying this rule, identify the same governing ethics 
rules. They should take all appropriate steps to see that they do apply the 
same rule to the same conduct, and in all events should avoid proceeding 
against a lawyer on the basis of two inconsistent rules. 

The choice of law provision applies to lawyers engaged in transnational 
practice, unless international law, treaties or other agreements between 
competent regulatory authorities in the affected jurisdictions provide 
otherwise. 

 

 


