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MISSISSIPPI RULES OF CIVIL PROCEDURE

Adopted Effective 1/1/82Jdanuary-1,-1982

ORDER ADOPTING THE MISSISSIPPI RULES OF CIVIL PROCEDURE
SUPREME COURT OF MISSISSIPPI

Pursuant to the inherent authority vested in this Court by the Constitution of the State of
Mississippi, as discussed in Cecil Newell, Jr. v. State of Mississippi, 308 So. 2d 71 (Miss..
1975), to promote justice, uniformity, and the efficiency of courts, the rules attached hereto
are adopted and promulgated as Rules of Practice and Procedure in all Chancery, Circuit,
and County Courts of this State in all civil actions filed on and after January 1, 1982, any and
all statutes and court rules previously adopted to the contrary notwithstanding, and in the
event of a conflict between these rules and any statute or court rule previously adopted
these rules shall control.

The Clerk of this Court is authorized and directed to spread this order and the rules
attached hereto at large on the minutes of the Court, and the Clerk is further authorized and
directed to forward a certified copy thereof to West Publishing Company for publication in a
forthcoming edition of Southern Reporter, Mississippi Cases, the official publication of
decisions of this Court.

ORDERED, this the 26th day of May, 1981.

Neville Patterson,-Chief
Justice

Chief Justice

FOR THE COURT



ORDER REPEALING COMMENTS TO THE
MISSISSIPPI RULES OF CIVIL
PROCEDURE

SUPREME COURT OF MISSISSIPPI

This matter is before the en banc Court on the Motion for the Amendment of Comments
to the Mississippi Rules of Civil Procedure filed by the Supreme Court Rules Advisory
Committee. As created by order of this Court originally dated November 9, 1983, the
Committee is composed of members who represent the bench, bar, and the law schools of this
state. In keeping with its responsibilities and for the purpose of assisting the bench and bar,
the Committee has promulgated the notes that follow the Court’s rules. These notes, while not
official comments of the Supreme Court, are the product of extensive research and review and
have been vetted by the members of the Committee as well as other trial judges and practicing
members of the bar. The Court expresses its sincere appreciation for the Committee’s
commitment, diligence, and hard work. Having carefully considered the motion and its
attachments, the en banc Court finds that the motion should be granted to the extent provided
in this order.

IT IS, THEREFORE, ORDERED that the current Comments to the Mississippi Rules of
Civil Procedure are repealed effective July 1,2014.

IT ISFURTHER ORDERED that the Advisory Committee Notes to the Mississippi Rules
of Civil Procedure as contained in Exhibit “A” are approved for publication with the
Mississippi Rules of Civil Procedure effective July 1,2014.

IT ISFURTHER ORDERED that the Clerk of this Court shall spread this order upon the
minutes of the Court and shall forthwith forward a true certified copy hereof to West
Publishing Company for publication as soon as practical in the advance sheets of Southern
Reporter, Third Series (Mississippi Edition) and in the next edition of Mississippi Rules of
Court.

SO ORDERED, this the 9th day of June, 2014.
William L. Waller, Jr., Chief-Justice

Chief Justice
FOR THE COURT




SECTION 1



CHARPTER-}L. SCOPE OF RULES;- ONE FORM OF ACTION-RULEL-SCORE-
OF RULES

Rule 1. Scope: purpose.

(a) Scope. Unless Rule 81 states otherwise, these rules apply to all civil actions and

proceedings Fhesertes-governprocedure-in Mississippithe circuit-eeurts, chancery
eeurts, and county courts.

(b) Purpose The court and all partles must construe—quH—suﬁsef—&eMJ—na%uee—vvhetheF

meenslseem—wmh these ruIes—'I'Jeesemles—sh&H—leeeens#eed to secure athe jUSt speedy,
and inexpensive determination of every action.

Advisory Committee Notes

These rules applyare to a be-apphed-astberally-to-civil action as broadlyaetiens as is
judicially feasible regardless if the action is one whetherinactions-at law or in equity. But

Hewever—nothing-ta-the rules should not be interpreted as abridging or modifying the
traditional jurisdictional separations efjurisdiction-between Mississippithe law courts-and

equity courts--MHssissippt.
One of the most |mportant prowsmns of Ihesahen%p#ewsmeeﬁ%ﬂe&%%hesta%emem

%peﬁan%thaniehlsmandate in Rule 1(b)—rt reflects the spirt of the rules’ conceptlon and

writing; the same spirit in which the rules were conceived and written and in which they

should guide their interpretation.

Procedural rules shouldbe interpreted. The primary purpose of procedural rules is to
promote the ends of justice. These rules seek to do so;theserulesreflecttheviewthat-this
goal-canbest-be-accomplished by establishingthe-establishment-of a single form of action.
The resulting -krewn-as-a-“civil action” unites ;”thereby-uniting-the-procedures in law and
equity,-through-a-simphfied-procedure-that minimizes technicalities, simplifies rules, and

places considerable discretion in the trial judge for construing them consistent with the

purpose statedrutes in Rule 1(b). amannerthatwill-secure-theirobjectives:




uleRULE 2. One ONE-FORM-OF-ACTION

Fhere-shall-be-one-form of action.

One form of action exists: the -to-be-knewn-as-—civil action.2

Advisory Committee Notes

Rule 2 does not affect the-various remedies that-previously have-been-available in the
courts—of-Mississippi_courts. Abolishing—Fhe-abelition-of the forms of action furnishes a
single, uniform procedure and allowsbywhich a litigant tomay present a claim in an orderly
manner inte a court empowered to give whateverrelief-is-appropriate and just relief;;-the
substantive and remedial principles applicablethat-apphied prior to the-advent-of-these rules
remain unchanged.are-hotchanged: What was an action at law remainsbefere-theserules-is
st a civil action founded on legal principles;-ang what was a bill in equity remainsbefere
these-rules-is-stit a civil action founded onupen equitable principles.




SECTION 2. COMMENCING AN




CHARPTER H-COMMENCEMENTOF ACTION, SERVING-SERVICEOF
PROCESS;; PLEADINGS, MOTIONS, AND ORDERS

RuleRUEE 3. Commencing an action.COMMENCEMENT OF-ACTHON

{a)Filing a complaint; costs. Filing a complaint with the court commences a of

Cemplainrt—A-civil action. When -iscemmenced-by-filing a complaint,-with the plaintiff
must make a eeurt—A-costs deposit shal-be-made-with-the-filing-of-the-complaint—such
depesit-to-be-in anthe amount local rule decides. A required by-the-apphicable Uniform
Slbpcionpnning sna conet T st comns pdnt e Silec

(a) Fhe-amount becomese#—the—reqeweel—eee—t&eleeesn:—eha“—leeeeme effectlve When a court

issues a local rule rule immedia 3
Rule and its approval by the MISSISSIppI Supreme Court pgroves

(b) Motion for securitySeeurity for costs. If the court orders costs,Cests—Theplaintiff

may-berequired-en-motion-of the clerk or aany party may file a motion requiringte the
plaintiffactien to give security within 60sixty days.

(1) after an order of the court for all costs accrued or to accrue in the action. The
persen-making-steh-motion must include an shal-state-by-affidavit stating:

(A) Whetherthat the plaintiff is_a state resident;

(B) _For a nonresident plaintiff, that the movant believes the plaintiff lacks
sufficient in-efthe-state property to satisfy a cost award;

(C) For a resident plaintiff, that the movant believes and has net—as—affiant

good reason for bellevmq the teJeel+eve&nel—dees—leeheve—tha{—suebrplalntlff

cannot satisfy a cost award;

(D) If the movant is be made to pay the costs of the action if adjudged against

him—When-the—affidavit-is—made—by-a defendant,—t—shall-state that the
defendantaffiant-has—as-he believes in; a meritorious defense and that the

affidavit is not filedmade for delay; and
(E) If the movant is not a defendant, thatwhen the affidavit is not filed at the

reguest ofmade-by-ene-not a party defendant.

(2) it shall state that it is not made at the instance of a party defendant. If the plaintiff
fails to give the security, the court should dismiss-be-ret-given; the suit shal-be

dismissed-and issue execution issued-for the-coststhat-have-accrued costs.




(©)

(d)

B)(3)  Forr-hewever-the-court-mayfer good cause shown, the court may extend the
60 daystime for giving sueh-security.

Proceeding in forma pauperis.th-Ferma-Padperis: A party may proceed in forma
pauperis according to Miss. Code Ann §§+naeee|ﬂelaneew¢h—seeuens 11 53 17 and 11-

53-19. On the clerk’s-e , g OV
the motion, a party’s-ef-any-party;-en-the motion, or |ts own etth&eleFleef the court
may-er-en-tsewninitiative; examine theaffiantastothefacts and circumstances of the
affiant’shis pauperism.

Accounting for costsCests. Within 60skxty days of the-cenclusionofanaction, whether
by—dismissal or by—final judgment, the clerk mustshall prepare an itemized costs
statement of-costs-ncurredHinthe-action-and shal-submit it thestatement-to the parties.

The clerk’s statement will include -or-H+represented;to-theirattorneys—t-a refund of the
costs deposit or a bill for is-due-theclerk-shall-include payment-with-the statement—H
additional costs are due, a bill for same shall accompany the statement,




[Amended effective September 1, 1987; amended effective June 24, 1992; amended
effective

September 25, 2014].-}

Advisory Committee Historical Note

Effective 6/dune-24/92,-1992, Rule 3(a) was amended to provide that before they are
effective, the amounts of required costs deposits must be promulgated by Uniform Court
Rule and approved by the Mississippi Supreme Court. 598-602 So. 2d XXI (West Miss. Cas.
1992).

Effective 9/September-1/87,-1987, Rule 3(e) was amended by providing that the amount
required as a deposit for filing suit willshall be the amount required by the Uniform Rule
governing the court whereta-which the action is filed. 508-511 So. 2d XXV (West Miss. Cas.
1988).

Advisory Committee Notes

Rule 3(a) establishes a precise date for commencing fixingthecommencementofa civil
action. Filing a complaint is the Fhe-first step in a civil action.ds-thefiling-of-the-complaint
with-the-clerk-erjudge- Service of process upen-the-defendant-is not essential to commence
commencement—of-the action. But,—but Rule 4(h) requires dees—require—service—of-the

summons and complaint to be served within 90420 days-afterthe filing-ef-the-complaint.

The Aseertaining-the precise-date of commencement is important forin determining: (1)
whether an action is premature; (2) has-been-broughtprematurely:-whether His-barred-by-a

statute of limitations bars an action; and (3) whether a court should retain an action if multiple
oneswhich-eftwo-ormore-courts-in-which-actions involving the same parties and issues have

been instituted. -sheuld-retain-the-case for-dispositionabsent specialconsiderations:
Fheprovisions—in-Rule 3 seekspertaining-to-costs—are—intended t0 make whiferm-the

assessmentassesstng, accounting-fer, and funding of costs a uniform procedure. -

Rule 3(c) allows indigents to sue without depositing security for costs. But;-hewever; the
courtingigent-affiant may examine thebe-examined-as-te affiant’s financial condition and
dismiss the actioneeurtmay; if the allegation of indigency is false.




Rule



RULE 4. SUMMONS

Summons.

(a) +Issuance.

@)}(1)  When a Upenfilinrgoefthecomplaint.is filed, the clerk mustshal-ferthwith issue
a summons_on the plaintiff’s written request and:-

1) At the written-election-of the-plaintiff or the-plaintife the clerk shalk

(A) Deliver the summons to the plaintiff erplaintiff’satterney-for service under
Rule 4subparagraphs (C)(1). 4)-0+(C)(3). 4)-0F(C)(4).} or 4(c)(5).)-oFthistule:

(B) Deliver the summons to the sheriff of the county wherein—which the
defendant resides or is found for service under Rule 4subparagraph-(c)(2);

oryoefthisrule:
(C) Make service by publication under Rule 4subparagraph-(c)(4).)}-of thisrule:

(2) _The person to whom the summons is delivered must promptly serveshal-be
respensible-ferpromptserviceof the summons and a copy of the complaint.

&(A) _ On the plaintiff’sdpen request, a-ofthe-plaintiff,-separate-oradditional
summons or copy of one addressed to multiple defendants must be issued for

each defendant to be servedshalHssue-agatnstany-defendants.
(b) Same-Form.

Effect

(1) Content. AFhe summons must:

(A) Beshal-be dated and signed by the clerk;_

(B) Bearbeunder the court’s seal;

(C) Name-efthe-court-contain-the-name-of the court;

(D) Name -and-the-names-of-the parties;

(E) Besbe directed to the defendant;

(F) State;—state the name and address of the plaintiff’s attorney or an
unrepresented plaintiff;

(G) State—H-any—otherwise the plaintiff’saddress;-and-the-time inwithin which
theserulesreguirethe defendant must appear and defend; and




(2)

(H) Notify the defendant a failure to te-appear and defend_will result in a—and

shal-notify-him-that-in-case-of-histfaHureto-do-so-judgment-by default
judgment wit-be-rendered-against the defendanthim for the relief demanded

in the complaint.

Multiple parties. Unless service is by publication, if “Where-there are multiple

(3)

plaintiffs or multiple-defendants-erbeth, the summons—exeept-where-service-is
made-by-publication; may contain; in placetieu of the names of all parties:

(A) The;the name of the first party on each side; and
(B) The-the name and address of the party to be served.

Forms 1 and 2.

(A) Process server. A summonsSummens served by a process server mustshal
substantially conform to Form 1 in the Appendix.

b)}(B)  Sheriff. A summonstA—Summens served by the sheriff mustshal
substantially conform to Form 2 in the AppendixtAA.

(c) Service.:

)

By-Process server. Unless Rule 4(c)(Server—A-—summeons—and-complaint-shall;
except-asprovidedn-subparagraphs{2) or (c)(4) states otherwise, ard{4)-efthis

subdivision, be served by any person who is nota nonparty ageparty and is not less
than 18 or older may serveyears—ef-age—\When a summons and complaint. |f

completed-are-served by a process server, a suman-amednt not exceeding the
statutory amount payablethatstatutorHy-aHowed to the sheriff for service efprocess

may be taxed as recoverable costs in the action._




(2) _By-Sheriff. On a party’sA-summens-and-complaintshall-at-the written request, -of

3)

(4)

a—party-seeking-service-or-such-party’s-attorney—be-served-by-the sheriff of the

county wherek-whieh the defendant resides or is found must serve a summons and

complaint under Rule 4(d)..-#r-any-mannerprescribed-by subdivision{c)-ofthisrule:
The sheriff must:

(A) Mark shall mark onall summons the date of the receipt by him, and within

thirty days-ofthe-date-of suchreceiptefthe summons was received; and
2}(B)  Return the summonssheriffshal-return-the-same to the clerk whoefthe

courtfrom-which-itwas issued it within 30 days.

By-Mail._

(A) First-class mail and acknowledgment service; requirements. A summons
and complaint may be served under Rule 4(d)(1) or (d)(4)upen-a-defendant
of any-classreferredtotnparagraph-{H-or(4)of subdiviston () of thisrule by
mailing a-cepy-of-the personsummens-and-of-the-complaint{by first -class
maH, postage prepaid:_

() A copy of the summons and complaint;

(ii) Two}te-the-person-to-be-served,together-with-twe copies of a notice
and acknowledgment eenforming-substantially conforming to Form 3
of the Appendix;3-B and

A1) A self-addressed-a return envelope, postage prepaid;-aderessed-to
onsenenE,

(B) Service iff no acknowledgment ef-service-under-this-subdivision-of-this
rule-is-received. If-by the sender_does not receive an acknowledgement of
service within 20 days-afterthe-date-ef-matling, service efsuch-summeonsand

complairtmay be made in aany-ether manner permitted-by-this rule allows.

(C) Costs for failing to complete and return acknowledgment. Unless good
cause is shown for not completing and returning the notice and
acknowledgment of receipt within 20 days, the court mustdeing-se-the-court

shau order the person to payaaymen%eﬂhe costs foref personal serwce . by

(D) Oath; affirmation. The notice and acknowledgment of receipt of summons
and complaint mustshat be executed under oath or affirmation.

By-Publication.



(A) When publication service is authorized: requirements. In a chancery or

other Hthe-defendantinanyproceeding where a statute authorizes process by
publication, when the complaint, petition, or account is filed or when theira

chahcery—court—orin—any proceeding otherwise commences, the clerk

promptly must prepare and publish a summons substantially conforming to

Form 4 of the Appendix to the defendant to appear and defend the suit if:

(i)

According to ain—any-other—court-where—process—bypublication—is

(ii)

autherized-by statute-be-shewn-by sworn complaint or swern-petition;

or by-a filed affidavit, the defendant is not a Mississippi resident;
According to a sworn complaint or petition or a filed affidavit stating

(iii)

the defendant’s post-office address, the defendant cannot be found in
Mississippi after to-be-a-nonresident-of thisstateor-notto-befound
therein-on-diligent inquiry;

According to a sworn complaint or petition or a filed affidavit, the

plaintiff or petitioner does not know the defendant’s post--and-the-pest
office address after diligent inquiry; or

AX(iv) According to another person’s filed affidavit ef-such-defendant

affidavit-be-made-by-anotherfor the plaintiff or petitioner, the affiant

does not know—and believes the plaintiff or petitioner does not

know— the defendant’sthatsuch post--office address is-unknown-to-the
affiant-after diligent inquiry. —and-hebelievesis—unknewn-to-the

plaintiffor petitioner after diligent-inguiry-by the plaintiff—or




(B) Duratlon Where. The summons must be publlshed Weekly

three successive Weeks in a publlc newspaper inef the county where+r3r
which the complaint,-e¢ petition, account, cause, or other proceeding is
pending..

(1) No -Hthere-be-sueh-a-newspaper. If —and-where-thereis-no county
newspaper exists, i-the-county-the notice mustshat be posted at the
courthouse door of the county where the complaint, petition,
account, cause, or other proceeding is pending. And the notice must
be published as stated in Rule 4(c)(4)(B)and-published-as-abeve
provided in a public newspaper in an adjoining county or at the seat
of state government.

(ii) _Filing proof. When completed, proof-efthestate-Upen-completion
of publication_must—preof-of-theprescribed-publicationshal be

filed in the action or other proceeding.
(ili) _Time to appear and defendpapersinthecause. The defendant has

30shat-have-thirty(306) days from the date of first publication in
which-to appear and defend.

B(iv) Street address. Where a defendant’sthe post--office address
of-a-defendant-is given, athe street address must—+-any;-shal also
be includedstated unless the Rule 4(c)(4)(A) complaint, petition, or
affidavit states it is unknownabeve-mentioned,—avers—that after
diligent search and inquiry-said-streetaddress-cannotbeascertained.

(C) Clerk’st-—shal-be-the duty. The-ef-the clerk has a duty to hand the
summons to the plaintiff or petitioner to be published.

(i) At the plaintiff’s; or_petitioner’s;at-his request; and-at-his expense,
the clerk may deliver the summons tote-hand-it-to-the publisherof
the proper newspaper’s publisherpewspaper for publication.

©(ii) Where the absent defendant’s post--office address ef-the
absent-defendant s stated, #shal-bethe-duty-ofthe clerk has a duty
to-send-by mail a copy of the summons and complaint {first class
mat, postage prepaid,) to the address-of-the-defendant,-at-hispost




office, a copy of the summons and complaint and to recordnote the

fact of issuanceissuingthesame and mailing-thecepy; on the general
docket. The clerk’s notation will-and-thisshal be the-evidence of

the summons washaving-been mailed to the defendant.

(D) _Unknown heir;\When unknown partyheirs-are-madeparties defendant.

(i)

Unknown heir. In a-tr-any-proceeding-trthe chancery proceeding

(ii)

with an unknown heir as a party defendant where the plaintiff files
an affidavit stating the heir’s name isceurtupon-affidavit-that-the
names—of-such—heirs—are unknown, servicethe—plaintiff may be
byhave publication. The-efsummensforthem-andsuch proceedings
will beshal-be-thereupon-in-alrespects as-are authorized in the case
of a nonresident defendant.

Unknown party defendant. When a_partythe-parties in interest

(B)(E)

Isare unknown, and the plaintiff files an affidavit statingef that fact,
the unknown party may become a party defendant through service
by publication.

Additional Rule 4(d)(2) requirements if serving certain

individuals. Service on another person under Rule 4(d)(2) must also

occur if summons -be-filed;-they-may-be-made-parties-by publication is

Ol sethopnsenlanouen soelios b onlaencl

(i)  AnWhere-summons-by-publication-is-tpen-any unmarried infant;
(i) _A; mentally incompetent person; or-or-otherperson-who-by-reasen

E)(iii) An _individual incapable of managing his or her own estate

because of advanced age, physmal mcapacnyl or mental weakness




(5) _ Service-by-Certified mail serviceMaH on out-of-state person.

(A) Certified mail servicePerson-Outside-State. In addition to service by aany
other method according toprevided-by this rule, a summons may be served
on an out-of-state a-person euiside-this-state—by sending a copy of the
summons and ef-the-complaint-te-the-person-te-be-served by certified mail,
return receipt requested.

(B) Reguirement if natural person. Where the defendant is a natural person,
the envelope containing the summons and complaint mustshat be marked
“restricted delivery.”

53(C) __ When complete. Service by this method willshat be deemed-complete
onas-ef the-date-of delivery dateas evidenced by the return receipt or by-the
returned envelope marked “refusedRefused.”

(d) Summens-and-Cemplaint-Person to be servedBe-Served. The summons must be served

with a copy of theand complaint.-shal-be-served-together- Service by sheriff or process
server mustshal be made according to Rule 4(d)(1) through (d)(8).asfelews:

(1) Individual. OtherUpen-an-individual-ether than an unmarried infant or a-mentally
Incompetent person, an individual may be served:

(A) Personal service. Byby delivering a copy of the summons and ef-the
complaint to the individualhts personally or to an agent authorized by
appointment or by-law to receive service-efprocess; or

Residence service. If

(B) #service under Rule 4(d)(subparagraph{1)(A)-ofthissubdivision cannot be
made with reasonable diligence, by leaving a copy of the summons and
complaint at the defendant’s usual place of abode with the defendant’s
spouse or other family member age 16 or older and willing to recelve

(i) Mailing requirement. And the plaintiff must mail a copy of the
summons and complaint first class, postage prepaid, to the defendant at
the place where a copy of the summons and complaint was left.

(i) When complete. Service in this manner is complete on the 10th day

after mailing.




(2)

Unmarried minor; mentally incompetent.

(A)

Unmarried minor. An (Aj-upen-anr-unmarried minor may be served nfant

(B)

by delivering a copy of the summons and complaint to:

(1) The-anyeneofthefollowing:theinfant’s mother;

(il) _The; father;

(iii) _The; legal guardian (of eitherthe minorpersen or minor’sthe estate; };
(iv) The person who cares for the minor; or

(V) The-the person having-care-efsueh-infant-or-with whom the minorhe

lives;; and

€2—}(VI) Also to the minor |f the—miam—be—]rZ—ye&F&ef—age 12 or older—by

Mentally incompetent (not judicially confined); incapable of managing

estate. Aupen-a mentally incompetent person wheo-is-not judicially confined

to an institution for the mentally ill or disabledmentathydeficient or aupen
any-other person incapable of managing the person’s own estate becausewhe

byreasen of advanced age, physical incapacity, or mental weakness may be
servedis-incapable-of-managing-his-own-estate by delivering a copy of the

summons and complaint to thesueh person and to:

() Theby-delivering-copieste-his guardian of the person or person’s estate;

or
(il) The conservator {of eitherthe person or person’s estate; and

Lo e breesnleorconconanloplo o lons o copean e loapeinlon bl Doones

person has



(C)

(iii) _no guardian or conservator, the individual thep-by-delivering-copiesto
him—and—copies—to—a—persen—with whom the personhe lives or the
individualte-a-persen who cares for the personhim.

Mentally incompetent (judicially confined). A upen—a—mentally

(D)

incompetent person whe-is-judicially confined toin an institution for the

mentally ill or disabled may be servedmentathy-retarded by delivering a copy

of the summons and complaint to the confinedineempetent person and if one,

to the person sby—delweﬁng—eeples—te—&&rd—meempeten{—s guardian or
guardian {of eitherthe person’s persen-orthe-estate.

() __When service is not required.)—+f-any-he-has: If the institution’s
superintendent of satd-nstitution-or similar official or person certifies
on the summons or an accompanyingshat-eertify-by certificate endersed
on-or-attached-to-the-summeons-that the person said-inrcompetent-is
mentally incapable of responding to process, service of the summons

and complaint willersueh-incompetentshat not be required.

(i) Appointing Where said confined incompetent has neither
guardian ad litem if guardian or conservator does not exist. If the
person does not have a guardian oraer conservator, the court mustshat

appoint a guardian ad litem fer—said-incempetent-to whom copies
willshall be delivered.

Person other than minor or mentally incompetent person whowhere

(E)

service-ofa-summons is a plaintiff or has adverse interest.

() Considered not to exist. If Rule 4(d)(2)(required-under{A), (B), or}
and (C) requires service onef-this-subparagraph—to-be-made-upen a
person other than the minorinfant, incompetent, or incapable defendant,
and if the othersueh person is a plaintiff in the action or has an interest
in ittherein adverse to thethat-of-said defendant, then the othersuch
person mustshal be considereddeemed not to exist for purposesthe

purpose of service and the requirement of service.

B(ii) Fails to satisfy Rule 4(d)(2)(+A), (B), and (C). And serving
the other person fails to satisfy Rule 4(d)(2)(A), (B), or (C).}-and

Appointing guardian ad litem if person other minor or mentally

incompetent person does not exist.

When appointed. If Rule 4(d)(2)(A) or (B) requires(G)-ef-this-subparagraph

shal-not-be-metby service on avpen-such person who does not:




other than the mlnormt-ant mcompetent or mcapable defendant then

the court mayshal appoint a—guardian—ad—titem—for thean—infant

defendant underthe-age-of 12 years-and-may-appeinta guardian ad litem
forsueh-otherdefendantto whom a copy of the summons and complaint

willshall be delivered and must do so for a minor under age 12. -

(i1) Additional service. Serving the quardian ad litem with a copy of the
summons and complaint does not satisfy a requirement in Rule
4(d)(2)(A), (B), and (C) to also deliver a copy to the minor,
incompetent, or incapable defendant.

Confined to
(3) Ypon-an-individual-confined-toa-penal institution;_exception for_unmarried

minor or mentally incompetent.

3)}(A) ___Individual confined to penal institution. An individual confined to a
Mississippi—ef-this state or local penal institution may be served ef-a

subdivisien-efthisstate-by delivering a copy of the summons and complaint
to the Qerson mdtmdeel—exeept—thaﬂ#hen—the—mdnade&kte—be—senmd—t&en

(B) Exception for unmarried minor or mentally incompetent. But if the
person is an unmarried minor or mentally incompetent, Rule 4(d)(2) applies.

Corporation, partnershlp,

(4)

or other
unincorporated association. A domestic or foreign corporation, partnership, or
other unincorporated association-which-is subject to suit under a common name
may be served; by delivering a copy of the summons and ef-the complaint to an
officer, a-managing agent,er general agent, or to-any-other agent authorized by
appointment or by-law to receive service-ef-process.




Q)

(6)

(7)

(8)

Upen-the-State of Mississippi or state department, officer, or _institution. The
following may be servedany-ene-of-its-departments,—officers—orinstitutions; by

delivering a copy of the summons and complaint to the Attorney General of the
State of Mississippi:-

(A) The State of Mississippi; and
(B) A department, officer, or institution of the State of Mississippi.

County. Abpen-a county may be served by delivering a copy of the summons and
complaint to the president or clerk of the board of supervisors.

Municipal corporation. AYpen-a municipal corporation may be served by
delivering a copy of the summons and complaint to the mayor or municipal clerk

 coid rnicioal on

Other _governmental entity. A Upen-any-governmental entity not otherwise

mentioned in this rule may be servedabeve; by delivering a copy of the summons
and complaint:

(I)  To-te the person, officer, group, or body responsible for the entity’s
administration;

(ii) _The -of that-entity-or-by-serving-the-appropriate legal officer—H-any;
representing the entity; or

£8)(iii) A--Service-upon-any person who is a member of the “group” or

“body” responsible for the entity’s administration-of-the-entity-shat-be
Sedeppd

(e) Waiver.

(1)

Who may waive process; effect of waiver.

(2)

(A) Who may waive process. Other than Anyparty-defendant-whe-is-hot-an

unmarried minor or mentally incompetent person, a party defendant may
waive service of process, enter an appearance, or bothmay; without filing
aany pleading.

(B) Effect of waiver. The effect is -therein-walve-the-service-of process-orenter

his-er-herappearance-eitheror-beth—thrany-action-with-the same effectas if
the defendant washe-orshe-had-been-duly served with process; in the manner
required by law on the sameday-efthe date.

Requirements. The-thereef—Sueh waiver of service or entry of appearance

mustshall be:



(A) Written;

(B) Dated;

(C) Signed by the defendant;-t-writing-dated and signed

(D) Swaorn or acknowledged by the defendant or if notanrd-duby sworn to-or
acknowledged,-by-him-er-her-orhis-er-hersignature therete-be proven by two
{2}-subscribing witnesses before anseme officer authorized to administer
oaths.

(3) ByAny guardian,-er conservator may-tkewise-waive-process-on-himseH-and/or
hisward;and-any executor, administrator, or trustee; requirements.

(A) By quardian or conservator. A guardian or conservator may waive process
on the guardian, conservator, and ward.

(B) By executor, administrator, or trustee. An executor, administrator, or
trustee may-may-likewise waive process on the executor, administrator, or
trustee in ahimself-in-his fiduciary capacity.

(C) Requirements. In addition to Rule 4(e)(2) requirements, theHowever-such
wittten waiver of service or entry of appearance must:

(i) Be-be executed after the day en-which-the action was commenced;
(i) __Filed; and
fe)(iii) Recorded-and be filed-among the papers-1n-the cause and noted

on the general docket.

(f) _Return.

(1) Who. The person serving the process promptly must file proof of service with the
court.

(2) Form. Unless service is by the sheriff, a person mustshall make proof of service
Hhprpotiodhe con pepnntly fopnion o eane Y aporconcthor faon o cnprins
sueh-person-shall-make-affidavit.

(3) _Service thereof—serviceismade-under Rule 4paragraph-(c)(3). If service is by
mail under Rule 4(c)(3), the sender must make a }-efthis-rule,return by shal-be

made-by-the-sender’s-filing with-the requiredeeurt-the acknowledgment.
(4) Service under Rule 4(c)(5).receivedpursuant-to-such-subdivision: If service is
made on an out-of-state person under Rule 4paragraph-(c)(5).)-of-thisrule; the

sender must make a return _yshatLbemadeJeyJehesendep’s filing with-the-court-the
return receipt or the returned envelope marked “refused.”

H(5)Failing to make proof of service. FailingRefused-”—FatHure to make proof of
service does not affect the validity of the service.




{g)-Amendment. Unless it clearly Atany-thme-in-s-discretion-and-upon-such-terms




(0) appears that material prejudice would result to the-substantial rights of the party against
whom the-process is issued, the court may allow process or proof of service to be
amended:-

(1) Atany time;
(2) In its discretion; and
(3) On terms it deems just.

() Summens:-Time limit.LimitforService: If a serviceof the summeons-and-complaintis
not-made-upon—-a-defendant is not served within 90120 days after the fiing—of-the
complaint is filed, and_if the party en-whese-behalfsuch-service-was-required to serve

the defendant cannot show good cause why such-service was not made within that
period, the court—on its own with notice to that party or on a motion—must dismiss the
actionaction-shall-be-dismissed as to that defendant without prejudice-upen-the-court’s

tiative with Aot | on.

[Amended effective 5/May-1/82; 3/-1982Mareh-1/85; 2/,-1985;February-1/90; 7/,-1990;
Juhy-1/98; 1/3/02].-1998:January

Advisory Committee Historical Note

32002}

Effective 1/3/023anuary-3,-2602, Rule 4(e) was amended to delete a prohibition against
waiver of service of process by one convicted of a felony. 802-04804 So. 2d XVII (West
Miss. Cases 2002).

Effective 7/3uby1/98,1998, Rule 4(f) was amended to state that the person serving process
mustshall promptly make proof of service theresf-to the court.

Effective 2/February-1/90,-1996, Rule 4(c)(4)(B) was amended by striking the word
“calendar” following the word and figure “thirty (30)”; Rule 4(c)(4) was amended by adding
subsection (E); Rule 4(c)(5) was amended by changing the title to reflect service by certified
mail; Rule 4(d)(2)(A) was amended by substituting the word “person” for “individual” in
reference to the one having care of the infant. 553-56556 So. 2d XXXIII (West Miss. Cas.
1990).

Effective 3/Mareh-1/85,1985, a new Rule 4 was adopted. 459-62462 So. 2d XVI1II (West
Miss. Cas. 1985).



Effective 5/May-1/82,-1982, Rule 4 was amended. 410-16416 So. 2d XXI (West
Miss. Cas.
1982).

Advisory Committee Notes

Unless summons is by publication, afterAfter a complaint is filed, the clerk mustis

reguired-to issue a separate summons for each defendant.-except-in-the-case-of summeons
by-publicatien: The summons must contain the information required by Rule 4(b). Under
Rule 4(b),}-whichreguires the summons mustte notify the defendant that,—ameng-other
things; a failure to appear will result in a default judgment. The-by-default-Altheugh-—the




language mtends&—mtendeel to encourage a defendant defendantelef—enelan%s to appear to protect the
defendant’stheir interests. Forms 1, 2, 31A—1AA1B, and 4 providelC-areprovided-as
suggested forms for the various summonses.

The summons and a copy of the complaint must then be served on each defendant. This
rule provides for personal service, residence service, first-class--mail and acknowledgement
service, certified--mail service, and publication service.

Personal-service-isautherizedby-Rule 4(d)(1)(A) authorizes personal service and requires
delivery-of-a copy of the complaint and the-summons to be delivered to the person to be

served.

Residence—service—is—authorized—by-Rule 4(d)(1)(B) authorizes residence service and

requires that-a copy of the complaint and the summons to be left at the defendant’s usual
place of abode with the defendant’s spouse or other family member whe-is-above-the-age 16
or olderef-sixteen and who—is-willing to accept service. In addition, residenceResidence
service furtherrequires thata copy of the summons and complaint to be-thereafter mailed to
the defendant at the location where the complaint and summons were left.

Personal service and residence service may be made by a process server or the sheriff in
the county where the defendant resides or can be found. A party using a process server may

pay thesueh person anany-ameuntthatis agreed amount. Only theupoenbutonhythat amount
statutorily allowed as payment to the sheriff under Section 25-7-19 of the Mississippi Code

of 1972 Annotated section-25-7-19-(Supp-—2013)-may be taxed as recoverable costs in the
action. Summonses served by process servers should substantially conformbe-in-substantial
conformity with Form 1. SummonsestA—and—summonses served by sheriffs should

substantially conformbe-in-substantial-conrfermity with Form 2. TAA-

Rule 4(c)(3) authorizes firstFist-class mail and acknowledgement service.-is-authorized
by-Rule-4{c}{3). The plaintiff must mail the defendant: (1) a copy of the summons and
complaint; (2); two copies of a notice and acknowledgement conforming substantially to
Form 3;1B; and (3) a prepaid-postage paic—envelope addressed to the sender. Thebpen
recetpt—the defendant may execute the acknowledgement of service under oath or by
affirmation. If the defendant fails to execute and return the acknowledgement of service in a
timely fashion, the defendant may be ordered to pay the-costs incurred by the plaintiff in
serving the defendant by another method. This provision intendsis-tatended to encourage a
defendant to acknowledge service by first-class mail in order to avoid having to pay the-costs
that would otherwise be incurred by the plaintiff in serving that defendant.
ExecutingExeeution and returningreturn—ef the acknowledgement of service does not
walveeperate-as-a-watver-of objections to jurisdiction or venue. All jurisdictional and venue
objections are preserved whether Form 318 is completed and returned from inside or outside




the state. Although Miss. M-R. Civ. €P. 4(c)(3) is modeled after Fed. R. Civ. P. 4(d),
defendants who execute -and -return -the -acknowledgement -of -service -under Miss. -M-R.C-

Civ. P. -4(c)(3)— are acknowledqging actual service, but defendants who execute and return
the waiver under Fed. R. Civ. P. 4(d) are waiving service.




Publication-service-is—autherized-by-Rule 4(c)(4) authorizes publication service and is

limited to defendants in chancery court proceedings and other proceedings where aserviceby
publicationisautherized-by statute authorizes service by publication. Service by publication
is further limited to defendants who are nonresidents or who cannot be found within the state
after diligent inquiry. The requirements for service by publication are detailed in the rule and
must be strictly followed; otherwise service is ineffective. See Caldwell v. Caldwell, 533 So.
2d 413 (Miss. 1988)._

Certified-mat-service-is-autherized-by-Rule 4(c)(5) _authorizes service by certified mail
and is limited to out-of-state persons-eutside-the-state. The plaintiff must send a copy of the

summons and complaint to the person to be served by certified mail, return receipt requested.
Afterwards, the plaintifffang mustthereafter mail by first-class mail, postage prepaid, a copy
of the summons and complaint to the person to be served at the same address. The proofPrest
of serviceService must indicate the date on which the summons and complaint were mailed
by first-class mail and must also include as an attachment the signed return receipt or the
return envelope marked “refused.” Service onupen a foreign corporation, partnership, or
unincorporated association is effective even if the certified mail is delivered to and signed
for or refused by a person other than the addressee; if the person accepting delivery and
signing or refusing delivery is an officer or employee of the defendant andwhe-is authorized
to receive certified mail or who-regularly receives it.certified-matl: See Flagstar Bank, FSB
v. Danos, 46 So. 3d 298 (Miss. 2010) (finding service by certified mail onupen—a foreign
corporation effective where the—plaintiff—addressed tothe—certified—mail—to—theforeign
corporation’s registered agent for service of process,-and-the-certified-mathwas delivered to
the-proper address, and signed for by the-mail clerk rather than-the registered agent). Service
of process is not effective under Rule 4(c)(5) if the mailing is returned marked “unclaimed,
frefused,”—unelaimed” or “undeliverable as addressed.-” See Bloodgood v. Leatherwood,
25 So. 3d 1047 (Miss. 2010).

Rule 4(d) identifies the person to be served with process when the defendant is: (14)
a mentally competent married infant or a-mentally competent adult; (24) an unmarried
infant; (3)

(Hi} a mentally incompetent person whe-is-not judicially confined to an institution
for the mentally ill or mentathy—deficient; (4#v) a mentally incompetent person whe—is
judicially confined to an institution for the mentally ill or mentaly-deficient; (5v¥) an
individual confined to a state/local penal institution; (6-ef-this-state-ora-subdivision-of-this
state;:—{vt) a domestic or foreign corporation, partnership, or unincorporated association
subject to a-suit under a common name; (7vH) the State of Mississippi or one of its



departments, officers, or institutions; (8w##) a county; (9+x) a municipal corporation; or (10)x}
any other governmental entity.



Rule 4(e) provides for waiver of service of the summons and complaint. A waiver must
be executed after the day on which the action was commenced and thus-may be executed
without a summons having been issued.

Rule 4(f) provides that the person serving the process mustshat promptly file a return
of service with the court. For first-class mail and acknowledgement service, proof of
service mustis-te be made by filing a copy of the executed acknowledgement of service.
For certified--mail service, proof of service mustis-te be made by filing the return receipt
or the envelope marked “refused.” RequiringRefused"The-purpose-of-the reguirementfor
prompt filing of the proof of service enablesis-te-enable the defendant to verify the date of
service by examining the proof of service in the court records.

Under Rule 4(h), }providesthatif a service-is-net-made-upen-a-defendant is not served
within 90120 days after the filing-efthe-complaint is filed, the claims against that defendant

will be dismissed without prejudice absent good cause for failingthe-fature to timely serve
the defendant. If service cannot be made within the 90120-day period, it is clearly advisable
to move the court within the original time period for an extension.-eftime-tn-which-to-serve
the-defendant. If the motion for extension of time is filed within the 90120-day time period,

the time period may be extended for “cause” undershewnpurstant to Rule 6(a)(5b}%1). If
a motion for extension of time is filed outside of the original 90120-day time period, the

movant must show “good cause” for the failure.-to-thmely-serve-the-defendant pursuant-to
Rule-4{h). See Johnson v. Thomas, 982 So. 2d 405 (Miss. 2008) (former 120-day time

period).




Rule 5. Serving and filing pleadings and other papers.

(a) When required.

)__




RULE S SERVICEAND HIEING-OFPLEADINGS-
ANB-OFHERPAPERS

(1) Service_on parties. Unless -\When-Reguired-—Exeept-as-otherwiseprovided-in

(2)

these rules provide otherwise, all parties must be served with:

(A) An-every order stating it mustreguired-by-ts-termste be served;

(B) Asevery pleading filed aftersubsequentto the original complaint unless the
court orders otherwise erders-because there aresf numerous defendants;

(C) A ;everypaperrelating-te-discovery paper required to be served upon a party
unless the court orders otherwise;

(D) A-ordersrevery written motion exceptetherthan one thatwhich may be heard
ex parte;; and

(E) _Aevery written notice, appearance, demand, offer of judgment, designation
of record on appeal, or-ané similar paper..

Defaulted party. Service is not required-shat-be-served-upen-each-of the-parties:

No-service-need-be-made on a partyparties in default for failingfature to appear.
But a pleading-exeept-thatpleadings asserting new or additional claims for relief
against the defaulting party mustthem-shal be served according to upen-them-in

the-mannerprovidedin-Rule 4.

@)}(3) Seizing property. If seizing property begins—for-service-ef-summens—n an

action, and-begun-by-seizure-of propertyr-which no person is or needs toneed be
oris-named as a defendant, any-service required to-be-made-prior to the-filing ef

an answer, claim, or appearance mustshal be made onupen the person who
hadhaving custody or possession of the property when it was seizedatthe thme-of

(b) Manner.

(1)

Attorney of record. Unless the court orders{l)-ServiceHow-Made\Whenever

uhder-these-rules service on a party, service mustisreguired-erpermitted-to be
made on a party’s attorney.

(A) How. Service must be made onupen—a—party—who—is—represented-by an
attorney/ of record in the proceedings, the service shall be made upon such
attorney unless service upon the party himself is ordered by:

(i)  Deliveringthe-court—Service-upon-the attorney-orupon-a-party-shall-be
made by delivering a copy;




(B)

(ii) By electronically-te-him:-orby transmitting it;_
(iii) By-to-him-by-electronicmeans;—orby mailing it to thehim-at-his last

known address;

(iv) If;eri no address is known, by leaving it with the elerk-of-the-court
clerk:; or

(v) If no address is known, by electronically transmitting it to the court
clerk.

Defining delivery. Delivering—by—electronic—means—Delivery—of a copy

(C)

within-thisrule-means:

(i) Handing-handing it to the attorney/-orto-the-party;

(il) Leaving-erleaving it at the attorney’s/party’shis office with ahis clerk
or other person in charge;

(iii) Leaving it at the attorney’s/party’s office -thereof-or-ifthere-is-ho-one
incharge-leavingitin a conspicuous place if no one is in chargethereir;
or

(iv) If-# the office is closed or the attorney/party does not have onepersen
to-be-served-has—neo-office, leaving it at the attorney’s or party’shis
dwelling house or usual place of abode with aseme person of suitable
age and discretion then-residing at it.

Defining electronically transmitting. Electronically transmitting means

sending by fax or email. Electronic transmission by fax must be to the
attorney’s fax number listed in the Mississippi Bar’s Lawyer Directory.
Electronic transmission by email must be to the attorney’s email address
listed in the Mississippi Bar’s Lawyer Directory.

(1) therein—Service by faxelectrenic-means is complete when the sender
obtains a proof of fax from the recipient’s machine showing the
transmission was successfully received.

(i) _Service by email is complete when sent. But if the email is
electronically returned to the sender shortly after transmission because
the email address was incorrect, an attachment exceeded a size limit, or
other reason, then service by email is not complete.

(iii) _If the sender does not obtain a proof of fax showing the transmission
was successfully received or if an email is electronically returned

shortly after senqueleetremc—eqmpmem—bemgesed-bﬁheaﬁeme%e#

auieemaueauy—aelmewleelge—the—tmsmﬁaen service is not complete

until the sending party obtains an acknowledgment from the recipient.



By}(D)  When complete. Service by mail is complete upon mailing.

(2) _&Electronic court systemCeurt-System-ServiceHow-Made. Where a court
has;by-lecalrule; adopted the Mississippi Electronic Court systemSystem, service
allowed orwhiehis required erpermitted-under these rules must conformshat-be
made-tn-conformity with the Administrative Procedures for Mississippi Electronic

CourtsCourt System procedures,
(c) Serviee-Numerous defendants.

©)(1)  |fDefendants—In—any—action—n—which there are an unusually large
numberpumbers of defendants, on atheceurtupoen motion or efits own, the court

nitiative; may order:thatservice

That



(A) of the defendants’ pleadings ef-the-defendants-and replies to them do not
thereto-need tonet be servedmade-as between the defendants;—and-that-any

(B) That a crossclaim, counterclaim, or matter constituting an avoidance or
affirmative defense in the defendants’ pleadings will be consideredeentained
theretn-shat-be-deemed to be denied or avoided by all other parties; and-that
the

(C) That filing theef-any-such pleading and servingservice-upen the plaintiff
constitutes due notice efitto allthe parties.

(2) A copy of theevery-such order mustshall be served onupen-the parties in asueh
manner and form as-the court directs.

(d)_Filing.

(1)  When. BeforeAHps
be#ledwﬁsh—ﬂs&ee{%eﬁhe#befe#e service or Wlthln a reasonable time afterwards
a paper after the complaint that requires service on a party must be filed with the
court.

(2) Discovery papers. Unless the court orders otherwisethereafter butunlessordered

by-the-court, discovery papers do not need tonet be filed until used in awith-respect
to-any proceeding.
h(3) _ Proof of service. Proof a-efany paper was served mustshaH be by a signedupen

certificate of servicethepersen-executing-same.

(e) Defining(1) Filing With the Court Defined. The filing of pleadings and other papers
with the court; electronically-as+equired-by-theseriles-shal-be-made by filing.

©)(1) __ Filing-them with the-elerk-efthe-court. Under these rules, pleadings and other;
exceptthatthe judgemay-permitthe papers mustte be filed with the court clerk. But
the court may allow papers to be filed with the judge; if so the judge musthim-in
which-event-he-shall note thereen-the filing date on the papers and-ferthwith
transmit them to the office-of the-clerk.
Electronically filing with the court. By local rule conforming with the Administrative
Procedures for Mississippi Electronic Courts, a

(2) (2)ElectronicFiling-with-Court-Defined—A—court may—by-loecal-rule; allow

pleadings and other papers to be filed, signed, or verified by electronic means-#

conformity with the Mississippi Electronic Court System procedures, Pleadings

and other papers filed electronically in compliance with the procedures are written
papers for purposes of these rules.




[Amended effective 3/Mareh-1/89,-1989; Amended effective 1/January-8/09,-2009, for the
purpose of establishing a pilot program for Mississippi Electronic Court System.]

Advisory Committee Historical Note

Effective 3/March-1/89,-1989, Rule 5(b) and Rule 5(e) were amended by authorizing the
service and filing of pleadings and documents by electronic means. 536-38538 So. 2d XXI

(West Miss. Cas. 1989).

Advisory Committee Notes

Rule 5 promotes (1) expeditiousprevides—an—expedient—method—ef-exchanging
written and electronic communications between parties and (2)a# efficient system-effiling
papers—with the clerk. TheThis rule presupposes that-the court has—already has
personalgatned jurisdiction-ever—the—parties. A “pleading filed aftersubsequentto the
original complaint asserting;which-asserts a claim for relief against a person over whom
the court has not at-the-thme-acquired jurisdiction at the time; must be served upon-such

persen




aleng-with a copy-ofa-summons.

An ex parte motion does not need-ir-the-same-manneras-the-copy-of-the-summeons-and-
complaintisreguired to be served upon-the-original-defendants.

/\

7 +ec-but should be filed.
See;-see also |\/|ISS R. CIV P. R&l&Sl(b) The Ilstenumerauen of papers in Rule 5(a)(1) }

whrehar:&re%wed%%e%ewedrls not exhaustlve A motions Wlth an affldawt must— also be

served under Rules 6(d) andin

Rule 5(b)(C) addresses transmission by fax or email. The rule presupposes attorneys

maintain up-to-date fax numbers and email addresses in the Mississippi Bar’s Lawyer
Directory.

Under Rule 5(b)(C)(i), service by fax is complete when the sender receives a proof of fax.
The proof of fax must show the transmission was successful, including the date it was sent,
the number of pages transmitted, the recipient’s fax number, and other usual confirmatory
information. In contrast, under Rule 5(b)(C)(ii), service by email is complete when sent. But
if the email is returned shortly afterwards, service is incomplete.

If the sender fails to obtain a proof of fax or the sender’s email is “bounced” back, service
iIs incomplete unless the recipient acknowledges otherwise under Rule 5(b)(C)(iii). These
provisions intend to update the rule and align it with modern practice, including service by
email.

The Mississippi Electronic Court (MEC) system is an optional An—electronic case

management system-and electronic filing system_for —knewn-as-the-Mississippi-Electronic

Court-System-(MEC)Hs-optional-for-the-chancery, circuit, and county courts. But -hewever;
the-procedures in the Administrative Procedures for Mississippi Electronic Courts efthe MEC

must be followed ifwhere a court has adopted and implemented the MEC by local rule.
ToFherefore;to the extent the Administrative Procedures for Mississippi Electronic Courts
addresses serving and filingMECprocedures-address-serviceandfiingof pleadings and other
papers, the procedures should be followed to satisfy Rule 5(be) and Rute5(dk). For purposes
of Rule 5(d), the Administrative Procedures for Mississippi Electronic Courts provides e);
the- MECproceduresprovidereasonable exceptions to requiring thereguirementofelectronic
filing. See State of Mississippi Judiciary Administrative Office of Courts, Administrative
Procedures for Mississippi Electronic Courts: Electronic Means for Filing, Signing,
Verification, and Service of Pleadings and Papers, https://courts.ms.gov/mec/mec.htmlSee;

beite.




Service Altheugh-service-must be made within specifiedthe times. Butpreseribed; filing
may occur after service ispermitted-to-be-made-within a reasonable time. Examples where
filing occurs-thereafter—tnstancesreguiringthepleadingto-befiled before serviceisserved
include a Rule-3{complaint} and any-other pleadingspleading stating a claim for relief served
which—is-necessary-to-serve-with a summons. UnderPursuant-to Rule 5(c),)}{rumerous
defendants)-the filing ef-a pleading_and serving ;—ceupled—with-service—on-the plaintiff

constitutes;+s notice to the parties. Rule 65(b)(C)(ii) requires temporary restraining orders to
be filed forthwith-in the clerk’s office.

To obtain immediate court action, under Rule 5(d)(1)e}; a party may file papers with the

judgeritthelatterpermits; and obtain ansuch order if allowed.asthejudge deemsproper- Rule
5(d)(1e) should be read in conjunction with Rules 77(a)-{couris-always-epen), 77(b}{trials
and-hearings-orderstr-chambers), and 77(c).

Rule 5(b) does not apply to serving a summons; Rules 4 and 81(d) completely cover that
subject.




Rule 6. Time.

(a) Computing. The following applies when computing time in these rules, local rules,

court orders, and statutes silent on how to do so:
(1) Days or longer. For days or longer time periods:
(A) Exclude the first day:
(B) Count all days, including intermediate Saturdays, Sundays, and legal
holidays; and
(C) Include the last day.

(1)  If the last day occurs on a Saturday, Sunday, or legal holiday, continue
counting until the next day that is not one.

(if) If the last day occurs on a day the courthouse or }<{clerk’s office is
closed, continue counting until the next day it opens.and-orders—by
clerk).

(2) Hours. For hours:
(A) Beqin counting on the event that triggers the time period; and
(B) Count all hours, including intermediate Saturdays, Sundays, and legal
holidays.

(1) If the last hour occurs on a Saturday, Sunday, or legal holiday, continue

to the same time on the next day that is not one.
(3) “Last day.” Unless a statute, local rule, or court order states otherwise:
(A) For electronic filing, the last day ends at midnight in the court’s time zone.
(B) For filing by other means, the last day ends when the clerk’s office is
scheduled to close.
(4) “Leqgal holiday.” A legal holiday means the day defined as one by statute or

governor.

(b) Extensions.

W

hen an act may or must be done Rule5{b)}hashoapphicationtoserviceofsummens;

thatsubjectiscompletelycovered by Rule-4-and Rule 81 {d)-



eeurtaneetre%ea&ltewedte%eden&ateFW|thln a specmed tlme the court

for cause shown may:

(A) Extend it -atany-time-ta-ts-diseretion{-with or without a motion or notice
order-the-period-enlarged-if acting or requested to do soreguestthereforeis
made before the original time expiration-oftheperiod-originally preseribed-or

as-extended-by-aprevious-order-or an extension expires.
(B) Extend it on aeza—epen motlon if the orlqmal t|me explred and if the movant

elenewhereiarture to act becausewasthereselt of excusable neglect
By (C)  The court;-butit may not extend the time for actingtaking-any-action

under Rules 50(b), 52(b), 59(b), 59(d), 59(e), 60(b), and 60(c) unless one of

those rules states otherwiseexeept-to-the—extent-and-under—the—conditions
oprelasiatad,

(c) UHaﬁeeteel-b%Explratlon of court term TheIerm—'FheperredreHrmeLpre\Aeed—fer

contlnued eX|stence or explratlon of a court termef—eeurt—'mee*lsteneeeee*p#atrerpef
a-term does not affect or limit a court’sefceurtin-no-way-affects-the power to act efa

court-to-do-any-actor-take-any-proceeding-in-a-civiaction-consistent with these rules.

(d) Time for motion, hearing notice, and affidavit: exceptions.

(1) Time for motion and hearing notice; exceptions.




(A) Metions—A written motion_and notice of hearing must be served at least 14
days before the hearing except when:

(i) The motion -etherthan-ene-which-may be heard ex parte;

(i) _These rules set -and-notice-ofthe-hearingthereofshallbe servednotlater
than-five days-before the time fixed for the-hearing,unless-a different

time; or

(iii) _Aperiod is fixed by these rules or by order of the court. Such an order

sets a different time.

(B) For goodmay-fer cause shown, a party may move-be-made-on ex parte
forappheation—When a court order setting a different time.

(2) _Time formetionissupported-by affidavit;_exceptions.

(A) A motion supporting ans-the affidavit mustshall be served with the motion.

(B) _Unless;-and;-execeptas-otherwiseprovidedin Rule 59(c) states otherwise, an);
opposing affidavit mustaffidavits—may be served nonet later than seven

daysene-day before the hearing.

{eh(i) The;unless-the court may allow an opposing affidavitpermits-them to
be served at some other time.

{e)-Additional—Time—After—Service by mail: additional time. WhenMail-
Whenever a party mayhas—theright or mustis—+regquired-to-do-some act er-take-seme
pmee&ng&wnhm a specmed time after serwcepresenbed—peﬁedjaﬁepthe%eﬂﬂeeeta

by mail, three_




(e) days areshall-be added afterto the preseribed—period_would otherwise expire. The
additional time—Fhis-subdivision does not apply to respondingrespenses to service of a
summons under Rule 4.

[Amended effective 3/Mareh-1/89,-1989; amended effective 6/June-24/92,-1992; amended
effective 7/1/08.]

July-1:-2008-}
Advisory Committee Historical Note

Effective 6/June-24/92:-1992, Rule 6(a) was amended to provide that the legal holidays
which cause a period of time to be enlarged are those defined by statute. 598-02662 So. 2d
XXI-XXI (West Miss. Cas. 1992).

Effective 3/Mareh-1/89,-1989, Rule 6(a) was amended to abrogate the inclusion of time
periods established by local court rules. 536-38538 So. 2d XXI (West Miss. Cas. 1989).

Advisory Committee Notes

Clerks’H-is-not-uncemmeon-forclerks” offices and courthouses to-be-closed-occasionally

close during what-are-normal working periods..—#hetherby-tocal-custom-or-fora-special

purpese-such-as-attendance-at-a-funeral:- Rule 6(a) obviates was-drafted-to-ebviate-any-harsh
result-that-may-otherwise harsh resultsensue when an attorney; faced with an important filing

deadline unexpectedly -discovers thatthe courthouse or the-clerk’s office is unexpectedhy
closed.

Rule 6(b) gives the court wide discretion to enlarge the-various time periods both before
and after the actual-termination-of-the-allotted time_terminates. But a —eertain-enumerated
cases-being-exeepted—A—court cannot extend the time for: (1) ferfiling ef-a motion for
judgment notwithstanding the verdict underpursuant-to Rule 50(b); (2)#)-for filing a motion
to amend the court’s findings underpurstantto Rule 52(b); (3)HH-fer filing a motion for new
trial underpursuantto Rule 59(b); (4)kv)-fer filing a motion to alter or amend the judgment
underpursuantte Rule 60(b); (5)vh-fer filing a motion to reconsider a court order transferring

a case to another one under eourt-pursuant-to-Rule 60(c); or (6)vi)-fer entering a sua sponte
order requiring a new trial underpursuant to Rule 59(d).

Extending the time period requires a party to show Hmpertanthy-such-enlargementistobe

made-onlyfor-cause for doing soshewn. If a motionthe-apphecation for additional time is
filedmace before the period expires, the request may be made ex parte; if it is filedmade after

the expiration-ef-the-period expires, notice of the motion must be given to other parties, and
the only cause for which extra time can be allowed is “excusable neglect.”




Rule 6(c) does not abolish court terms; it merely provides greater flexibility to the

courts in performing aattendingthe myriad of functions-they-mustperform, many of which
previously occurredwere-heretofore




possible only during term time. The rule is also consistent with otherthe provisions
specifying aelsewhere-herein-that-preseribe-a-speectfic number of days for taking certain
actions rather than linking time expirations to the-opening day, e+final day, or any-other day
of a court term. E-ef-court—e.g., Rule 6(d) (motions and notices of hearings thereento be
served not less than 14five days before timefixed-for-hearing);};-and Rule 12(a) (defendant
to answer within 30thirty days).



SECTION 3



CHAPTER-HL. PLEADINGS;-AND MOTIONS; OTHER PAPERS

Rule-RULE 7. Allowed pleadings; motion and other papers: form.PEEADINGS-
ALELOWED- FORM OFMOTIONS

(a) Allowed pleadings.

(1) Only these pleadings are allowed:

(A) A complaint;

(B) _An answer to Pleadings—Fhere-shal-be-a complaint;_

(C) A-and-an-answer—a reply to a counterclaim specifically designated as a
counterclaim;

(D) __An counter-claim-denominated-as-such;-an-answer to a crossclaim;

(E) A eross-claim—H—the—answer—contains—a—cross-claim—a—third-party
complaint;_

(F) Ananswer to, if a person who is not an original party is summoned under
the provisions of Rule 14; and a third-party answer, if a third-party
complaint; and

@)}(G)  If ordered by the court, isserved—No-other-pleading-shal-be-alowed;
exceptthatthe courtmay-ordera reply to an answer or a-third-party answer.

fodelonc ons ilnap Ponn oo

H—
(2) Aa-No other pleading will be allowed.

(b) Motion. A request for aapplication-te-the court feran-order mustshal be by a filed
motion.

(1) Form. Unless filed-which-unless-made during a hearing or trial, a motion must:

(A) Be filedshaH-be-made in writing;
H(B)  State;shal-state with particularity the grounds for seeking an order;

andtherefor, and shall set forth the relief or order sought. The requirement of
sdinade bl Lo ten s o o olnloe i nuepllien pofes of Lae neaplie
ofthe-motion-

(C) State the requested relief.

Rules governing




(2) The-rules—apphicable—te captions, signing, ander other matters of form inef
pleadings apply to a-motions and other papers-previded-forby-theserules.

(c) Size-ef-Paper size. Pleadings—AH-pleadings, motions, and other papers, including
depositions, mustshall be made—on 8 1/2" by 11" paper. Deposition formatting
mustFhe—formatfor-al-depesitions—shall comply with the Guidelines for Court

Reporters according toas-previded-in Mississippi Supreme-Court-Rule of Appellate
Procedure 11(c).-

(d) Demurrer, plea abolished. A demurrer, plea, and exceptionBemurrersPleas;-ete;
Abelished-Demurrers;pleasand-exeeptions for insufficiency of a pleading willshal

not be used.

Advisory Committee Historical Note

Effective 11/Nevember19/92,-1992, Rule 7(c) was redesignated Rule 7(d), and a new
Rule 7(c)}; requiring letter--size paper for all pleadings, motions, and other papers was
adopted. 606-07-667 So. 2d XIX-XX (West Miss. Cas. 1993).






Rule 8. General pleading rules.




RULE 8-GENERAL RULES OFPLEADING

(a) Claims for reliefRelief. A pleading statingwhich-sets—forth a claim for relief_must;
whetheran-original-claim;counter-claimrcross-claimy;orthird-party-clatm;shall contain;

(1) Aa short and plain statement of the claim showing that the pleader is entitled to
relief;; and;

(2) Aademand for judgment for the requested relief.

2} A) _ -to-which-he-deems—himsel—entitled—Relief in the alternative or ef
several-different types of relief may be demanded.

(b) Defenses; admissions; denials.

(1) Requirements. In responding to a pleading, a-Ferm-ofDenials—A party must:

(A) Stateshal-state in short and plain terms his-defenses to each elaim-asserted
claim; and

(B) Admit-shal-admit or deny the allegations asserted againstaverments—upon
which the party.

(2) Denials: responding to substance. A denial must fairly respond to the substance
of an allegation.

(3) Denials: general; specific. Subject to Rule 11 obligations, aadverse party may in
good faith deny jurisdictional grounds and all other allegations by general denial.

(A) Otherwise, a party must either:

(1) Specifically deny designated allegations; or
(ii) Generally deny all allegations except those specifically admitted.

(4) Partial denials. A party intending in good faith to deny only part of an allegation
must admit the part thatrelies—H-he is true and deny the rest.

b)(5) Lacking sufficient knowledge or information. A party lackingwitheut
knowledge or information sufficient to form a belief aboutas-te the truth of an
allegation must state averment-he-shal-so. The statement-state-and-this has the

effect of a denlal Qen%%hauiamyﬁeeuhesubstane&eﬂheavepmem&d%m




(c) Affirmative defenses.

(1)

Requirements In respondlnq to a pleadlnq, a party must afflrmatlvely state

matter—eensmufemgran av0|dance or afflrmatlve defense, mcludlng
(A) Accord and satisfaction;

(B) Arbitration and award;

(C) Assumption of risk;

(D) Contributory negligence;
(E) Discharge in bankruptcy:
(F) _Duress;

(G) Estoppel;

(H) Failure of consideration
() Fraud;

(J) _llegality

(K) _Injury by fellow servant;
(L) Laches;

(M) License;

(N) Payment;

(O) Release;

(P) Res judicata;

(Q) _Statute of frauds;

(R) Statute of limitations; and

(S)  Waiver.

€)(2) Mistake. If justice so requires, when—When a party—has mistakenly

designatesdesignhated a defense as a counterclaimeeunter-claim or a
counterclaimeounter-clabm as a defense, the court musten—terms,—fjustice—seo
Feqe#es—sheu treat the pleading as properly designated and may impose terms for

doing soif there had been proper designation.




(d) EffectofFailure to deny. WhenDeny-Averments-in a pleading-te-which-a-responsive
pleading is required, an allegation other than one relatingthese-as to the amount of
damages_is;-are admitted ifwhen not denied. Ifintheresponsivepleading—Avermentsin

a-pleading-to-which no responsive pleading is required, the allegation is -erpermitted
shall-be-taken-as-denied or avoided.




(e) Pleading requirementsto-Be-Concise-and-Direct-Consistency.

(1) Generally. Each allegation mustaverment-of-a-pleading-shal be simple, concise,
and direct. No technical formferms of a pleading or motion ismetiens-are required.

(2) Consistency: number.

(A) A party may statesetforth two or more claimsstatements—ef-a—¢claim or
defensesdefense alternatively or hypothetically;either in a singleene count or
defense or separately. If one of inseparate-counts-ordefenses—When-two-or
more-statements-are-made-in-the statements is akernative-and-one-ofthem-if
made-thdependenthyrwould-be-sufficient, so is the pleading.

42—)(8) There IS no I|m|t on the number of —rs—eet—made—msuiﬁeient—ley—the

statea&manyseparate clalms or defenses a party may state Separate cIarms

or defenses do not haveas-he-has,—regardless-of-consistency—AH-statements
shal-be-made-subjeet to be consistent. Butthe obligations statedset-ferth in

Rule 11 apply to all statements. -

(H Construction. A pleading must-efPleadings—AHpleadingsshal be se-construed so as

to do substantial justice.

(o) Not read or submitted. Except as admitted into evidence, pleadings must not be
considered by the jury.

(g)—DlscIosmq mfancv or qual dlsabllltv APleaeImgséhaM—Net—Be—Read—er

(h) Bisclosure-of Minerity-or-Legal- Disabihty—Every pleading or motion madeby-or-on
behalf of a person under legal disability must state so shaH-setferth-such-factunless the
fact-of-legal-disabitity-has-been-disclosed in a previousprier pleading or motion in the
same-action. -orproceeding.

Advisory Committee Notes

Rule 8 allows claims and defenses to be stated in general terms so that the client’s rights
of-thechentare not lost due to counsel’sby poor drafting skills. All cases must satisfy Rule
8(a) notice-pleading standards. The purpose of Rule 8 is to put parties on notice of the claims
against them. E.g., BB Bugagies, Inc. v. Leon, 150 So. 3d 90, 101 (Miss. 1994).




eounsel-Under Rule 8(a), “it is only necessary that the pleadings provide sufficient notice
to the defendant of the claims and grounds upon which relief is sought.” See DynaSteel Corp.
v. Aztec Industries, Inc., 611 So. 2d 977 (Miss. 1992). No “magic words” are required, and
the pleadings must only provide sufficient notice of the claims and basis for relief. BB
Buggies, Inc., 150 So. 3d at 101 (quoting Estate of Stevens v. Wetzel, 762 So. 2d 293, 295
(Miss. 2000)).

But Rule 8 “does not eliminate the necessity of stating circumstances, occurrences, and
events which support the proffered claim.” PACCAR Fin. Corp. v. Howard, 615 So. 2d 583,

589 (Aplaintif-must-setforthMiss. 1993). A plaintiff must state direct or inferential fact

allegations concerning all elements of a claim. See Penn. Nat’l Gaming, Inc. v. Ratliff, 954

So 2d 427, 432 (MISS 2005) Meﬂens—epplead+ngs—seekmg—meémeauen—ef—ehud—eustedy

factual conclusmns are |nsuff|C|ent See Cook v. Wallot, 172 So. 3d 788, 801 (Miss. Ct. App.

2013) (quoting Penn Nat’l Gaming, Inc., 954 So. 2d at 431).

To modify child custody, a motion or pleading must allege adverse effects due to a
material change. The motion or pleading is insufficient if it alleges that an adverse change
will occur unless the modification is granted.




See, e.0., McMurry v. Sadler, 846 So. 2d. 240, 244 (Miss. Ct. App. 2002).

In cases involving joinder of multiple plaintiffs, the complaint must identify: (1) the name
of the defendant or defendants against whom each plaintiff asserts a claim; (2) the alleged
harm caused by specific defendants as to each plaintiff; (3) the location at which the harm
was caused; and (4) the time period when the harm was caused. See 3M Co. v. Glass, 917 So.
2d 90, 92 (Miss. 2005); Harold’s Auto Parts, Inc. v. Mangialardi, 889 So. 2d 493, 495 (Miss.
2004). Failure to provide this “core information” is a violation of Rules 8 and 11. Plaintiffs
in thesesueh cases must also plead sufficient facts to support joinder. Glass, 917 So. 2d at 93;
Mangialardi, 889 So. 2d at 495.

Under Rule 8(c), requiring a defendant to)’sreguirementthatdefendants plead affirmative

defenses when-answering-is intended to give fair notice efsuch-defensesto-plaintiffs-so-that
they-may-respend-to the plaintiff for responding to them.sueh-defenses: Just as Rule 8(a)

requires only that the plaintiff give the defendant notice of a claimthe-claims, Rule 8(c)
requires only that the defendant give the plaintiff notice of athe defense. “A defendant’s
failure to timely and reasonably raise and pursue the enforcement of any affirmative defense
or other affirmative matter or right which would serve to terminate or stay the litigation,
coupled with active participation in the litigation process, will ordinarily serve as a waiver.”
Kimball Glassco Residential Ctr., Inc. v. Shanks, 64 So. 3d 941, 945 (Miss. 2011) (citing MS
Credit Ctr., Inc. v. Horton, 926 So. 2d 167, 180 (Miss. 2006)).

hve—A defense
IS an afflrmatlve defense |f the defendant bears the burden of proof. See Natchez Elec. &
Supply Co., Inc. v. Johnson, 968 So. 2d 358, 361 (Miss. 2007). “A matter is an ‘avoidance or
affirmative defense’ only if it assumes the plaintiff proves everything [alleged]he-aHeges and
asserts, even so, the defendant wins. Conversely, if, in order to succeed in the litigation, the
defendant depends upon the plaintiff failing to prove all or part of his claim, the matter is not
an avoidance or an affirmative defense. A defendant does not plead affirmatively when [he
merely denying]eenies what the plaintiff has alleged.” Hertz Commercial Leasing Div. v.
Morrison, 567 So. 2d 832, 835 (Miss. 1990).

The listExamples of seme-affirmative defenses ermatters-of-avoidance-thatare-not
enumerated-in Rule 8(c) is not intended to be exhaustive. See, e.g., Loggers, LLC. v. 1 Up

Techs., LLC, 50 So. 3d 992, 993 (Miss. 2011) (but-which-have-beenrecognized-by-the
Supreme Courtincluderthe failure of a-foreign LL Chmited-Hability-corperation transacting
business in the-state to register to do business as a-prerequisite to matntaining-an-action
under Miss. Code Ann. §in-state court-asrequired by Mississippt Code Annotated section

79-29-1007(1)); Price){Supp—201(see-Loggers, LG v. Clark, 211 Up-Fechnologies;
L C-50 So. 3d 509, 524992993 (Miss. 2009) (2614)-immunity under the-Mississippi

State Tort Claims Act); Meadows{see-Price v. Blake, 36Clark—2% So. 3d 1225, 1232-

33509,524 (Miss. 2010) (n02009))faiure-to-comply-with-the-requirement-ofa certificate
of expert consultation in medical malpractice cases under Miss.asreguired-by-Mississippt




Code Ann. 8Annetatedsection 11-1-58); Stuart {Supp-2011){seeMeadows
v. Univ. of Miss. Blake;-36Med. Ctr., 21 So. 3d 544, 549-504225,-1232-33 (Miss.

2009) (noncompliance2010));—plaintiff’s—non-comphance with the—90-day notice
requirement under Miss.centained-in—Mississippt Code Ann. 8Annetated-section 11-46-
11(1)(Supp—201){see-Stuart-v—University-of Miss-MedCt21)); Ms.-Se--3d-544,-549-
50-(Miss—2008))-the-assertion-of-the right-to-arbitrate {see-Ms. Credit Ctr., Inc. v Horton,
926 So. 2d 167, 179 (Miss. 2006) (right to arbitrate); Eckmann v. 2606)}-Moore, 876 So.

2d 975, 989 (Miss. 2004) (apportlonment of fault under Miss. pH—FSH&H-H-GM—I—S&lSSI-ppl Code
Ann. 8Annotatedsection 85-5-7 .

diss—) 2004)) argument thata




contractual acceleration clause is an un-enforceable penalty (see Hertz Comm’l

Leasing Div.

v. Morrison, 567 So. 2d 832, 834 (Miss. 1990) (contractual acceleration clause as

unenforceable penalty); Bailey v. J+thefature-ofa-Georgia Cotton Goods Co., 543 So. 2d
180, 182-83 (Miss. 1989) (failure of foreign corporation transacting business in this-state
to obtain a-certificate of authority as prerequisite to matntatning-an-action under Miss.ia

thm&a%ea%eq&wed—by—%s&sﬁpm Code Ann §Anneta¢ed—seenen 79 4

%Mﬁs=415 02); O’ Brlantv %989))—eleeﬂen49ﬂemed4es—ésee@—BHaHH—Hull 208 So 2d
784, 785 (Miss. 1968) (election of remedies); Charlot v. })-adverse-possession-as-a-defense
to-netghberinglandewners-actions{see-Charlot-v—Henry, 45 So. 3d 1237, 1243-44 (Miss.

Ct. App. 2010) (adverse possession);}the-defense-of-condonation-in-a-divorce—case{see
Ashburn v. Ashburn, 970 So. 2d 204, 212-13 (Miss. Ct. App. 2007) (condonation).}}-

The court may deny a/A party-may-be-denied leave to amend anis answer to include an
affirmative defense if thataffirmative defense-hasbeenwaived. See Hutzel v. City of Jackson,
33 So. 3d 1116, 1122 (Miss. 2010).




Rule 9. Pleading special matters.




(@)

(b)

RULE S PLEADING SRECIALMATTERS

Capacity. The capacity in which one sues or is sued must be stated in the party’sene’s
initial pleading.

Fraud; mistake; condition—Mistake—Condition of mindthe-Mind. In alleging al
averments-offraud or mistake, a party must state with particularity the the-circumstances

constituting fraud or mlstake—shau—lee—stateel—wmh—p&meelanty- Malice, intent,
knowledge, and other conditions of a person’s mind-efa-persen may be allegedaverred

generally.

(c) Conditions precedentPrecedent. In pleading a conditionthe perfermanceoroccurrence

of-conditions precedent, it is sufficient to allegeaver generally that all conditions
precedent have occurred or been performed. A party must deny the performance or
occurrence of a condition precedent with particularity.

©)(d) OfflClaI document or act; ordinance; spemal statute haveeeeu#eel—AeelenHLei

()

(f)

()

(1) Official Documentor-Act-Ordinance-or-Special-Statute-In pleading an official
document or act, allegingefficial-actitis-sutficient-to-aver-that the document was

legally issued or the act was legally done is sufficient.

(2)  An allegation identifyingin-comphance-with-the-law—n-pleading an ordinance
ofa—municipality-or statute by title, approval date, or otherwise is sufficient to

plead a municipal or a-county ordinance;;-e+ a special, local, or private statute; or

aany rlght derlved from them thete#em—ﬂseufﬁetem—te—tderm#speemeﬁly—the

Judgment. Allegingta-pleading a judgment or decision without showing jurisdiction to
render it is sufficient to plead the judgment or decision of a domestic or foreign court,
Judlual or quaS|-Jud|C|aI trlbunal or e#arboard or ofﬂcer —I{—IS—SHﬁﬁGPGHI—tG—aVGHhe

Time and place. Alleging time and place is material for purposesPlace—Forthepurpese
of testlng pleadlng the suﬁ|C|ency49f—arpleaeng—ave#mem%ef—Hm&and—plae&aFe

Special damage. An itemBamage—When-items of special damage mustare-elaimed;
they-shall be specifically stated.




(h) Fictitious parties. IfParties—\When a party statesistgnerantofthe-nameofan-oppesing

(i)

partyand-se-alleges in ahis pleading_that an opponent’s name is unknown, the opposing
party may be designated by any name. Process,-ang-when-his-true-name-is-discovered

the—proecess—and-all pleadings and proceedings in the action may be amended by
substituting the true name and giving proper notice to the opposing party once it is
known.

Unknown parties in_interest. AnParties—inthterest—n-an—action-where unknown
proper partyparties—are interested in the subject matter of anthe action,they may be
designated as an unknown partyparties in interest.




Advisory Committee Notes

To A-party-desiring-to-raise an issue as to a party’sthe legal existence, capacity, or
authority, the other-efa party must assert itsteh in the answer. If lack of capacity appears

affirmatively on the face of the complaint, the defense may be raised by a-motion
underpursuant-to Rule 12(b)(6) or-Rule 12(c).

“Circumstances” in Rule 9(b) refers to matters like: (1)such-as the time, place, and
contents of the-false representations; (2);+n-additionts the identity of the person who made
them; and (3) what the person obtained as a result.

Under Rule 9(g), }requires-a-detatled-pleading-ofspecial damages are alleged in detail.
Butand-enlya general pleading-of-general-damages are alleged generally.- General damages

are damages-thatare-typically caused by; and flow naturally from alleged;the injuriesateged.
Special damages are damages-thatare-unusual or atypical for the type of claim asserted.

Special damages mustarereguirecto be pleadpled with specificity so as to give the defendant
notice of the nature of the alleged damages. Examples of specialSpeeial damages include;
butare-nethmitedto; consequential damages, damages for lost business profit, and punitive
damages. See Puckett Mach.Maehinery Co. v. Edwards, 641 So. 2d 29, 37-38 (Miss. 1994)
(consequential damages must be plead with specificity); Lynn v. Soterra, Inc., 802 So. 2d
162, 169 (Miss. Ct. App. 2001) (damages—fer—lost business profitsprefit caused by
defendant’s-blocking efaroad are likely special damages). FailingHelaimantfats to plead
special damages with specificity could result in the reversal of a damages;-an award-fer-such

damages—may—be—reversed. The requirement that special damages must be stated with
specificity will be waived if special damages are tried by the-express or implied consent of

the parties underpursuant-te Rule 15(b).




D



RULE 10. Pleadings form.FORM-OFPLEADINGS

(a) Caption; party names. ANamesofParties—Every pleading mustshal contain a caption

statingsettingforth-the-name-of the court_ name, the-title-ofthe-action_title -the file
number, and Rule 7(a) designation.

(1) -asin-RuleZ{a)—In the complaint,-the-title-of the action title mustshat include the
names of all the-parties.

@}(2) __Insbutin other pleadings, it is sufficient to state the name of the first party on
each side with an appropriate indication of all othersetherparties.

(b) Paragraphs; separate statement.

(©)

(d)

(1) Separate-Statement—The first paragraph of a claim for relief mustshat contain
the names and—known,-the-addresses-of all the-parties_and their addresses if

known.
(2) _—All allegationsaverments of a claim or defense mustshal be assertedmade in
numbered paragraphs.

(A) The;the contents of each numbered paragraph mustefwhichshaH be limited
as far as practicable to a statement of a single set of circumstances.
(B) The;—and-the paragraph may be referred to by number in subsequentat

sueceeeding pleadings.

b}(3) __Each claim founded onupen a separate transaction or occurrence and each
defense other than a denial mustdenials—shall be stated in a separate count or

defense when doing sowhenever—a—separation facilitates presentingthe—clear
presentation-of the matters clearlysetforth.

Adoption by reference; exhibits. A statementReference;-Exhibits—Statements |n a

pleading may be adopted by reference in a-differentpart-of-the same pleading,-o+in
another pleading, or air-any motion. A copy of aary written instrument attached aswhich

is an exhibit to a pleading is a-part of the pleadingthereef for all purposes.

Copy must be attached.MustBe-Attached. When aarny claim or defense is founded on
an account or other written instrument, a copy thereof-should be attached to the pleading
or filed with itthepleading unless the pleading alleges sufficient justification for its

omission. -is-stated-in-the pleading-

[Amended effective 4/Apri-13/00,2000.]



Advisory Committee Historical Note

Effective 4/AprH-13/00,-2000, Rule 10(d) was amended to suggest; rather than require that
documents on which a claim or defense is based to be attached to a pleading. 753-745 So.
2d XVII -(West Miss. Cas. 2000.)

Advisory Committee Notes

Failure to comply with Rule 10(b)the requirements of -Rule—10(b}-1s not a
basisground for dismissingeismissal-of the complaint or striking the answer. But on

Instead;-the-court-bpen-a motion or en-its own, the court may order a party to amend the
pleading se-as-to comply with theprovisiensofRule 10(b). See, e.q



e-g ., 3M Co. v. Glass, 917 So. 2d 90, 92-94 (Miss. 2005); Harold’s Auto Parts, Inc. v.
Mangialardi, 889 So. 2d 493, 494-95 (Miss. 2004).




Rule 11. Signing pleadings, motions, and other papers.




RULEILESIGNNG OFPLEABINGS-AND-MOHONS

(a) Signature required.

(1) A Required—Every-pleading,-er motion, or other paper must-ef-apartyrepresented
by-anatterneyshall be signed by at least one attorney of record in thethat attorney’s
ndividual-name. An unrepresented party must personally—whese-address-shat-be
stated—A-party-who-is-hotrepresented-by-an-attorney-shall sign that party’s name.
The pleading,-er motion, or other paper must -and-state the signer’sparty’s address,
email address, and telephone number.

(2) _Unless a—Exeept—when—otherwise—specifically—provided—by rule or statute
specifically states otherwise, a pleading does not -pleadingsneed tonet be verified

or accompanied by an affidavit. The rule in equity that sworn allegations inthe
avermentsof an answer underoath-must be overcome by thetestimony fromef two
witnesses or of-one witness andsustained—by corroborating circumstances is
abolished.

(3) _The signature of an attorney constitutes a certificate:
‘that
(A) That the attorney has read the pleading,-e¥ motion, or other paper;
(B) That:that to the best of the attorney’s knowledge, information, and belief
there is good groundsgreund to support it; and that
(C) _That it is not interposed for delay.

{a)(4)  Except on a verified motion for admission pro hac vice, theFhe signature of an
attorneywhe—ls not regularly admltted to practlce in MISSISSIppI also certlfles-

ereemileateley—theattemey that the forelgn attorney has been admltted in the case
according to Miss. R. App. P. 46(b) in-accordance-with-the-requirements and

limitations-e—=le- 460 o e Misslosionn, Dudne o Aonallale Drccociig,

(b) _Sanctions. An unsignedHa pleading, motion, or other paper metienis-netsigned-or oneis
signed with intent to defeat the purpose of this rule;-it may be stricken as sham-and-false;

and a sham. Thethe action may proceed as though the pleading, motion, or other
papermetion had not been served.

(1) For willfulwiHat violation of this rule, an attorney may be subjected to appropriate
disciplinary action.
(2) _Similar action may be taken if scandalous or indecent matter is inserted.




(b)(3) If If any party files a motion or pleading which, in the opinion of the court

decides that a party’s pleading, motion, or other paper; is frivolous or intended to

harassis-fHed-for-the-purpose-of-harassment or delay, the court may order thesuch
a party, the party’ser-his attorney, or both; to pay to the opposing party or parties

the—reasonable expenses, including reasonable attorney’s fees, incurred by

themsueh-otherparties and-by their attorneys—including-reasonable-attorneys fees.
[Amended effective 3/Mareh-13/91,-1991; amended effective 1/January-16/03].;-2003}

Advisory Committee Historical Note

Effective 1/January-16/03;2003, Rule 11(a) was amended to provide that the signature of
a foreign attorney certifies compliance with Miss. R. App. P.MRAP 46(b) and to make other
editorial changes. ——So. 2d —— (West Miss. Cases 2003)..

Effective 3/Mareh-13/91,-1991, Rule 11(b) was amended to provide for sanctions against
a party, his attorney, or both. 574-76576 So. 2d XXI (West Miss. Cas. 1991).



Advisory Committee Notes

Good faith and professional responsibility are the corebases of Rule 11. For example,
Rule 8(b)}forinstance; authorizes the-use of a general denial “subject to the-ebligations-set
forth-ir-Rule 11—in other words, counsel should do so;”meaning only when eednsel-ean-in
good faith he or she can fairly deny all allegationsthe-averments in the adverse pleading
shoplanedose,

Verification will be the exception and not the rule to pleading in Mississippi. No pleading
or petition requires verification or an accompanyingneed-be—verified-or-accompanied-by
affidavit unless there-is-a specific rule or statutory provision states otherwise.te-that-effect-in
a-rule-or-statute: See, e.g., Miss. MR. Civ. &:P. 27(a) and 65.

The final sentence of Rule 11(b) intendsis-intended to ensure-that the trial court has
sufficient power to deal forcefully and effectively with parties or attorneys who may misuse
the liberal, notice--pleadings system effectuated by these rules. ItFhe-Rule authorizes a court
to award a party reasonable attorney’sattorneys” fees and expenses when an adverse party

“files a motion-orpleading-which,-in-the-opinion-ef-thecourtis-frivolous pleading, motion,

or _other paper or one intended to harassis—fHed-forthepurpose—ef-harassment or delay.
Therefore-”Fhus, Rule 11 provides two alternative grounds for imposingthe-kmpesition-of

sanctions: (1)—the filing efa frivolous metienerpleading, motion, or other paper and (2)the

filing efa pleading, motion, or other paper to harasspleadingforthepurpese-ef-harassment
or delay. See Nationwide Mut. Ins. Co. v. Evans, 553 So. 2d 1117, 1120 (Miss. 1989).

BadAlthough-a-finding-ef-bad faith is necessary forte-sustain-the-impesition-of sanctions
based on purposeful harassment or delay. But;afinding-efbad-faith-is not for necessary-te

sustain-the-tmpesition-ef-sanctions based onupen frivolous pleadings,-or motions, or other
papers.- A pleading.-e¥ motion, or other paper is frivolous “only when, objectively speaking,

the pleader or movant has no hope of success.” See In re Spencer, 985 So. 2d 330, 339 (Miss.
2008). A pleading, motion, or other paper is “frivolous” if its “insufficiency. . . —is so
manifest upon a bare inspection of the pleadings, that the court or judge is able to determine
its character without argument or research.” In re Estate of Smith, 69 So. 3d 1, 6 (Miss. 2011).
A defensive pleading is not frivolous unless “conceding it to be true does not, taken as a
whole, contain any defense to any part of complainant’s cause of action and its insufficiency
as a defense is so glaring that the Court can determine it upon a bare inspection without
argument.” 1d. HrreEstate-of Smith,-69-Se--3d-at-6-

Sanctions against a party are improper in cases: (1) where the party relied strictly on
counsel’s advice-efcounsel and could not be expected to know whether the complaint was
supported by law; (2); where the party relied on counsel’s advice ef-counsel-in filing the

pleading and played no significant role in prosecutingpresecution-of the action; or (3) where



the party was unaware and lacked responsibility for any-bad--faith harassment or delay. See
Stevens v. Lake, 615 So. 2d 1177, 1184 (Miss. 1993).



The Litigation Accountability Act also authorizes a court to impose sanctions
onupen attorneys and/or parties who assert a“any claim or defense that—is—without
substantial justification; or to-—wasinterpesedfor delay or harass.harassment.” Miss. Code
Ann. § 11-55-5 (Supp. 2011). “Without substantial justification” is defined as aany claim
that is “frivolous, groundless in fact or in law, or vexatious, as determined by the court.”

§1d. § 11-55-3(a){Supp—2011). “Frivolous” as used in the Act means the same thing as
“frivolous” as-used-in Rule 11: a claim or defense made ““without hope of success.”- See
In re Spencer, 985 So. 2d at336; 338.




Rule 12. Defenses and objections: when and how: Rule 12 motions; consolidating
and waiving defenses: hearing.




(a) When presented.

(1) Serving a responsive pleading.

(A) Answer to complaint.Presented: A defendant mustshal serve anhis answer
within 30thirty days after being served with the service-ofthe-summons and
complaint or as upen-him-orwithin-such-time-as-is-directed-pursuant-te-Rule
4 states otherwise regarding waiver.

(B) Answer to crossclaim.- A party must serve an answer to a crossclaim within
30 days after being served with a pleading stating one.

(C) Reply to counterclaim. A a-cress-clatm-agatnst-him-shall-serve-an-answer

thereto-within-thirty-days-after-the-service-upon-hm—Fhe-plaintiff mustshaH
serve ahis reply to a counterclaimeeunter-claim-inthe-answer within 30thirty

days after being served with anservice-of-the answer stating one or an order

requiring.+f a reply is-ordered by the-court within-thirty days-after service of
the-erder-unless the court orderserder otherwise.

(2) _Effect-directs—Fhe-service of amotion._

@A) Unless the court orders a different time, serving a motion-permitted
under this rule alters thethese periods in Rule 12(a)(1)ef-time as follows;

Hﬂ*éSS—&—dﬁeF@Mﬁ@—lS—ﬁ*@d—b%@Fd@F@f—t—h&G@Hﬁ- i isfi .

{5(1) If# the court denies the motion or postpones its disposition until the
trial-en-the-merits, the responsive pleading mustshat be served within
10ten days after notice of the court’s action.;

2)(i) # the court grants a motion for a more definite statement, the
responsive pleading mustshal be served within 10ten days after-the
service of the more definite statement.

(B) _The court may extend these times onlystated-underthissubparagraph-may-be
extended; once onbyfor a period not to exceed 10ten days on counsel’swpen

the written, filed stipulation-efceunseliedintherecords-of theaction.




(b) How presentedPresented. Every defense—in-taw—erfact; to a claim for relief in a

pleading mustany—pleadingwhethera-clatm-counter-clatm,-cross-clatm-or-third-party
clabm;shal be asserted in the responsive pleading thereto-if one is required. But a party

~exeeptthatthe folowing-defenses-may assert defenses in Rule 12(b)(1) through (b)(6)

by motion. If no responsive pleading is required, a party may assert at trial a defense to
that claim. No defense or objection is waived by joining one or more other defenses or

objections in a responsive pleading or motion.at-the-option-of-the-pleader-be-made by
Freseas

(1) Lack of juriseiction-overthe-subject-matter jurisdiction; ;

(2) Lack of personal jurisdiction;-everthe-person;

(3) Improper venue; ;
Insufficient

(4) insufficieney-of process; ;

Insufficient

(5) Insufficieney-of service of process; ;

(6) Failure to state a claim upon which relief can be granted; and;



(7) Failure to join a party under Rule 19.

(c) Motion for judgmentdudgment on the pleadingsPleadings. After the pleadings are

(d)

closed but early enoughwithin-suchtimeas not to delay thetrial, aany party may move
for a judgment on the pleadings.

Matters outsideH-en-a-metionforjudgment-on-the pleadings. On a Rule 12(b)(6) or

12(c) motion, if -—matters outside the pleadings are presented to the court and not
excluded, the motlon must be treated as one for Rule 56 summary judgment. All parties
must be given reasonable opportunity to present all pertinent material.

fe}(1)  Whenandnetexeludedby the court grants a Rule 12 (b)(6) or 12(c) ;the-motion,
Ieave to amend must—shau be qranted accorqutrea%eel—as—ene—ﬁer—semmapy

masenableeppe%mﬁy—te—pmsen%&”#%n&deqeeﬁmem to uIe lS(sueH
meHen—byRu#eé@—hewevepmen—suebra)_meHen matters outS|de the pleadlngs

are not presented

(€)

Motion for more definite statement.Mere-Definite-Statement: If a pleading to which
a responsive pleading is allowedpermitted is so vague or ambiguous that a party cannot
reasonably be required to frame a responsive pleading, the partyhe may move for a more
definite statement before filing ainterpesing—his responsive pleading. The motion

mustshal point out the pleading defects eemplained-ofand the details-desired details. -



Fques—upeFrmeHenmaeleJeyarpaFtywnhm 10th+rty days after notlcethesemee of the order
or as otherwise stated in itpleading-uponhim-orupenthecourt’sowninitiativeatany




(f)

(1) time, the court may strike the deficient pleading or issue an order it deems just .

Motion to strike. The court may strikeerder—stricken from aany pleading anany

(@)

insufficient defense or aany redundant, immaterial, impertinent, or scandalous matter:-

(1) On aparty’s motion before responding to a pleading;

(2) _If no responsive pleading is required, on a party’s motion within 30 days after the
pleading is served; or

(3) _Onits own at any time.

Consolidating defenses in motion. AGenselidation-ef-Defensesn-Meotion—A-party
who-makes-a motion under this rule may join with-i-any-other metions-herein-provided
for-and-then-available Rule 12 motions.te-him- If theaparty-makes-a motion under-this

rule-but-omits an avallable Rule 12there#emﬂ?rny defense or objectron a party cannot

raise the omitted
sheru—net—therea#epmakeﬂa—meelen—based—en—thedefense or objectlon in another motlon

unless Rule 12(h) states otherwisese-emitted;-excepta-motion-asprovidedinsubdivision
(h)(2) hereof on any of the grounds there stated.

(h) Waiving and preserving certain defenses.

h)-Lack of personalWaiver-or-Preservation-of Certain Defenses.

(1) A—defense—of—lack—of jurisdiction—over—the—person, improper venue,
insufficientinsufficiency—ef process, or insufficientinsutficieney—of service of

process Is waived:

(A) IT-{A)+ omitted from a motion in the-circumstances described in Rule
12subdiviston(g);); or
&(B) I not raised(B)}-f-itis-neithermade by a-motion under this rule,—rer

ineluded in a responsive pleading, or in _an amendment underthereof
permitted-by Rule 15-(a)-te-be-made as a matter of course.

(2) FailureA-defense-of-fature to state a claim upon which relief can be granted, &
defense—of-failure to join ana-party indispensable party under Rule 19, and an
objection-of-failure to state a legal defense to a claim may be raised:

&A)  Ina mademeny pleading allowedpermrtteel or ordered under Rule 7(aL

(B) By a motron for |udqment on the pleadlnqs or

(C) _Attrial.




Whenever
: lon-thatthe-partes-ore : atthe court lacks
}ensehetlen—ef—thesubject matter |ur|sd|ct|on it must—the—eeurt—sh&” dismiss the

action or transfer itthe-action to the esurt-of-proper court.

(1) Preliminary hearing. Unless the court defers them until trial, the following must be
heard and decided before then:

(1) Defenses in Rule 12(b)(1) through (7) asserted in a pleading or motion; and
3)(2) A motion for judgment on the pleadingsjurisdiction.

Advisory Committee Notes

ATFhe motion for a more definite statement requires merely that. —a more definite

statement_—and not evidentiary details. AsFhe-metion-witl-lie—only-when-a-respensive
pleading-isrequired,and-s one remedy for a vague or ambiguous pleading, a party—only
when a responsive pleading is required—may move for a more definite statement .- A

defendant may also file a Rule 12(b)(6) motion to challenge as—a—means—ef—ehauenging—a
vague or ambiguous pleading.

Ordinarthy,—Rule  12(f) ordinarily requireswil—+reguire only the—objectionable
portionspertien of the-pleadings to be stricken rather than;-ane-ret the entire pleading. Since

the issue for the court is whether an allegation is prejudicial to the adverse party, a motion

challenging Metiens-going-to-redundant or immaterial allegations; or allegations as toef
which therer&eleebtasterelevancy IS doubtful should be denled When a motion —therssue

strlke an msufﬂment ardefense IS qranted the court fer—msu#rereneyshould also order L

granted;-be-granted-with-leave to amend.

Under



Rule 12(g), yprevidesthata party making a pre-answer motienpursuantte-Rule 12 motion
may join with it sueh-motien-any-other available Rute-12-pre-answer Rule 12 motions. If a

party makes a Rule-12-pre-answer Rule 12 motion and omits an available Rule 12 defense or
objection, the party may enhyraise thesueh omitted defense or objection only as alewed-by
Rule 12(h)(2) allows.}- Rule 12(h)(2) allows a party to raise the defense of failure to state a
claim,-and/er the defense of failure to join ana-party indispensable party under Rule 19, or

both (1) -by-assertingsuch-defensesin the answer; (2)-byraising-such-defenses in a motion for

judgment on the pleadings;; or (3) by-raising-such-defenses-at the-trial.-en-the-merits: Rule
12(g) encourages a party to consolidate all available Rule 12 motions se—as-to avoid

successive motions.

Rule 12(h)(1) states that certain specified defenses which-are-available to a party
when makingthe party-makes a pre-answer motion; but which-are-omitted from the pre-
answer motion; are waived, including-Fhespecifieddefensesinelude: (1) lack of personal
jurisdiction; (2) improper venue; (3) insufficient

(3) insutficiency—of-process; and (4) insufficient insufficiency—ef-service of process. In
addition, under Rule 12(h)(1),)-further-prevides-that if a party answers rather than filesfiling

a pre-answer motion, the party must raise any-ofthese specified defenses in the answer or an
amended answer made as a matter of course accordingpursuant to Rule 15(a) to avoid waiver.
SEfho s cotapoos

Under Rule 12(h)(3). lack)aguestion of subject matter jurisdiction may be presented at
any time;-either by motion or answer. ltFurther—+t may also be asserted as a motion for relief
from a final judgment under Rule 60(b)(4) or may-be-presented-for the first time on appeal.

DirectingFheprovisiendirecting a court withoutlacking subject matter jurisdiction to transfer

the action to the propera court that doeshaving—jurisdiction preserves the traditional
Mississippi practice of transferring actions between the circuit and chancery courts. See;-as

previded-by Miss. Const. art. 6, 885157 (all causes that may be brought in the-circuit court
mustwhereof-the-chancery-court-hasjurisdiction-shal be transferred to the-chancery court_if
it has exclusive jurisdiction); see also id. 8}-and 162 (all causes that may be brought in
chancery court must be transferred to whereefthe-circuit court if it has exclusive jurisdiction).
But-shal-be-transferred-to-thecireuitcourt),—but not reversing becausefer a courteeurt’s
improperly exercisedexereising its jurisdiction. See; Miss. Const. art. 6, 8147 (prohibiting
reversals because action brought in wrong court).







RULE 13. Counterclaim; crossclaim. COUNTER-CLAIM-AND-CROSS-CLAIM

(a) Compulsory counterclaim.

(1) Ceunter-clabims-A pleading mustshaH state as a counterclaim a eounter-claim any

(2)

clabm-which-at-the-time—of-serving-the-pleading-the pleader has against anany

opposing party at the time of service If:

(A) It arises out of the transaction or occurrence that is the subject matter of
the opposing party’s claim; and
&)(B) _ Doeseoes not require for its adjudication the presence of third parties

over whom the court cannot acquire jurisdiction. But-the-pleader-need-net

But the pleader does not need to assert the claim if:

5(A) _ Atat the time the action was commenced the claim was the subject of
another pending action;-e¢

2)(B) __the opposing party sued onbroughtsuit-upen-his-clatim-by attachment or

other process by which the court did not acquire jurisdiction to render a
personal judgment on that claim, and the pleader is not asserting a

counterclaimstating-any-ceunter-claim under this ruleRule-13; or

An insurer is defending

3}(C) ____the opposing party’s claim-is-ene-which-an-thsurerisdefending.

(3)__In the event aan-etherwise compulsory counterclaim eounter-clabn-is not asserted

in reliance on anupen-any exception stated-in Rule 13(a) paragraph{a),re-litigation

of the-claim-may-neverthelessbe-barred-by the doctrines of res judicata or collateral
estoppel by judgment may subsequently baria the claim ifevent-certain issues are

decideddetermined adversely to the party electing—not asserting itto-assert-the
shades,

(b) Permissive counterclaim.Counter-Claims. A pleading may state as a counterclaim
aceunter-clatmany claim against an opposing party not arising out of the transaction or
occurrence that is the subject matter of the opposing party’s claim.

Counterclaim exceeding opposing Geunter-Claim-Execeeding-Opposing-Claim—A

eeunter-claim. A counterclaim may or may not diminish or defeat the opposing party’s
recovery. It may claim greater or different relief compared to relief requested in seught

b%the opposmg party’s pleadlnqsany—n—ma%elamofrelwf—e*eeed#@—mﬁame&mt—e#

(©)




(d) Counterclaim against Ceunter-Claim-Against-the-State of Mississippi. These rules

(€)

mustshal not be construed to enlarge beyond the-limits fixed by law the right to assert
a counterclaimeeunter-claims or to claim a crediteredits against:

(1) The-the State of Mississippi;_

(2) _Asapolitical subdivision;

(3) __Anseran officer in ahis representative capacity; or

e)(4)  An agent of the State of Mississippi or a political subdivisioneither.

Counterclaim ___maturingCeunter-Claim——Maturing or  acquired  after

pleading.Acgquired-AfterPleading: A claim which-either-matured or was-acquired by
the-pleader-after serving ahis pleading may; with the court’s permission ef-the-court-be

presented as a counterclaimeounter-claim by supplemental pleading.




(f) _Omitted counterclaim. The court may allow a pleader to assert a counterclaim by

(@

amendment on just terms when the Ceunter-Claim—When-a-pleader fails to assert a
counterclaim:

(1) Throughset—dp—a—counter-clabm-through oversight, inadvertence, or excusable

neglect;; or
H(2) Whenwhen justice requires;-he-may-by-leave-of court-set-up-the-counter-clatm-by
crnopdnonbop e pope ao theco il canpne el

Crossclaim against co-party.

(h)

(i)

)

(1) A Gress-Claim-Against Co-Party—A-pleading may state as a crossclaim aeress-
elabim-any claim by one party against a co-party arising out of the transaction or

occurrence:
‘that

(A) That is the subject matter either-of the original action or of a counterclaim in
itcounter-claim therein or relating

(B) _That relates to-any property whichthat is the subject matter of the original
action.

{g3(2)  The crossclaimSueh-eross-elaim may include a claim that the party against
whom it is asserted is or may be liable to the crossclaimanteress-claimant for all
or part of the claim asserted in the action against the crossclaimanteross-clatmant.

Clalm exceedlnq court’s |ur|sd|ct|on When a counterclalm Gialms—léeeeedm

Or Cross. -clalm xceedmgwhrehexeeeds—thewnsdmﬂonal I|m|ts IS flled in countvef—that

court, on aand-upen-the motion byef all parties filed-within 20 daystwenty-days-afterthe
fiting-of such-counter-claim-ercross-claim, the county court mustshaH transfer the action

to the circuit or chancery court with jurisdiction wherewherein the county court is

locatedsituated and which would otherwise have jurisdiction.

Joining additional parties.Jeinrder—of-Additional-Parties: Persons other than these
made-parties to the original action may be made parties to a counterclaim or crossclaim

according tocounter-claim or cross-claim in accordance with the provisions of Rules 19
and 20.

Separate trial or judgment. Frials;-Separate Judgment: If the court orders separate
trials under as—provided—n-Rule 42(b), judgment on a counterclaimeounter-clabm or

crossclaimeross-elabim may be rendered according toin-aceerdancewiththetermsof Rule
54(b) when the court has jurisdiction se-to do_so; even if the elaims—ef-the-opposing
parties’ claims parties-have been dismissed or otherwise decideddisposed-ef.




(k) Appeals.Appealed-Actions: When an action is-cemmeneed-in the-justice court or in
anotherany-ether court which-is-not subject to these rules is appealed and-from-which-an
appeal-for a trial de novo Hesto one that isa-ceurt subject to them, the following applies:

(1) A Rule 13(a)theserules;any-counter-claimmade compulsory counterclaim mustby
subdivision{a)-of thisruleshall be stated as an amendment to the pleading within

30thirty days after thesuch appeal has been perfected or otherwise within
additionalsueh-further time as the court may allow.

(2) Other counterclaims and crossclaims must be allowed as in other cases.
{I(—)(B) The Iower court s—andﬁh%eeun%er—elmms&n&emss-elmms&k@kbepe#mﬁ%ed

t94he Jurlsdlctlon does not limit the amount of a defendant’s counterclaim or

crossclaim, and the defendant may ef-thelowercourt-but-shall-bepermitted-to
claim and recover the full amount ef-is-claim-irrespective of the lower court’s
jurisdiction-ef-the-lower-court.




Advisory Committee Notes

Fhepurpose-ef-Rule 13 grantsis-te-grant the court broad discretion to allow claims to be
joined in-erder-to expedite the-resolution of all the-controversies between the parties in one

suit and to eliminate the-inordinate expense occasioned by circuity of action and multiple
litigation.

Subject to the-exceptions stated in Rule 13(a), a counterclaim is counterclaims—are
compulsory if arisingthey-arise out of the same transaction or occurrence that is the subject
matter of the opposing party’s claim. A compulsory counterclaim isCempulsory
counterclabmsare so closely related to theclaims already raised; that itthey can be adjudicated
in the same action without creating confusion and should be adjudicatedinthe sameactionse
as-to avoid unnecessary expense and duplicative litigation. Rule 13 generally requires a
compulsory counterclaimeeunterclaims to be asserted in-the pending litigation to avoid
waiver.

All other counterclaims are permissive and may be asserted by the defending party. If
trying the permissive counterclaim in the same case as the original claim istriec-will create
confusion, prejudice, unnecessary delay, or increased costs, the court has the discretion to

order a separate trial onthat the counterclaim underbe-tried-separately-pursuantte Rule 42(b).

UnderPursuantto Rule 13(g), a party may assert a crossclaimeress-elain against a co-
party if the crossclaimeress—elatm arises out of the same transaction or occurrence (1) that is
the subject matter of the complaint; (2) that is -era counterclaim to thereto-errelatesto-any
propertythatisthe subject matter of the complaint; or (3) that relates to property which is the
subject matter of the complaint. A crossclaim-—Cress-claims may be a derivative claim

asserting elatmsthatassertthat the party against whom the crossclaimeress-elatm is asserted
is or may be liable to the crossclaimanteress-claimant for all or part of the claim against the
crossclaimant. A crossclaim iseress-elatmant—Pursuant—to—Rule—13.—cross-claims—are
permissive rather than compulsory.

A party asserting a counterclaim or crossclaimeress-claim may join additional parties as
defendants to the counterclaim or crossclaim under eross-clatmpursuant-to-Rules 19 and 20.




D



RULE 14. THIRB-PARTY PRACTICE

WhenDefendantMayBringin Third-party practice.

(a) By the defendant.

(1)

(2)

defendlng party may servecadse a SuUmmons and complalnt on tataese.tvedapepra

nonpartypersen-not-a-party-to-the-action who is or may be liable to the defending
partyhim for all or part of the plaintiff’s claim against the defendant party:

(A) After the action is commenced;him—The

(B) On authorization by the court where the action is pending;
(C) On a motion; and
(D) For good cause shown.

Defenses: counterclaim:; crossclaim.

(3)

(A) Defenses. The third-party defendant (e.g., the person served with the
summons and third-party complaint) must assert -hereinaftercatled-the third-
party-defendant—shall-make-his-defenses to the third-party plaintiff’s claim

according to asprovided-n-Rule 12,

a)}B) __ Counterclaim; crossclaim. The third-party defendant must assert a
counterclaim-and-his-ceunter-clatms against the third-party plaintiff and a
crossclaimeress-claims against other third-party defendants according toas

providedin Rule 13.

Defenses: counterclaim: scope.

(A) Scope of defenses.t3: The third-party defendant may assert against the
plaintiff any-defenses-which the third-party plaintiff has to the plaintiff’s
claim.

(B) Scope of counterclaim. The third-party defendant may also assert aany

claim against the plaintiff arising out of the transaction or occurrence that is
the subject matter of the plalntlff S clalm agalnst the third-party plalntlff The




(4) Crossclaim: scope; response.

(A) Scope of crossclaim. The plaintiff may assert against the third-party
defendantWhen Plaintiff May Bring in Third Party.- When a counter-claim
arising out of the transaction or occurrence that is the subject matter of the
plaintiff’s claim against the third-party plaintiff.

(B) Response to crossclaim. If so, the third-party defendant must assert
defenses, counterclaims, and crossclaims according to Rules 12 and 13.

(5) Motion to strike, sever, or for separate trial. A party may move to strike the
third-party claim, for severance, or for separate trial.

(6) By athird-party defendant. A third-party defendant may proceed under this rule
against a nonparty who is or may be liable to the third-party defendant for all or
part of the plaintiff’s claim against the third-party defendant.

(b) By the plaintiff. When a counterclaim is asserted against a plaintiff, the plaintiffhe may

bring incause a third party-to-be-brought-in under circumstances entitlingwhich-under
this-rule-would-entitle a defendant to do so_under this rule.

(c) fAdmiralty and maritime claims.Marithme-Clatms} [Omitted].

[Former Rule 14 deleted effective 5/May-1/82,1982; new Rule 14 adopted effective 7/July
1/86.] +1986-}

Advisory Committee Historical Note

Effective 7/3uy-1/86,-1986, a new Rule 14 was adopted. 486-90496 So. 2d XVII
(West Miss._
Cas. 1986).

Effective 5/May-1/82,1982, Rule 14 was abrogated. 410-16416 So. 2d XXI (West Miss.
Cas. 1982).






Advisory Committee Notes

It is essential that athe third-party defendant’s liability for a third-party plaintiff’s claim
be forsome form-of-derivative or secondary.-habHity of thethird-party defendanttothe thivd-
party—plaintifl. Impleader is unavailable rot-avatable—for assertingthe—assertion—of an
independent action by the defendant against a third party; even if the claim arose out of the
same transaction or occurrence as the main one. But onceelaim-—Onee a third-party claim is
properly asserted, hewever the third-party plaintiff may assert whateveradditional claims the

third-party-platntiff-has-against the third-party defendant under Rule 18(a).

The requirement ofthatthethird-partyelaimbefor derivative or secondary liability may be

met-by, for example, by allegingan-ategation-of a right of indemnity-{contractual or other
indemnity etherwise); contribution, subrogation, or warranty. But the ruleFhe-rules does not;

however create derivative or secondaryany-sueh rights. It merely provides a procedure for

expeditingexpedited consideration of derivative or secondarythese rights where—theyare
available under substantive law.

An insured party has a derivative claim for indemnity against the insured party’s liability
insurer; the insured party ;anre-may implead the party’s liability insurer; if-theinsuredisbeing
sued for damages allegedly covered by the liability policy and if the insurer disclaimsis

diselaiming coverage underpurstant-to the liability policy.

A defendant#he-is subject to joint and several liability for a plaintiff’s damages may have
a claim against joint tortfeasors for contribution. The fact that Generathy-in Mississippi;
liability for damages imposed in civil cases based onupen “fault” is generally several only
rather thanand-net joint and several obviates—thereby—obviating the need or basis for
contribution claims. But under Miss.Mississippt Code Ann. SAnnotated-section 85-5-7(4),
“[howeverprovidesthat“fj]oint and several liability shall be imposed on all who consciously
and deliberately pursue a common plan or design to commit a tortuous act, or whe-actively
take part in it.” The statute also statesfurtherprevides that “[a]ny person held jointly and
severally liable under thisfsueh} section shall have a right of contribution from . . .his fellow
defendants acting in concert.” As a result, Fhus,-MississippHaw-grants a defendant who has
been-held jointly and severally liable for acting in concert has a right of contribution against
codefendantsee-defendantswheo-were also acting in concert.

A first-party insurer against loss; sued by its policyholder for thesueh loss; has a derivative
claim for subrogation against the person who allegedly caused it; the insurer—and may

implead the person whe-aHegedhy-caused-the-less-where a right of subrogation would arise
iffrem the insurer paidinsurer spaymentof the insured plaintiff’s claim.




Because the rule expresshyallows third-party claims against one who “may" be liable,;” it
IS not objectionablean-ebjection to iImplead that the third party’s liability is contingent on the
original plaintiff’s recovery against the defendant or /third-party plaintiff.

Unlike the analogous federal rule, Rule




MR.CP: 14 differsfrom-Fed-R.-Giv=0f the Mississippi Rules of Civil Procedure P14
-that-M-R-C-P—14-requires a defending party to obtain the court’s authorization frem-the

eourtbased onupen a showing of good cause before servingsueh-defendingparty-may-serve a
summons and third-party complaint onugen a nonparty. Under Rule 14 of the Federal Rules

of Civil ProcedurePursuanttoFed-R-ChvP-14, a defending party must obtain leave of court
only if #-is-filing a third--party complaint more than 14 days after serving thets original
answer.




Rule 15. Amended and supplemental pleadings.




RULEI5-AMENDED-AND-SURPLEMENTAL PLEADINGS

(a) Amendments.

(1) As a matter of course. A party may amend a pleading as a matter of course:

(A) Before-atany-thme-before a responsive pleading is served;; or
(B) Within 30 days of service +if:

(i) No—a—pleading—is—one—to—which—ne responsive pleading is
allowed;permitted and
(il) Thethe action has not been set for placed-upen-the-trial.

(2) _When Rule 12 motion granted. When a Rule 12(b)(6)-calendar-the-party-may-se

arenpd ol Hemogin Tnlebor clis i e envone O cnisln abec o motion to
dismiss for failure to state a claim upon which relief can be granted,pursuant-to

Rule-12(b)}{6); or a Rule 12(c) motion for judgment on the pleadings is granted, as
long as matters outside the pleadings are not presented at the motion hearing,;

pursuant-to-Rule-12{¢c); leave to amend mustshall be granted when justice so
requwes onupen condltlons and W|th|n a tlme perlod Hmea&detemmed—by%he

the court deC|des

(3) _When otherwise.metien. Otherwise, a party may amend a pleading only by leave
of court or on the adverse party’supen written consent of the adverse party; leave
mustshatl be freely given when justice se-requires it.

(4) Response to amended pleading. Unless the court orders otherwise, a party must-
A-party-shall plead in response to an amended pleading within the longer of:

(A) The time remaining for respondingrespense to the original pleading; or
@B ) M%mmen days after sewreeuef—the amended pleadlng is_served;

ala a .ll Aava' alalala a A QArnao
o wAw v

(b) _Amendment to conformGenferm to the evidence. IssuesEvidence—When-issues not
raised by the pleadings are-tried by expressexpressed or implied consent of the parties
must;they-shat be treated in all respects as if they had been raised in the pleadings.

(1) When. AmendingSueh-amendmentef the pleadings as may be necessary to cause
them-to-conform to the evidence and to raise these issues may be requested in a

party’smade-tpon motion, including-efany-party-atany-time,even after judgment.




(2)

But failing;-butfature-se to do soamend does not affect the result of the trial of
these issues.

Trial objection. At trial, ifH evidence is objected to as outsideat-the-trial-en-the

ground-that-H-is-net-within-the issues asserted inmade-by the pleadings, the court
may allow the pleadings to be amended. The court must-ane-shalt do so freely if
presentingwhen-the—presentation—of the merits of the action will be subserved

thereby-and if the objecting party fails to show admitting thesatisfy-the-court-that
the-admisston-of-sueh evidence would prejudice the-maintaining ef-the action or

defense onupen the merits.

(A) Continuance. The court may grant a continuance to enable the objecting
party to meet thesuch evidence.

b} (3) __Amendment when justice so requires. AFhe court should liberally grantiste

beliberalingranting permission to amend when justice so requires.

(c) Relation back.

(1)

Same conduct, transaction, or occurrence. WhenBack—ef-Amendments:

Whenever the claim or defense asserted-in anthe amended pleading arose out of
the conduct, transaction, or occurrence statedsetferth or attempted to be statedset
ferth in the original pleading, the amendment relates back to the date of the original
pleading.

{€3(2) _ Amending party. An amendment changing the party against whom a claim is

asserted relates back if it arose out of the conduct, transaction, or occurrence stated

or attempted to be stated in the original pleadingtheferegeingprovisionissatisfied
and_if; within the period stated inprovided-by Rule 4(h) for servingservice-ef the

summons and complaint; the party to be brought in by amendment:

5(A)  Hashas received sueh-notice of the institution of the action to the
extentthat the party will not be prejudiced in maintaining the party’s defense
on the merits;; and

Knew



23(B) __ knew or should have known that, but for a mistake concerning the
|dent|ty of the proper party, the action Would have been brought against the

(3) Rule 9(h) amendment. A Rule 9(h) amendment is not an amendment changing
the party against whom a claim is asserted and relates back to the date of the
original pleading.

(d) Supplemental pleading. On aPleadings—YJpon motion,-ofaparty-the-courtmayupen

reasonable notice, and justupen-such terms,as-are-just—permit the court may allow a
party to serve a supplemental pleading statingsettirg-ferth transactions, occurrences, or

events thatwhich have happened since the date of the original pleading.

(1) -seughtto-be-supplemented—Permission may be granted even though the original
pleading is defective in statingis-statement-ef a claim for relief or a defense.

)(2) __If the court requires deems——advisable-that-the adverse party to plead in
response to the supplemental pleading, it mustshat-se order the party to do so and

specify;-speeifiring the time for pleadingtherefor.

[Amended effective 7/duby-1/98,-1998; amended effective 4/Apri-17/03,—2003 to allow
amendments on dismissal under Rule 12(b)(6) or judgment on the pleadings under Rule 12(c)
where the court decidesdetermines that justice so requires.]

Advisory Committee Historical Note

Effective 7/July-1/98,-1998, Rule 15(c) was amended to state that the relation back period
includes the time allowedpermitted for service of process under Rule 4(h).

Advisory Committee Notes
Unlike the analogous federal rule, Mississippi Rule of Civil Procedure 15(a) places no

limit on the number of amendments as vartesfrom-FederalRule15(a matter of course;Hathat

the federal rule aIIowspermHe a party to amend the pleadlng only once as a matter of course.







RULE 16. Pretrial procedure. PRE-FRIAL PROCEDURE

(a) Pretrial conference.

(1)  When. On its own or a party’s motion, tr-any-action the court may order the parties’
attorneys to appear at least 20 days before trial for one or more pretrial
conferences. And must do so on a #s-ewn-metien-erenthemotion by efany-party;
and-shal-on-the-motion-of-all parties.

(2) Purpose; court action. At a pretrial conference, the court and ;-directthe-attorneys

for-the-parties may to-appear before-tt atleast twenty days before the case ts-setfor
trial-for-a—conference-to-consider the following subject matter, and the court may

take appropriate action regarding it: determine:

{&)(A)___ The possibility of settlingsettlement-ef the action;

Simplifying
b)}(B) __ thesimplification-of-the issues;
Amending
€)(C)  thenecessity-or-desirabiity-efamendments-to the pleadings if desirable
Or necessary;
Itemizing
(}(D) _ Hemizations-ofexpenses and special damages;_
Limiting
e)(E) _ the Hmitation-of the number of expert witnesses;
Exchanging
H(F) the-exchange-of reports byef expert witnesses expected to testify at
Ialsecalod by oncnoapb
Exchanging

H(G)  the-exchange-of medical reports, medical-and-hespital records, billing
records, and similar documents but-enly-to the extent doing sothat-such

exchange does not waiveabridge the physician-patient privilege;
(H) Referring matters to a master:
Imposmq Rule 37

(1) the-impesition-of sanctions-as-authorized-by-Rule 37;
Obtaining
H(J) thepossibilityofebtaining admissions effactand stipulations about facts,ef

documents, and other exhibits towhich-wit avoid unnecessary proof;
Proposing



&}(K) ___in jury-cases—proposed instructions_or-and-H-nen-jury-cases-proposed

flndlngs of fact and conclu5|ons of law subject to subsequent amendments or

supplements;-a ,
justice may require; and and

Other

(L) such-ether matters thatas may aid in disposingthe—dispesition of the
action.

(b) Pretrial order.

(1) After a pretrial conference, theFhe court may issueenter an order regarding
allreciting-the action taken at it, including:

(A) Amendmentsthe-conference,the-amendmentsatowed to the pleadings;

(B) Agreements ;and-theagreementsmade by the parties as to any-other matters
considered at the pretrial conference;

(C) _Limiting,and-Hmiting issues for trial to those not disposed of by admissions
or agreements of counsel; and

(D) Other similar subject matter.

(2) The-such order controlswhen-entered-shall-control the action’ssubseguent course
of-the-action; unless meodified-at-the court modifies ittrial to prevent manifest
injustice._




[Amended effective 3/Mareh-1/89; 4/,-1989:-Aprit-13/00,-2000.]
Advisory Committee Historical Note

Effective 4/AprH-13/00,-2000, Rule 16 was amended to allow the conference to be held
onparsuantte the court’s motion. -753-54754- So. 2d. XVII -(West Miss. Cas.. 2000.)

Effective 3/Mareh-1/89,-2989, Rule 16 was amended to abrogate provisions for a pretrial
calendar. -536-38538 So. 2d XXI (West Miss. Cas. 1989).
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RULE 16A. Recusal motion.-MOTIONS FOR RECUSAL OFJUDGES

A motionMetiens seeking a judge’sthe recusal mustefjudges-shat be timely filed with

the court. Procedurestrialjudge-and-shal-be-governed-byproceduresset-forth in the Uniform
Rules of Circuit and County Court Practice orand the Uniform RulesofChancery Court Rules

control a motion for recusalPractice.

[Adopted, Apri-4/4/02,2002.]
Advisory Committee Historical Note [Rule 16A]
Effective Apri-4/4/02:-2002, Rule 16A and the Advisory Committee Historical

NoteCemment were adopted. -813-15815 So..
2d LXXXI (West Miss. Cases 2002).




SECTION 4



CHAPTERP. PARTIES

Rule 17. Plaintiff and defendant: capacity.

RULE—17—PARHES—PEAINTHHH-—AND
DBEFENBANT-CAPACHY

(a) _Real partyParty in interest.

(1) Who may sue. Antnaterest—Every action mustshat be prosecuted in the name of
the real party in interest. The following may sue in a representative capacity
without joining the party for whose benefit the action is brought:

(A) _An executor;

(B) An; administrator;

(C) A, guardian;

(D) A bailee;

(E) A trustee;

(F) Asa party with whom or in whose name a contract has been made for the
benefit of another:; or

(G) Aa party authorized by statute.

@2 Not baS|s for dlsmlssal The court may not dlsmlss an—may—sue—m—hls

&et-IG-H—I-S—bFGHg-h-t—NG actlon sh&”—leeelﬁmlsseel—on ground theg#eenel—that itis not

prosecuted in the name of the real party in interest until a reasonable time has been
allowed after objection for the real party in interest’s ratification, —of
commencementoftheactionby,erjoinder, or substitution. The-ef the real party in
interest’sinterest-and-such ratification, joinder, or substitution hasshat-have the
same effect as if the action had been commenced in the name of the real party in
interest.

(b) Subrogation caseCases. In a subrogation caseeases, regardless of whether subrogation
has occurred by operation of law, assignment, loan receipt, or otherwise, the action must

be brought in the subrogee’s name if the subrogor no longer has a pecuniary interest |n
the claim-the




(©)

(1) If the subrogor still has a pecuniary interest in the claim, the action must be brought
in the subrogor’s and subrogee’s names.

Infant; legal disability. When a partytnfants-erPersons-UnderLegal Disabiity:

(d)

Whenever-aparty-to-an-actien is an infant or is under legal disability and has a
representative duly appointed under the-laws-of the-State-ef-Mississippi law or the laws

of a foreign state or country, the representative may sue or defend on behalf of thatsuch
party.

(1) Guardian ad litem. An unrepresented/: party defendant who is an infant or is

under legal disability and-is-notse-represented-may be represented by a guardian

ad litem appointed by the court when the-ceurt—consicers—such—appointment
necessary for protecting that defendant’sthe—protection—of-the interest-of-such

defendant. The guardian ad litem must:

(A) Be ashall-be-aresidentofthe-State-of Mississippi_resident;
(B) _File;shal-fHe-his consent and oath with the clerk;; and

(C) Giveshat-give-sueh bond as the court may require.

(2) _The court may issuemake-any other orders i-eeems—proper for protectingthe
protection-of the defendant.

(3) _When-the-interest-ef an unborn or unconceived person’s interest persen-is before
the court, the court may appoint a guardian ad litem for that person’ssueh interest.

{e)(4) If an infant or incompetent person does not have a duly appointed
representative, the personkhe may sue by ahis next friend.

When guardian ad litem required; selection. WhenGuardian—Ad—Litem:—How

Chesen—Whenever a guardian ad litem is requiredshal-be-neeessary, the court wherein
which the action is pending:

(1) Must-shat appoint an attorney to serve in that capacity;

(2) Order payment of tn-al-cases-in-which-a-guardian-ad-ttem-isrequiredthe-court

must-aseertain a reasonable fee or compensation to thebe-allowed-and-paid-te-such
guardian ad litem for his-service-rendered services; and

)(3)  Require the guardian ad litem’s fee or compensationin-sueh-cause; to be taxed
as a-part of coststhe-coest in thesueh action.




(e) Public officer©fficers. When a public officer sues or is sued in anhis official capacity,
the personke may be described as a party by his-official title rather than by name. But;
but the court may require the officer’shis name to be added.







RULE 18. - JOINDER OF CLAIMS AND REMEDIES

Joinder: claims: remedies.

(a) Joinder of claimsClaims. A party asserting a claim, counterclaim, crossclaim-te-retief

as-an-original-clabm,-counter-claim—cross-claim, or third-party claim; may join; either

as independent or as-alternate claims; as many claims as the partyhe has against an
opposing party.

(b) Joinder of remedies. Prior to these rules, ifRemedies—\Whenever a claim wasis-ene
heretofore cognizable only after another one waselaim-has—been prosecuted to a
conclusion, the two claims may be joined in a single action. But;-but the court mustshat
grant relief in that action only according toin—acecerdance—with the parties’relative

substantive rights-ef-theparties.

Advisory Committee Notes

Rule 18(a) eliminates any-restrictions on claims that may be joined in actions in the-ceurts
of-Mississippi_courts. Rule 18(a) allowspermits legal claims,and equitable claims, or aany
combination of them to be joined in one action; a party may also assert alternative claims for
relief, and consistency among the claims is unnecessary. As a resulthot-being-necessary;
conseguently, an election of remedies or theories will not be required at the pleading stage

S—anies,

Since Rule 18(a) deals only with the scope of joinder at the pleading stage and not with
questions of trial convenience, jurisdiction, or venue, a party should be allowedpermitied to
join all claims against an opponent as a matter of right. The rule proceeds on the theory that
no inconvenience can result from the-joinder of any-two or more matters in the pleadings
and;but only from trying two or more matters together; if at all.




Rule 19. Required joinder of parties.




RULEI9JOINBER OFPERSONSNEEDEBFOR
JISTHFABIUBIGATHON

(a) Persons to be joinedBe-Jeined if feasibleFeasible. A person whe-is-subject to the
court’s jurisdiction mustef-the-ceurt-shal be joined as a party in the action if:

(1) In the person’sin-his absence complete relief cannot be accorded among those
already parties;; or

The person
(2) ke claims an interest relating to the subject of the action and is so situated that

disposingthe-disposition of itthe-action in the person’shis absence may:

(A) As{i-as apractical matter impair or impede the person’shis ability to protect
that interest; or

&)(B)  Subject an existing party to-{i)-teave-any-ofthe-persons-already-parties
subject—to—a substantial risk of incurring double, multlple or otherwise
inconsistent obligations becauseby+easen of the person’shis claimed interest.

(3)__If the personhe has not been se-joined as required, the court mustshal order that
the personhe be made a party. A person whothe should join as a plaintiff but
refuses to do so;-he may be made a defendant or if-ia-a proper-case, an involuntary
plaintiff.

(b) When joinder_is_not feasible.Determination—by—Court \Whenever Joinder—Not
Feasible: If a person as-deseribedin Rule 19subdivision(a)hereof cannot be joinedmade

a-party, the court must decideshalidetermine whether in equity and good conscience the
action should proceed among existingthe parties before—t—or sheuld-be dismissed
because; the absent person isbeing-thusregarded-as indispensable. The factors for the

court to considerbecensidered-by-thecourt include:

(1) ToFist-te what extent a judgment rendered in the person’s absence might be
prejudicial to that personhim or those already parties;

(2) Theseeend-the extent to which;-by protective provisions in the judgment, by-the
shaping of relief, or other measures can lessen or avoid; the prejudice;

(3) _Whether-can-be-lessened-or-avoided:—third,~whether a judgment rendered in the
person’s absence will be adequate; and

by(4)  Whetherfourth,-whether the plaintiff will have an adequate remedy if the action
is dismissed for nonjoinder.

(c) Pleading nonjoinder. To the extent known to the pleader, aReasensfor-Nenjoinder:
A pleading asserting a claim for relief mustshall state the names;-H-knewn-to-the pleader;




of any-persons as-deseribed-in Rule 19subdivision-(a})-through-(2) who are not joined;
and the reasons why-they-are-rotjoined.




Advisory Committee Notes

Compulsory joinder is an exception to the general practice of giving the plaintiff the right
to decide who willshal be parties to a lawsuitlaw—suit; although a court must
acknowledgetake-cognizaneeof this traditional prerogative in exercising is-discretion under
Rule 19, plaintiff’s choice will have-to-be compromised when significant countervailing
considerations make-the joinder of particular absentees desirable.



There are at least four main questions to be considered under Rule 19: (1)first; the
plaintiff’s interest in having a forum; (2)secend; the defendant’s interest in avoidingwish-te
aveid multiple litigation, inconsistent relief, or sole responsibility for a-liability shared with
another; (_)th#el—th&m%e%espef an outsider’soutsider whom it would have been desirable to
join—fourththe interest in joinder;efthe-ceurts and (4) the court’sthepublic-in-complete;
eonsistent; and public’s interest in completely, consistently, and efficiently settlingefficient
settlement-of controversies. This list is by no means exhaustive or exclusive; pragmatism
controls.

There is no precise formula for determining whether a particular nonparty must be joined
under Rule 19(b). The decision has to be made in terms of the-general policies of avoiding
multiple litigation, providing the-parties with complete and effective relief in a single action,
and protecting the-absent persons from the-possible prejudicial effect due toef deciding the
casesease without them. WhetherAceountalsomustbetakenofwhether other alternatives are
available to the litigants must also be considered.- By its very nature Rule 19(b) requiresealls
for determinations that-are-heavily influenced by the-facts and circumstances of individual
cases.







RULE 20. PERMISSIVE JOINDER OF PARTIES

Permissive joinder of parties.

(a)

Persons who may be joined.

(b)

(1) Plaintiffs. Persons Jeinder—Alpersensmay join in one action as plaintiffs if:

(A) Theythey assert aany right to relief jointly, severally, or alternatively with
the—alternative—in—respect toef or arising out of the same transaction,
occurrence, or series of transactions or occurrences;; and

(B) _Atfany question of law or fact common to all of themthese-persons will arise
in the action.

(2) Defendants. PersonsAHpersens may joinbejoined in one action as defendants if:

(A) A right to relief —there—is asserted against them jointly, severally, or
alternatively within-the-alternativeanyrighttorehefin respect toef or arising
out of the same transaction, occurrence, or series of transactions or
occurrences;; and

(B) A#-any question of law or fact common to all defendants will arise in the
action.

@}(3)  Neither a-A plaintiff nor aer defendant needs toneed-net be interested in
obtaining or defending against all the-relief-demanded relief. Judgment may be
given for one or more of the plaintiffs according to their respective rights to relief;
and against one or more defendants according to their respective liabilities.

Separate trialsFrials. The court may make-sueh-erders-as-will-prevent a party from
being embarrassed, delayed, or subjectedput to expense if no claim is asserted against

or by the inclusion-ofa-party. The court may also -against-whem-the-party-asserts-ho

clatm—anhd-who-asserts—no—claim—against-theparty—and-may-order separate trials or
otherwise make-other-orders-te-prevent delay or prejudice.

[Amended 2/February-20/04,-2004 to make rule gender neutral.]

Advisory Committee Notes




Rule 20(a) allowspermits joinder in a single action of all persons asserting or defending
against a joint, several, or alternative right to relief if (1) that right arises out of the same
transaction or occurrence or series of transactions or occurrences and (2) presents a common
question of law or fact. The phrase “transaction or occurrence” requires the existence ofthat
there—be a distinct litigable event linking the parties. Rule 20(a) simply establishes a
procedure under which several parties’ demands arising out of the same litigable event may
be tried together and avoids;thereby-aveiding the court and parties’ unnecessary loss of time
and money due to the-court-and-the-parties-that-the-duplicate presentation of the-evidence

relating to facts common to more than one demand for relief-weuld-entatl.

Joinder of parties under Rule 20(a) is not unlimited as is joinder of claims under Rule
18(a). Rule 20(a) imposes two specific prerequisitesreguisites to-the joinder of parties: (1) a
right to relief must be asserted by or against each plaintiff or defendant relating to or arising
out of the same transaction, occurrence, or the same series of transactions or occurrences;
and (2) some question of law or fact common to all the parties will arise in the action. Both

of these requirements must be satisfied under Rule 20(a). See Am. Bankers, Inc. of Florida v.
Iexander! 818 So. 2d 1073, 1078 ngss 2001)




2000
ButHewever; even if the transaction requirement cannot be satisfied, thethere-abwaysisa
possibility always exists that; under—the proper circumstances, separate actions can be
instituted and then consolidated for trial under Rule 42(a) if there is a question of law or fact
common to all the-parties. See Stoner v. Colvin, 2110236-Miss—736,748,-110 So. 2d 920,
924 (1959) (courts of general jurisdiction have inherent power to consolidate actions when
called for by the circumstances). If Rule 20the criteria-of Rule-20 are otherwise met, the court
should consider whether different injuries, different damages, different defensive postures,
and other individualized factors will be so dissimilar as to make managing Rule 20
management-of-cases-consolidated cases under-Rule-20-impractical. See Illinois Cent. R.R.
Co. v. Travis, 808 So. 2d 928, 934 (Miss. 2002) (citing Demboski v. CSX Transp., Inc., 157

F.R.D. 28 (S.D. Miss. 1994)).
Q RV i

vivivimwa sy 5 = 5 —~ Sy SASASASAS H

In order to allow the court to promptly decidemake-a-prompt-determination-of whether

joinder is proper, the factual basis for joinder should be fully disclosed as early as practicable,
and motions questioning joinder should be filed; where possible; sufficiently early to avoid

delayingdelays-in the proceedings.




Rule 21. Misjoinder and nonjoinder of parties.




RULE2LIWHSIOINBER-AND-NONJOINBER OFPARHES

Misjoinder of parties is not a basisgreund for dismissingeismissal-of an action. Parties
may be dropped or added by court order efthe-court-on a party’s motion ef-any-party-or the
court onef its own inttiative-at any stage of the action and on such-terms thatas are just. AARY
claim against a party may be severed and proceeded with separately.

Advisory Committee Notes

Rule 21 applies, for example, when: (1) the joined parties do not meet thereguisites-of
Rule 20 requirements; (2) no relief has been demanded from one or more of the parties joined
as defendants; (3) no claim for relief is stated against one or more of the defendants; or (4)
one of several plaintiffs does not seek any-relief against the defendant and is without aany
real interest in the controversy.

Rules 17 and 19 should be used as reference points for what is meant by nonjoinder in
Rule 21. Fhus-Rule 21 simply describes the procedural consequences of failing to join a
party as required in Rules 17 and 19.




Rule



RULE 22. Interpleader INFERRLEADER

(a) Plaintiff or defendant.

(1) Plalntlff WhenDefend&n{—Perens—hawﬂg—eI&ms—ag&msHhe—pmmﬁ—may—be
at the
plalntlff Is or may be exposed to double or multlple liability, a person Wlth a clalm
against the plaintiff may be joined as a defendant and required to interplead.

(A) Joinder—¥H is proper even though:

(1) Theneotground-forobjectionto-the joinderthatthe claims of the several
claimants or the titles on which their claims depend lackde-nethave a

common origin,-er-are-hrotidentical-but are adverse to and independent
of one another rather than identical;; or

(il) _Thethat-the plaintiff denies liabilityavers-that-he-is-net-hable in whole
or in part to oneany or moreat-ef-the claimants.

(2) Defendant. A defendant exposed to similar liability may seekebtain—such
interpleader by way of crossclaim or counterclaim.

)(3) _ Relation to Rule 20. Thiseross-elaim-ercounter-claim—The-provisions-of-this
rule supplementssupplement and doesdeo not -amy-way-limit the-joinder of parties
permitted-in Rule 20.

(b) Release from liability; deposit or delivery.

(1) AFrom-Liability;—Deposit-or-Delivery—Any party seeking interpleader_under
Rule 22-as-provided-in-subdivision(a):

(A) May)-ofthisrule-may deposit the claimed amount with the court;
(B) Deliver-the-ameunt claimed property;-ordehiver to the court; or

(C) Deliver claimed property as the court otherwise orders.

b)(2)  The directed-by-the-courtthe-propertyclaimed—and-the-court may discharge

the thereupon-erdersuch-party discharged-from liability as to thosesueh claims,
and the action continuesshat-centinue-as between the-claimants of thesueh money

or property.

Advisory Committee Notes



The protection afforded by interpleader takes several forms. Most significantly, it
prevents a stakeholder from being obligated to decidedetermine at the stakeholder’shis peril
which claimant has the better claim. \When-and;-when the stakeholder himseli-has no interest
in the fund, interpleader forces the claimants to contest what essentially is a controversy
between them without embroiling the stakeholder in the litigation over the merits of the
respective claims. Even if the stakeholder wholly or partly denies liability as;-ettherinwhele
orih-part to one or more of the-claimants, interpleader still protects the stakeholderfim from
the-vexation-of-multiple suits and the-pessibility-ef-multiple-liability that could result from
adverse determinations in different courts. As a resultFhus, interpleader can be employed to
reach an early and effective determination of disputed questions whilewith-a-conseguent
saving the parties fromef trouble and expense. Like-for-the-parties—As-is-true-of-the other
liberal joinder provisions in these rules, interpleader alse-benefits the judicial system by
condensing numerous gotential-individual actions into a single comprehensive unit while

saving,-with-a+resulting-savings+a court time and energy.

Interpleader also can be used to protect the-claimants by bringing them together in one
action and by reaching an equitable division of a limited fund. This situation frequently arises
when the insurer of an alleged tortfeasor is faced with claims aggregating more than its
liability under the policy. If*A/ere an insurance company were required to wait untilawakt
reductiop-of claims were reduced to judgment, the first claimant to obtain asuch judgment or
to negotiate a settlement might appropriate all or a disproportionate share of the fund before
other claimants established their claims. The resulting difficulties a race to judgment poses
for the insurer and unfairness to some claimants are among principal evils the interpleader
device intends to remedy. hisfelow-claimantswere-able




An additional advantage of interpleader to the claimant is that it normally involves a
deposit of the-disputed funds or property in court. The deposit eliminates;thereby-ehiminating
much of the delay and expense that-often associated with enforcing attends-the-enforcement
of-a money judgment.

The primary test for determining the propriety of interpleadingthe adverse claimants and
discharging the stakeholder is whether the stakeholder legitimately fears multiple vexations
directed against a single fund.

Interpleader ordinarily Ordinarihy—interpleaderis conducted in two “stages.” Firstia-the
first, the court hears evidence to decidedetermine whether the plaintiff is entitled to interplead
the defendants. Second, the court decides Hthe-secondstage-a-determinationismadeonthe
merits-eftheadverse claims on the merits and; if appropriate, en-the-rights-ef-an interested
stakeholder’s rightsstakeholder.

After the stakeholder has paid the disputed funds into court; or given bond-therefer, and
once the claimants have had notice and an opportunity to be heard, the court
decidesdetermines whether the stakeholder is entitled to interpleader relief. If so, the court
will enteran-order reguiringthe claimants to interplead and; if the stakehelderisdisinterested,
dischargediseharging the stakeholder from the proceeding and from—further—liability
regardingwith—regard-te the interpleader fund. The court may also permanently enjoin the
claimants from subsequentlyfurther harassing the stakeholder with the claims or judicial
proceedings.

But anFhere-is-however+e inflexible rule that the proceeding must be divided into two
stages does not exist. The entire action may be disposed of at one time in cases where, for
example, the stakeholder has not moved to be discharged or has remained in the action by

reason of an interest therein—Fhere-may-even-be-athird-stage-in it. In the event that deciding

the second one does not resolve anotherstage-determinationleavesunresolvedsomefurther
dispute;either between the stakeholder and the-prevailing claimant or among the-prevailing

claimants, there may even be a third stage. -

Trial during stages later than the first is also appropriate for counterclaims raised by the
claimants_like;such-as those alleging an independent liability; and for crossclaimseress-
clabms between claimants which are held-appropriate for resolvingresetution in the course of
the-interpleader proceedings.
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RULE 23. Class actions. [Omitted]. GLASS-ACHONS{OMITTED]




Rule 23.1. Shareholder derivative actions. [Omitted].




Rule 23.2. Actions relating to unincorporated associations. [Omitted].




RULE 24. Intervention INTERVENTION

(a) _Intervention of right.

@)}1)  When. On aRight—Upen timely motionappheation, anyone mustshal be
allowedpermitted to intervene in an action:

5(A)  Whenwhen a statute confers an unconditional right to intervene; or.
When

23(B) _ when the movantapphicant claims an interest relating to the property or
transaction which is the subject of the action, and he-is-so-situated-that-the
dispesition-of-the-action-may-as a practical matter, disposing of the action
may —impair or impede thehis ability to protect that interest; unless the
appheant’sinterest-is-adequatehyrepresented-by-existing parties adequately
represent it.

(b) Permissive intervention.

h)(1) When. On alntervention—Upen timely motion,apphication anyone may be
allowedpermitted to intervene in an action:

5(A) _ Whenwhen a statute confers a conditional right to intervene; or
When a common question of law or fact exists between a movant’s

2)(B)  whenanapplicant’s claim or defense and the main action-have-a-guestion
of law or fact in common,

(2) Government officer or agency: when; factors to consider.

(A) _When. An officer or agency may intervene in the-a-party-to-an action on a
timely motion when a party’srelies-for-ground-ef claim or defense relies:




(i) On aupen-any statute or executive order administered by a federal or
state governmental officer or agency;; or-upen-any

(i) _On a regulation, order, requirement, or agreement issued or made
underpurstantte the statute or executive order.

(B) Factors to consider.-the-officer-oragency-upon-timehrapplication-may-be
permitted-to-intervene-in-the—action: In exercising #s-discretion, the court

mustshat consider whether the intervention will unduly delay or prejudice

adjudicating the—adjudication—of—the—rights—of—the original parties’
rightsparties.

(c) Procedure.

(1) Motion; service. A person seekingdesiing to intervene mustshal serve a motion

to intervene onupen the parties underasprovided-n Rule 5.
{eyEarm. The motion mustshal state the grounds for ittherefer and shat-be_




(2) _accompanied by a pleading statingsetting—ferth the claim or defense for which
intervention is sought.

(3) Statutory right. The same procedure mustshaH be followed when a statute-gives
a-right to intervene is based on a statute.

(d) Intervention by state. A party asserting a statute is unconstitutional must notify the
Mississippi Attorney General within enough time to afford an opportunity to intervene
and argue that question in an action:
eotnleleaeanclon e

(1) Torestrain or enjoin theenforcement, operation, or execution of aany-statute-efthe
State-of Mississippi statute by restraining or enjoining the action of a stateany
officer;-of-the-State-or-any political subdivision; or-thereef—orthe-action-of-any
agency, board, or commission acting under state law where—+r-which a claim is
asserted-that the statute is unconstitutionalurderwhich-the-action-sought-to-be
restrained-orenjoined is asserted; or

(2)  For Rule 57 to-be-takenis—uneconstitutional—er(2)for-declaratory relief that
includes declaring or adjudicatingbreught—pursuant—to—Rule—57—in—which—a

eleelaraﬁenepaelwmeanenef the unconstltutlonallty of aanysta%u%eeﬁhe%ta{ee#

Advisory Committee Notes

Rule 24 requires the court to balance the-interests of the would-be intervenor against the
burdens sueh-intervention might pose on existingthese-already parties or on the judicial
system’s economic and efficient disposition of the case. If one of the criteria for intervention
as a matter of right is met and if the would-be intervenor files a timely motion,appheationfor
intervention must-taterventionshak be allowed. See Dare v. Stoke, 62 So. 3d 958, 959 (Miss.
2011). A trial court has discretion when ruling on a timely motion for permissive
interventionto—permissively—intervene and “may permissively grant or deny a motion to
intervene, provided there is a common question of law or fact and the motion was timely
filed.” See Madison HMA, Inc. v. St. Dominic-Jackson Mem’l Hosp., 35 So. 3d 1209, 1215
(Miss. 2010).

A _motionApphications to intervene as of right or for permissive intervention under

pursuantto-Rule 24(a) anderto-permissively-hrtervenepursuantto Rule 24(b) must be timely.

Rather than includingThe-rule-does-rotset-eut-any specific time limits_in the rule—tastead,
trial courts shouldare—te weigh the following four factors when decidingdetermining

timeliness: (“{1) the length of time during which the would-be intervenor actually knew or




should have known of anhis interest in the case before petitioninghe-petitioned for leave to
intervene; (2) the extent of the-prejudice-that-the existing parties to the litigation may suffer
as a result of the would-be intervenor’s failure to apply for intervention as soon as an interest
in the case washe actually knownknew or reasonably should have been known-ef-his-interest
inthe-case; (3) the extent of the-prejudice that-the would-be intervenor may suffer if-his
petition for leave to intervene is denied; and (4) the existence of unusual circumstances
mitigating eitherfor or against decidinga-determinationthat the motionappheation is timely.->
See Hood ex rel. State Tobacco Litig. v. StateLitigation, 958 So. 2d 790, 806 (Miss. 2007). A
trial court has discretion to decide Fhe-determination-efwhether a motionan-apphication to
intervene is timely iscommitiedtothe-diseretion-of the-trial-court-and will not be overturned
on appeal absent an abuse of discretion.







RULE 25. Substituting parties.SUBSHTFUHON-OFRPARTIES

(@)

(b)

(©)

(d)

Death.

(1) _Substitution if notHa-party-dies-and-the-claim-is-hot-thereby extinguished. If a

party’s death does not extinquish a claim, on a motion to do so, the court mustshal:
upen-metien; order substitution of the proper parties.

(A) The motion for substitution may be filedmade by aany party or by-the
deceased party’s successors or representatives. The motion and a -ef-the

deceasedparty-and-togetherwith-the-notice of hearing_must-shaH be served

on nonparties and the-parties according to Rules 4 and 5.
(B) The actlon mustaserewdedmRute%an%mnpersensrret—parﬂe&mthe
be
dlsmlssed W|thout prejudlce as to the deceased party if the motlon for
substitution is not filedmade within 90ainety days after the death is suggested
inupen the record by servingservice-of a statement of the fact of the death as

stated in Rule 25(a)(1)(A).hereinprovided-for-the-service-of themetion:

(2 Contlnuatlon After a party s death, |f+ntheevehtetthedeatheﬁeneeemereef
which the right
seaght—to be enforced survives onIy to or the—sewamag—plamhﬁ—er—enty—agamst

remaining partiesthe-surviving-defendants, the action does not abate. The death
mustshall be suggested inupen the record, and the action mustshat proceed in

favor of or against the surviving parties.

Legal disabilityBisability. If a party comes under alegal disability, on a motion served

as stated in Rule 25(a)(1)(A), the court upen-metion-served-as-provided-in-subdivision

{a)y-of-thisrule-may allow the action to be continued by or against the party’shis
representative._

TransferringFransfer-of-Haterest—tn-case-ofany-transferof interest. If an interest is

transferred, the action may be continued by or against the original party; unless on a
motion served as stated in Rule 25(a)(1)(A) the the-court upon-metion-directs the

transfereepersen-to-whom-the-interest-is-transferred to be substituted in-the-action-or
joined in the action. with-the-eriginal-party—Service-ofthe-motion-shall-be-made-as
e L e

Public-Officers;i—Death or separation of public_officer.Separatioh—rom-Office:
When a public officer is a party to an action in anhis official capacity and during-is
pendeney-dies, resigns, or otherwise ceases to hold the office while the action is pending,
the action does not abate, and the officer’shis successor is automatically substituted as




a party. FollowingProceedings-folewing the substitution, proceedings must-shal be in
the party’s name-of-the-party, but aany misnomer not affecting the parties’ substantial
rights mustef-the-parties-shall be disregarded. The court may Anr-order ef-substitution
may-be-entered-at any time;_failing to do so does-butthe-omissionto-entersuch-an-order

shall not affect the-substitution.

Advisory Committee Notes

The suggestion of death does not have to identify the decedent’s
SUCCESSOrsueeessers or representativerepresentatives to be substituted as the real party in
interest. See Clark v. Knesal, 113 So. 3d




531, 536 (Miss. 2013). Although the rule requires thatservice-of-the suggestion of death
toupen-nen-parties be served on a nonparty according to aceemphished-in-accordance-with
Rule 4, itthe—+ule does not indicate which nonpartynen-parties must be served with the
suggestion of death se-asto trigger the 90rinety-day time period. An interested nonparty must
be served if the nonparty’stnterestednon-partieswhose rights may be cut off by the 90ninety-
day limittmits-must-be-served. See Hurst v. SW Miss. Legal Servs., 610 So. 2d 374, 386
(1992) (defendant’s failure to serve the-named executrix of the-deceased plaintiff’s estate with
the-suggestion of death rendered itthe-suggestion—of-death ineffective even though the
executrix may have had actual notice of the-suggestion of death); Knesal, 113 So. 3d at 537
(defendant—counterplaintiff/counter—plaintiff-who-was properly served with the-suggestion
of death could not argue that—the—failure to serve the—plaintiff-counterdefendant’s

nonparty/counter-defendant’s-nen-party successors rendered the-suggestion invalid because:
(L)Hthe failure to servetheplaintiHf/counter-defendant’s-nen-party-sueeessers did not affect
the-defendant/counter-platntiff’s-opportunity to file a-motion to substitute; and (2H) service

onupen-the decedent’s successor was-impossible because there-was-—no existing estate or
personal representative to serves ,
The rule contains no restriction on who may file and serve the suggestlon of death the
decedent’s lawyer may file and serve it. Knesal, 113 So. 3d}¢- at 538.

AsFhe general Rule 6(b) provisions efRule—6{b}-apply to motions to substitute;
acecerdingly, the court may extend the period for substitution if timely requested.
LikewiseStmilarly, the court may allow substitution to-be-made-after expiration of the
90ninety-day period on a showing that failingthe-fatlure to act earlier resulted from was-the
result-of-excusable neglect. See id.Knesal-113-Se-—3d at 539.

If the named plaintiff was deceased when it atthe time-the-eriginal-complaint-was filed,

then-the original complaint is null and void, and the real party in interest cannot be substituted
as the proper plaintiff because noa valid action was evernever commenced.




SECTION 5.




CHAPTER V. BDEPOSIIONS AND DISCOVERY

RULE26- GENERALPROVASIONS GOVERNING BISCOVERY

Biseovery-Rule 26. General provisions governing discovery.

(a) Methods. Unless the court orders otherwise under Rule 26(c) or (d), the frequency of

(b)

discovery methods is unlimited. Parties may obtain discovery by one or more of the
following methods:

(1) Deposition by depesitions-tpen-oral examination;

(2) Deposition by -e+written questions;

(3)  Written-written interrogatories;

(4)  Productionpreduection of documents or things;

(5) Permission-erpermissien to enter ontoupen land or other property; for inspection
and other purposes; and

@)(6) Requestsreguests for admission. Unless—the—court—orders—otherwise—under

Scope.-ef Discovery- Unless etherwise-Hmited-by-orderofthe court orders otherwise
according totr-aceerdance-with these rules, the scope of discovery is as follows:

(1) In General.

(A) A partyParties may obtain discovery regarding a nonprivilegedasy matter:

(1) Relevant to a party’s claim or defense: and
(i1) Proportional to the needs of the case.

(B) Whether a nonprivileged matter -hetprivilegedwhiech-is proportional to the
needs of the case depends on:

(i) The importance of relevantto-the issues at stake inraised-by the action;

(i1) _The amount in controversy:;

(iii) The parties’ relative access to relevant information;

(iv) _The parties’ resources;

(v) _The importance of the discovery in resolving the issues; and

(vi) Whether the burden or expense of the proposed discovery outweighs
its likely benefit.




(C) elatmserdefenses-efanyparty—The discovery may include:

(1) Thethe existence, description, nature, custody, condition, and location
of any-books, documents, electronic data,er magnetic data, or other
tangible things;

(il) The-anethe identity and location of persons {H-having knowledge of
aany discoverable matter; and

B (iii) The identity and location of persons-e+(H) who may be called as

Wltnesses at j;Iqatrlal 4{—|srnet—g¥aand—fepebjeenen—that—the—mie¥manen

(D) Information within this scope of discovery does not need to be admissible in
evidence to be discoverable.

(2) Insurance agreementAgreements. A party may obtain discovery of

anpartymayobtain discoveryof the existence and contents of any insurance
agreement under which any-person-carrying-onan insurance business may be liable

to satisfy all or part eraH-of a possible judgment which-may-be-entered in the
action or to indemnify or reimburse for payments made to satisfy the judgment.

The information trfermation-concerning-the-insurance-agreement-is not by reason

of disclosure admissible in evidence at trial. For purposes of Rule 26(b)(2),this
paragraph; an application for insurance isshat not be-treated-as-part of an insurance
agreement.

(3)__Trial preparation: materials.

(A) Documents tanmble thlnqs A party ordlnarlly may not dlscover

thﬁ—mle—a—party—may—eb%am—dkseew#y—ef—documents and tanglble thlngs

otherwise discoverable under subdivision (b)(1) of this rule and prepared in
anticipation of litigation or for trial by or for another party or by-erforthat

other—party’s representative (including that party’s attorney, consultant,
surety, indemnitor, insurer, or agent). But subject to Rule 26(b)(4), those

materials may be discovered if:

(1)  Otherwise discoverable under Rule 26(b)(1); and

(il)  The party shows) only upon a showing that the party seeking discovery

has substantial need of the materials to preparein-the-preparation-of that
party’s case and that-theparty-is unable without undue hardship to

obtain theirthe substantial equivalent efthe-materialsby other means.
tnordering




3)-Protection against disclosure. If a court orders discovery of thosesuch
materials onwhen the required showing, it must-has-been-made—the-court-shall protect
against disclosingdiselosure-ofthe— mental_




(B) _impressions, conclusions, opinions, or legal theories of a party’san attorney
or other representative ef-a-party-concerning the litigation.

(C) Previous statement. A party may obtain without the required showing a
statement concerning the action or its subject matter previously made by that

party. A nonparty maydpen request_and—a-person-not-a-party-may obtain

without the required showing a statement concerning the action or its subject
matter previously made by that nonpartypersen. If the request is refused, the
person may move for a court order, and- Rule 37(a)(4) applies to anthe award
of expenses.—eurred—in—relationto—the—metion. For purposes of Rule

6(b)(3)(C),t—h—|—S—pa'Fag'Fa'p'h— a statement preV|oust made is: {A)—aw%ten

(i) A written statement signed or otherwise adopted or approved by the
person making it; or

(i1) A contemporaneous stenographic, mechanical, electrical, or other
recording or a transcription of one that recites substantially verbatim
the person’s oral statement.

(4) Trial preparations: experts. A party may obtain discovery Preparations:
Experts—Discovery—of facts known and opinions held by experts; otherwise
discoverable under Rule 26subsection-(b)(1) efthis+ule-and acquired or developed
in anticipation of litigation or for trial,+may-be-obtained only as follows:

(A) {-A party may require another one to provide the following information
through interrogatories; otherwise, a party must file a motion, and subject to
scope restrictions and other rules—including Rule 26(b)(4)(C) concerning
appropriate fees and expenses—the court may order additional discovery as
it may deem appropriate:

(i) Each person-reguire-any-otherparty-to-identify-each-persen-whem the

other party expects to call as an expert witness at trial;_

(il) _The;to-state-the subject matter on which the expert is expected to
testify;

(ill) The;-and-to-state-the substance of the facts and opinions to which the
expert is expected to testify; and

AX(iv) Aa summary of the grounds for each opinion.

Experts employed only for trial preparation. A party ordinary may not()




(B) A-party-may discover facts known or opinions held by an expert who has
been retained or specially employed by another party in anticipation of
litigation or preparation for trial and who is not expected to be called as a
witness at trial. But a party may do so only:

B)(1) On-upen a showing of exceptional circumstances under which it

is impracticable for the party-seekingdiscevery to obtain facts or
opinions on the same subject by other means.

(C)__Unless manifest injustice would result:

(1) The{i-the court mustshal require that-the party seeking discovery to
pay the expert a reasonable fee for time spent in responding to
discovery under Rule 26subsections-(b)(4)(A)}H) and (b)(4)(B):.

(i) Thederhis e andl Obviie racnac o s coounro s inadpndas
subsection{(b A H)-ef thisrule—the-court may require_the party
seeking discovery;-andwithrespeet to pay the other party a fair portion
of the fees and expenses reasonably incurred in obtaining facts and
opinions from the expert under Rule 26(b)(4)(A); anddiscovery

btained under subsection (b)(4)(B) of this rule.




(ii1) _the court mustshaH require; the party seeking discovery to pay the other
party a fair portion of the fees and expenses reasonably incurred by-the
latter-party-in obtaining facts and opinions from the expert under Rule

26(b)(4)(B). -

(5) Electronic dataBata. To obtain discovery of data or information that exists in
electronic or magnetic form, the requesting party must specifically request its
productlon and specm/ the form in WhICh it should be produced eredueﬂereef

(A) The responding party must produce:

(i) __All electronic or magnetic data;

(i1) That is responsive to the request; and
(i1i1) That iIs reasonably available to the responding party in its ordinary
course of business.

(B) If the responding party cannot reasonably retrieve the requested data or
information or produce it in the requested form, the responding party must
state so in an objection complying with these rules.

(1) If the court requires the responding party to comply, it may also order
the requesting party to pay reasonable expenses for extraordinary steps
required to retrieve and produce the information.

(c) Discovery conference The court mav hold a Genferenee—At—&ny—Hme—after—the

andehalmese#requesfeerbyan%paﬁyimereques#erdlscovery conference t any t| me

and must do so if a party requests one.

fe}(1) Content; objection. A party’s request mustshal certify that-counsel has

conferred; or made reasonable efforts to do soeffert-to—confer,—with-opposing
eeunsel concerning the—matters statedset—ferth in the request; and mustshat

include:




1-(A) Aa statement of the issues to be tried,;

A discovery
2(B) a plan and schedule-ef-discovery;
Discovery
3-(C) limitations-to-be-placed-on-discovery-any; and
Other
4.(D) ether proposed discovery orders-with-respect-to-discovery.
An _objectionAny—objections or additionadditions to the requested items
musteontatned-in-theregquest-shal be served and filed within 10re-laterthan-ten
days after service-of-the request is served.
(2) Discovery order. Following the discovery conference, the court must issueshat
enter an order:
(A) _Stating-fixing the issues to be tried;
(B) Establishing;-estabhishing a discovery plan and schedule;
(C) Containing-ef discovery;setting limitationsupen-discoveryHany; and
(D) Decidingdetermining-sueh other similar matters, including allocatingthe
aHocation-of expenses, as are-necessary for the-proper case management of
discovery-in-thecase.
(3) _Rule 16 pretrial conference. Subject to a party’sthe right to moveefaparty-whe

properlhy-meves for a discovery-conference-to-prompt discovery conference under
Rule 26(c)(1), eenveningofthe conferencethe-court may combine the discovery

conference with a Rule 16 pretrial conference-autherized-by-Rule 16,

Sanctions. Unless




A good
cause eX|sts |f a partv or attornev falls to cooperatehaveeeepem{ed in the-framing
ef-an appropriate discovery plan by agreement, the court may impose sanctions.

—Lhsor
(5) Amendment. The court may alter or amend a Rule 26(0) order on a showmg of
good cause
orsondes,

(d) Protective order. AOrders—Upen-metion-by-—a party or-by-the person from whom
discovery is sought may move;-and for a protective order. The motion should be filed

withgeed-cause-shown; the court whereinwhich the action is pending; or within-the-case
of-a-deposition the court that issued a deposition subpoena.

(1) For good cause show, the court-therefor; may issue anmake-any order which
justice requires to protect thea party or person from annoyance, embarrassment,
oppression, er+-undue burden, or undue expense, including one or more of the
following:

(A) __ Forbiddingthat the discovery-net-be-had;
Specifyin
2)(B) __ thatthe discovery may-be-had-onhr-en-speeified-terms and conditions,
including a-desighation-ef-the-time ander place;
Prescribing a
3)(C) thatthe-discovery may-be-had-enly-by-a-method ef-discovery-other than
the onethat selected by the requesting party-seekingdiscovery;
Prohibiting inquiry into
4)(D) __that certain matters not-be-tnguired-into-or limitingthat the discovery
scope of-the-discovery-be-limited-to certain matters;

(E) Designating the persons who may be present while conductinq the discovery;

Sealing

court:

{6)(F) __ that a deposition after-being-sealea-to be opened only by court order-of

thecourt;

Precluding disclosure of
(A(G) __ that a trade secret or other confidential research, development, or
commercial information or specifying the manner in which it is to net-be

disclosed-or-be disclosed-onlyin-a designated-way;

Requiring



(8}(H) _ thattheparties-simultaneoushy-file specified documents or information

to be filed simultaneously enrclesed-in sealed envelopes to be opened as

eirected-by-the court directs; and;
9)(Dthecourtmay-make-any-other order-which justice requires to protect the party

or witness from annoyance, embarrassment, oppression,-e+ undue burden, or
undue expense, including that the requesting party payprevisionforpayment
of expenses for aattendantupen-such deposition or other discovery-device-by
the party seeking same.




(2) __If it partly or wholly denies the motion-for-a-pretective-order-is-denied-in-whole-or
part, the court—may;-on justsueh terms and conditions—may-as-are-fust; order
that theany party or person provide or allow thepermit discovery. Rule 37(a)(4)
applies to the award of expenses.
: linrolati |

Discovery sequence and timing. Unless the court orders otherwise on a motion-

o ' , ten; for the convenience
of partles and Wltnesses and +n—the mterests of Justlce discovery erders—otheraise;
methods ef-discovery-may be used in any sequence, and the fact that-a party takes ais

conducting-discovery-whetherby deposition or conducts other discovery doesetherasise;
shaH not operate to delay anotherany-ether party’s discovery.

(H Supplementing responses.Supplementation—of—Responses: A party who has
responded to a discovery request for-diseeverywith a response that was complete when

served does not have amadeisunderne duty to supplement it withtherespense-to-inelude
information subsequentlythereafter acquired; except-asfetows:

(1) A party hasisunder a duty seasenably-to supplement athatparty’s response in a

timely manner with respect to aary question directly addressed to:

(A) _Identifying-(A)-the-identity and locatinglocation-of persons:

(i) Having-{H-having knowledge of discoverable matters;; or
B(in) Who{H-whe may be called as witnesses at the-trial;; and

(B) Identifying:
B) the identity-of eacl ™ lled
(i) __Each expert witness expected to testify at trial;
(1) The;the subject matter on which the person is expected to testify;; and
(ii1) _Thethe substance of the testimony.

(2) A party hastsunder a duty seasonably-to amend a prior response in a timely manner
if failing to do so would be a knowing concealment and:

(A) The party learnsifthatparty-obtains-information-upen-the-basis-ofwhich-(A)
the-party-knews-that the response was incorrect when served;made; or

2)(B)  The(B)-the party learnsknows-that the response;-theugh-correct-when
made, is no longer true and the circumstances are such that a failure to amend

OGS ORSIE I S s e e N chs e co e i i
(3) A party has a duty to supplement a response if respenses-may-beimposed:




(A) By court-by order;

(B) By-of the parties’court; agreement;-oftheparties; or

3)}(C)  By-at-any-timepriorto-trial-through new requests to supplementfer
supplementation-of prior responses prior to trial.

[Amended effective 3/1/89; 3/Mareh-1,-1989Mareh-13/91; 4/-1991—-April-13/00,-2000.
Amended effective 5/May-29/03,-2003 to add Rule 26(5) addressing discovery of electronic
data.]

Advisory Committee Historical Note

Effective 4/Apri-13/00,-2000, Rule 26(c) was amended to allow the court on its own
motion to convene a discovery conference.; 753-54754 So. 2d XVII (West Miss. Cas. 2000).



Effective 3/Mareh13/91,1991, Rule 26(b)(1)(ii) was amended to delete witnesses’the oral

testimony efwitnesses-from the listhsting of matter that might be-discovered-by-a party might

discover.: Rule 26(d) was amended to stateprovide that in-the-case-of-depositions-protective
orders-might-be-made-by-the court issuingthatissued a deposition subpoena could enter a
protective order.therefer— 574-76576 So. 2d XXIII (West Miss. Cas. 1991).

Effective 3/Mareh-1/89,-1989, Rule 26(b)(1) and Rule 26(f)(1) were amended to include

identifying previde-fortheidentification-of{and supplementing supplementation-ofthe-prior
identificationsidentification of} thosetraddition-to-experts; who may be called as witnesses
at the-trial in addition to experts.- 536-38538 So. 2d XXIV (West Miss. Cas. 1989).




Rule 27. Depositions to perpetuate testimony.




(a) Before actionAction.

(1) Petition. A person seekingwhe-desires to perpetuate his-ewn-testimony about aer

thatofaneotherpersonregarding-any matter thatmay-be-cognizable in a Mississippi
any-court ef-this-state-may file a verified petition in the-circuit or chancery court in

the county where an of-theresidence-of-any-expected adverse party resides. The
petition must ask for an order authorizing the petitioner to depose persons named
In it to perpetuate their testimony, be titledshalHbe-entitled in the petitioner’s name,

ofthepetitionerand shal-show:

(A) The (Athat-the-petitioner expects to be a party to an action cognizable in a
Mississippi court efthis-state-but cannot at the timeispresently-unablete bring
the actionit or cause it to be brought;

(B) The{2)-the subject matter of the expected action and the petitioner’shis
interest in it;

(C) The therein,{(3)the-facts the person wantswhich-he-desires to establish by the
proposed testimony and thehis reasons fer-desiring-to perpetuate it;

(D) The4)the names of persons expected to be adverse parties or a description

of them the-persons-he-expects-witHbe-adverse-parties-and their addresses ifse
far-as known;_

(E) The -and{(5)the-names and addresses of each deponent;the-persons-to-be
examined and

5(E)  The-the substance of the-testimony the petitionerwhich-he expects to
eI|C|t from each deponen %né%h&lmmpanerdepa%henﬂngm&petmgne;

(2) _Notice; service-and-Service. The petitioner mustshal-thereafter serve a-hotice
upen-each person named in the petition as an expected adverse party with a copy

of the petition and notice -stating the hearing that-thepetitionerwil-apphy-to-the
court-atatime and place.

(A) -namedtherein forthe order described-in-the petition-At least 20twenty days
before the hearing date -efhearing the notice mustshat be served according

to Rule 4.
(B) _If aninthesame-manner-for-service-of summons:-but-H-such-service-cannot

with-due-ditigence-be-made-upon-any expected adverse party named in the




petition cannot be served after due diligence, the court may make-such-order
as-tsjust-for-service by publication or otherwise.

&(C) _ For -andshal-appeint-ferpersons not served under Rule 4,in the court
must appointmannerprovided-by-taw; an attorney towhe-shall represent them
and -and;r-case-they-are-not-otherwiserepresented;-shall-cross-examine the

deponent_if a person is not otherwise represented. -

(3) _Order;_examination.

(A) -and-Examination—If the—courtis—satisfied that-the—perpetuation of the
testimony may prevent a failure or delay of justice, the court must:

(i) Designateit-shal-make-an-orderdesighating or describedeseribing-the
persons whose depositions may be taken and specifying the deponent;

(ii) _ Specifysubjectmatter-of the examination subject matter; and_

(iii) _State whether a deposition willthe-depositions-shall be taken byupen

oral examination or written mterrogatorles

(B) A deposition Fhe-depesitions-may then be taken according to ir-aceordance
with-these rules,; and the court may issue a make-erders-of-the-character

providedforby-Rule 34 order.

{33(C) ___ —For the purpose of applying these rules to a depositiongepesitiens for
perpetuating testimony, each reference therein-to the court wherein-whieh the

action is pending refersshal-be-deemed-to-refer to the court wherein-which
the petition seeking the testimonyfersuch-depesition was filed.




(4) YseofDeposition_use. A—H-a deposition to perpetuate testimony is-taken-under
these-rules—Ht-may be used in a subsequent circuit, chancery, or county ary-action
involving the same subject matter according to subseguenthy-brought-in-a-cireuit;
chancery or county court in accordance with Rule 32(a).

(b) Pending Appeal—tan-appeal. If -has-beentakenfrom-a judgment is appealedefa-court;

(©)

or before the taking-ofan-appealf-the-time to do so expirestherefor-has-net-expired, the

court thatin-which-thejudgment-was rendered it may allow witnessthe-taking-of-the
depositions ef-withesses-to perpetuate their testimony in additionalferuse-intheeventof

further proceedings. The -tr-the-court—in-such-case-the-party wantingwho-desires to
perpetuate the testimony may movemake-a-metion-in-the-court for leave to take the

deposition.

(1) Rule 27(a)(2) depesitions—upen-the-same-notice and service requirements apply
thereof-as if the action were pending in the court.

(2) _The motion mustshaH show:

(A) The{i)the names and addresses of each deponent;

(B) The persons—to—be—examined—and—the—substance of the—testimony the
petitionerwhich-he expects to elicit from each deponent; and

(C) The;{2)-the reasons for perpetuating their testimony.
Frtneconppde that the

b}(3) _On finding perpetuation of the testimony is proper to avoid a failure or delay
of justice, the court may allow the deposition to be taken and issue a Rule 34 it

may—makeuaprorder The deposmon %ewmg—tlcedepe%ens—te-leetakenand—may

may be taken and used in the same manner and under the same condltlons as are
preseribed—in—these rules prescribe for depositions taken in actions—pending
actionsin-thecourt.

Perpetuation by actionAction. This rule does not limit the power of a court to entertain
an action to perpetuate testimony.




Rule 28. Persons before whom depositions may be taken.




RULE28PERSONS BEFOREWHOM-
BERPCSIHHONS-MAY-BETAKEN

(a) Within the United States. Within the United States,-o+within a territory, or an insular
possession subject to the-dominten-ef-the-United States jurisdiction, a deposition must;
depesitions-shall be initiated by an oath or affirmation administered to the deponent by:

(1) _Anan officer authorized to administer oaths by federal law or the law inlawsof the

examinationUnited-States-erof the place; wherethe-examinationisheld; or

@)(2) ___Aby-a person speciaHy—appointed-by-the court wherein—which the action is

pending_appoints to administer oaths and to take testimony. -

(b) nFereigh-Countries—-In a foreign country.

(1)

In a foreign country, a deposition,-depesitions may be taken:

(2)

(A) On{i}en notice before a person authorized to administer oaths by federal law
or the law of the examinationi-the place;

(B) Before a person -inwhich-the-examination-is-held-either-by the law thereof
epb%theJaweLﬁae—unﬁed&a{es—ee@—befemapeeseprcommlsaoned by

GGHQ-HQ—ISS—I-GH to admlnlster aany necessary oath and to take testlmonyl, or
(C) According{3)-pursuant to a letter rogatory.

On a motion, notice, and just and appropriate terms, a2 commission or a-letter

rogatory mustshat be issued.

(A) Showing-en-application-and-netice-and-onterms that arejustand-appropriate:
: o hei : - | hat 4

taking efthe deposition in anotherany-other manner would beis impracticable
or inconvenient_is not required to have;and-beth a commission or letter
rogatory issued.

(B) Bothand a commission and letter rogatory may be issued in proper cases.

(C) A notice or commission may designate the person before whom the
deposition is to be taken either by name or descriptive title.

b}(D) A letter rogatory may be addressed to “To the Appropriate Authority in
(here-name ofthe country).”}. Evidence obtained in response to a letter
rogatory does not need tonet be excluded merely becauseferthereasenthat it
IS not a verbatim transcript, because-erthat the testimony was not taken under
oath, or because of aferany similar departure from the-requirements for
depositions taken within the United States under these rules.




(c) Disqualification. A-fertnterest—No deposition must notshat be taken before a person
who is:

(1) A party’s-a relative,-er employee,-or attorney, or counsel;

(2) A-ofany-of-theparties—or-is—a relative or employee of a party’ssueh attorney or

counsel:; or
{€)(3) __ Financiallyis-financtatly interested in the action.




Rule 29. Stipulations about discovery procedure.




RUEE29-SHRPUEAHONS REGARBING-
BPISCOVERYPROCEDURE

Unless the court orders otherwise, the parties may stipulate in writing:

(a)

That a depositionby-written-stipulation(1)-provide-that depesitions-may-be taken before

(b)

aany person, at any time or place, ongpen any notice, and in any manner, -ane-#hen-se
taken-may be used like other depositions;; and

pmeninedhe

To modifying procedures inprevided-by these rules for other discovery methods of

discovery-except that stipulations-extending the-time for RuleprevidednrRules 33, 34,
and 36 discoveryfer responses requires courtte-discovery-may-be-made-only-with-the

approval.




-of thecourt:
Rule



RULE 30. BEPOSIIONS URPON ORAL EXAMINATION

When-Depositions May
take%he%stnmny—e#&ny—pe#sen—mel&dmg—%p&ﬁy—by—depesmen—upeﬂ oral

examination.

(a) When a deposition may be taken.

(1) W.ithout leave. A party may depose a party or person by oral examination without
leave of court.

(2) _With leave. Leave of court; granted with or without notice; must be obtained only:

(A) It the plaintiff seeks to take a deposition prior to 30the-expiration-ofthirty
days after aservice-of-the-summens-upen-any defendant_is served with the

summons unless:

(i) A-exeeptthat-leave-ishotreguired{(1)+-a defendant has served a
deposition notice otheref—taking—depesition—or—otherwise—sought

discovery;; or
(i) _ Special{2)-+speeial notice is given under Rule 30subsection-(b)(2).
@(B) ) of-this ruleThe attendance of witnesses—maybe-compeled-by
subpeena—The deposition of a person confined in prison may be taken only
by leave of court on steh-terms it ordersas-the-ceurtpreseribes.

(3) Subpoena. Witness attendance may be compelled by subpoena.

(b) General and special notice requirements; nonstenographic recording; production
of documents and things; deposition of organization.

(1) _Notice.

(A) A party wantingdesiring to depose atake the-depesition-oefany person byupen
oral examination mustshaH give reasonable written netice-in-writingto-every

otherpartyto-the-action—TFhe-notice to all parties stating:




(2)

(1) The shalistate-the-time and place offertaking the deposition;

(ii) The-and-the name and address of each deponentpersen-to-be-examined;
if known;; and

(ii1) I+ the name is unknownret-knewn, a general description sufficient
to identify the deponenthis or the particular class or group to which the
personke belongs.

(B) If the deponent is served with a documentH-a subpoena,ducestecum-istobe

served on the person to be examined, the designation of the materials
designatedte—be—produced—as—set—forth in the subpoena to be produced

mustshaH be attached to the notice or included in it.

(C) the-netice—A notice may provide for deposition the-taking-ef-testimony-by
telephone.

5(D) ___If necessary;-however; to ensure theassure-a full right toef examination,
on a party’s motion-ef-any-deponent, the court wherein-whieh the action is

pending may;-on-metion-ofany-party; require that-the deposition to be taken
in the_deponent’s presence-ef-the-deponent.

Special notice.

(A) Theleave of courtisnotrequired-for-the taking of a-deposition-by plaintiff

does not have to seek leave of court if the notice:

(1)  States-{A)-states that the deponentpersen-to-be-examined is about to go
out of the-state and will be unavailable ferexaminatienunless deposed

withinhis deposition is taken hefore expiration of the 30thirty-day

period;; and

(ii)  States(B)-sets-forth facts supportingte-suppert the statement.

23(B) ___The plaintiff’s attorney mustshal sign the notice, and thehis signature
constitutes a-certification that the statement and supporting facts are trueby
him-that to the best of the attorney’shis knowledge, information, and belief

the statement and supporting facts are true,
(C) _OnH a showingparty-shews that Rule 30(b)(2) special notice when-he-was

served but that after exercisingwith-retice-underthissubsection (b2} he-was
unable-throughtheexercise-of diligence, a party was unable to obtain counsel

for representationte—+epresenthim at the taking—ef-the—deposition, the
deposition may not be used against that partyhims.




(3) ForFhecourtmay-for cause shown, the court may enlarge or shorten the time for
taking the deposition.

Nonstenographic recording.




(4) _The netice-ef-deposition notice required under Rule 30{1)-efthissubsection(b)(1)
may stateprovidethat-the testimony will be recorded by nonstenographicetherthan

stenegraphic means._

(A) A deposition+rwhich-eventthe notice stating testimony will be recorded by
nonstenographic means mustshat designate the manner in whichefrecording
and-preserving the deposition will be recorded and preserved.

(B) —A court may require that-the-deposition-be-taken-by-stenographic means if

necessary to ensure accuracy.

() A party’s assure-that-therecording-be-accurate—A-motion to require
stenographic means mustby-a-party-fersuch-an-ordershal be addressed
to the court wherein-which the action in pending.

4)(in) A:a motion by a witness to require stenographic meansfer-such
an-order may be addressed to the court in the jurisdictioneistriet where
the deposition is taken.
Production of documents and things. Notice
(5) The-netice—to a party deponent may be accompanied by a reguest-made—in
comphianee-with-Rule 34 request for-the production of documents and tangible
things at the taking-efthe-deposition.—Fhe-procedure-of Rule 34 appliesshal-apply

to the request.

(6) Deposition of organization. In a depositionA-party-may-in-his notice oranrd-ir-a
subpoena, a party may name as the deponent a governmental agency or a public or
private corporation,-e+a partnership, or association.

(A) The notice or subpoena mustgevernmentalagency—and describe with

reasonable particularity the matters on which examination is requested.

(B) The named n-that-event-the-organization mustse-named-shall designate one
or more officers, directors, er-managing agents, or other persons who consent
to testify on its behalf.

(i) For—and—may—set—forth,—for each persen—designated person, the
organization may state; the matters on which the personhe will testify.

(i) A subpoena mustshaH advise a nonpartynen-party organization of its
duty to designate one or more officers, directors, managing agents, or
other make-suech-a-desighation—The-persons who consent to testify on
its behalf.

(iii) These designated persons mustshaH testify as to matters known or
reasonably available to the organization.




63(C)  Rule 30Fhissubsection-(b)(6) does not preclude taking a deposition by
anotherany-ether procedure authorized in these rules.

(7) For purposes of this-Rule—and-Rules 30, 28(a), 37(a)(1), 37(b)(1), and 45(b), a
deposition mustshalt be considereddeemed to occurbetaken in the county where
the deponent is physically present to answer questions propounded to him.

Examination and cross-examination; examination record: objections.

(1) Examination: cross-examination. Witness examination and cross-examination-of
witnesses may proceed as allowedpermitied at the-trial.

(2) Examination record. Witness Fhe-testimony mustefthe-withess-shal be recorded
etther-stenographically recorded or as stated Rule 30previded-in-subsection-(b)(4).)

of-thisrule: If requested by a party, ene-ef-the-parties;-the-testimony mustshaH be
transcribed onupenthe payment of thereasonable charges.

(3) _Obijections.
(A) Objectionstherefor—Al-objectionsmade at the time of the-examination to the

following must be noted on the record:

(1) Qualificationsguatitications of the person taking the deposition;

(il) _The;orto-the manner in whicheftaking it is taken:;

(iii) _Evidence ;-orto-the-evidence-presented at it;

(iv) A party’s—ertoe-the conduct; -ofany-party-and

(v) Other objectionsany-ether-objection to the proceedings_must;-shal be
noted onupen the record.

(B) But the examination still proceeds, and evidencetranscription-orrecoerding-
Evidence objected to mustshall be taken subject to the objections.

{e)(4) _ Participation by written gquestion. Insteadts-Heu of participating in the oral
examination, a partyparties may serve written questions on the party taking the
deposition. The party taking the deposition must ;whe-shat propound them to the
witness and seeSee that the answers therete-are recorded verbatim.

(d) _Motion to terminateFerminate or limit examination.




(1) DuringbimitExamination—At-any-thme-during-the-taking-of the deposition, en
metion—of—a party or ef—the—deponent may move to terminate or limit the
examination.

{e&h)-Onand-upen a showing that-the_




(A) examination is—being conducted in bad faith or in an unreasonablesuch
manner as-unreasenably-to annoy, embarrass, or oppress the deponent/-o¢
party, the court wherein-which the action is pending may order the officer
conducting the examination to cease doing so.

(B) The courtferthwith—from—taking—the—depesition—or may also limit the

deposition scope and manner under efthetaking-efthe depositionasprovided
#-Rule 26(d).

(C) __If the order made-terminates the examination, it mayshal be resumed
thereafter-only on anupen-the order byef the court wherein-which the action
Is pending.

(2) _If demanded byUpen-demand-of the objecting party or deponent, the taking-ofthe
deposition mustshat be suspended for the time necessary to movemake-a-meticn

for an order. Rule 37(a)(4) applies to the award of expenses-tncurred-inrelationto
bropelen,

(e) Submission to witness; changes; signing.\Withess;—Changes—Signing: When the
testimony is-taken by stenographic means or nonstenographic;-eris-recerded-by-other
than-stenegraphic means under Rule 30as-provided-in-subsection-(b)(4) efthisruleand
Hthe transeription-orrecording-thereofis to be used at aany proceeding in the action,

thesweh transcription or recording mustshatt be submitted to the witness for

examination; unless otherwise sueh-examination-is-waived by the witness and by-the

parties.

(1) ChangesAny-ehanges in form or substance which-the witness wantseesires to make
mustshall be entered onupen the transcription or stated—in a writing
accompanyingte—accompany the recording,—tegether with a statement of the
witness’ reasons gwenby%hewﬁness—for maklng them.

(2) TheNe

th&party taklng the deposmon must promptlv serve all partles with notlce of the
changes and reasons for them.

(3) _—The transcription or recording mustshat then be affirmed in writing as correct
by the witness; unless the parties stipulate to waivingby-stipulation-waive-the
affirmation.

(4) _If the witness doestranseription-orrecerdingts not affirm that the transcription or
recording isaffirmed—as correct by—the—witness—within 30thirty days of Hs
submission-te-him, the reasons for the refusal mustshat be stated under penalty of
perjury on the transcription or in an accompanyinga writing te-accompany-the
recording-by the party wantingeesiring to use sueh-transcription or recording.

{e)(5) __ The transcription or recording may then be used fulhyas though affirmed in
writing by the witness; unless on a motion to suppress under Rule 32(d)(4).) the
court holds that the reasons given-for refusing affirmationthe-refusal-to—affirm

require rejection-of-the deposition to be partlyin-whele or wholly rejectedin-part.




(h) Certification; exhibits; copies; notice of filingExhibits;-Cepies; Netice-ofFiling.

(1) Certification. When a deposition is stenographically taken, the stenographer
muststenographic-reportershalt certify; under penalty of perjury; on the transcript
that the witness was sworn in the stenographer’shis presence and that the transcript
Is a true record of the witness’ testimony.

(A) -given—by—the—witpess—When a deposition is recorded by
nonstenographicetherthan-stenegraphic means under Ruleas—previded—in
subsection 30(b)(4) andefthisRulerandthereafter transcribed, the transcriber

mustpersen-transeribing-t-shall certify; under penalty of perjury; on the

transcript:

(1) The person-that-he heard that the witness was sworn on the recording;
and
(il) Thethatthe transcript is a correct writing of the recording.

5(B) A deposition se-certified according to this rule mustshal be considered
prima facie evidence of the witness’ testimony-ef-thewithess.

Exhibits. On a party’s request, documents




(2) Decuments and things produced for inspection during witnessthe examination
mustetthe-withess-shat-upon-therequestofa-party; be marked for identification

and annexed to the deposition. A party may inspect and copy them.

s r—\Whenever the person
producmg materlals Wantselesqres to retarn the orlglnals the personhe may
substitute copies foref the originals; or afford each party an opportunity to

copy them.
() makeeepteHhereeLln the event the engmal—matenal&are—retamed—by

person producmg them retalns onqrnal matenals they must be marked

for identification, and the person mustshall afford each party the
subsequent opportunity to compare aany copy with the original.

(1) The party mustHe-shat also-be-required-te retain the original materials
for subsequent use in aary proceeding in the same action.

2)(iii) AAny party may move for an order that the originalseriginal be
annexed to and returned with the deposition to the court until;-pending
final disposition of the case.

(3) Copies. OnYpen payment of reasonable charges—therefer, the

stenographerstenographicreperter; or party takingin the ease-efa-deposition under

Ruletaken pursuant to subsection 30(b)(4) mustof this rule, the party taking the
deposition-shall furnish a copy of the deposition to aary party or-te-the deponent.

(4) NoticeH-aH-orpart of filing. If the deposition is_partly or wholly filed with the

court, the party doing so mustmaking-the-fiting-shall give prompt notice theresfto
all other parties.

(g) Failure to attendAttend or to serve subpoena; expenses. Serve-Subpeena-Expenses:

(1) A party failingH-the party-ghving-the notice-of the taking of a-deposition-fats 10
attend and proceed with a deposmon the party notlced may be orderedtherewrth

may—erder—the—party—gnnng—the—netree to pay te—sueh—etheeparty—the—reasonable
expenses—neurred-by-him-and-his—atterney—in—attending, including reasonable

attorney’s fees, to another party if that party/party’s attorney attends the deposition

in person according to the notice. -

(2) If a witness does not attendtheparty-givingthe-netice-ofthe taking-of a deposition
noticed by a party because the party failedefa-witnessfais to serve a subpoena on

the Wltness the party who notrcedupenhrmanelthewtnes&leeeausee#suehiaﬂere




expeets the deposition may be orderedefthat-withess-to-be-taken,—the-courtmay
orderthe-party-givingthe-notice to pay te-such-otherparty-the-reasonable expenses

nedrred-by-him-and-his-atterney-inattending, including reasonable attorney’s fees,
to another party if that party/party’s attorney attends the deposition with the

expectation the witness will be deposed. -

(h) Expenses generally not treatedGeneraly-NotTreated as court costsCeurt-Ceosts.

No part of depositionthe expenses of-taking-depositions—other than the-serving of
subpoenas must;shaH be awardedadiudged, assessed, or taxed as court costs.

[Amended effective 3/Mareh-1/89; 7/-1989:July-1/97-1997.]



Advisory Committee Historical Note

Effective 7/3uly-1/97,-2997, Rule 30(b)(7) was amended to correct the reference to
Rule 45.
45.689-92692 So. 2d XLIX (West Miss. Cas. 1997).

Effective 3/Mareh-1/89:-1989, Rule 30 was amended to abrogate the requirement that the
party taking a deposition out of state pay certain expenses of the other party.incidentthereto.
536-38538 So. 2d XXV (West Miss. Cas. 1989).

[Amended effective 7/3uy-1/97.]
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Rule 31. Depositions by written guestions.




RULE 3L DBERPOSHHONS UPON-WRHFEN-QUESTHONS

(@) Serving guestions; notice. AQuestions;—Notice—Aftercommencement-of-the-action;

any party may depose a take-the-testimony—ef-any-person_or —ineluding—a-party; by
depesition—upen—written questions. WitnessFhe attendance of -withesses—may be

compelled by the-use-of subpoena according toasprovided-by law. The deposition of a
person confined in prison may be taken only by leave of court on sueh-terms itas-the
court prescribes.

(1) A party wantingdestring to take a deposition byupes written questions mustshat
serve all parties them—upen—every—otherparty-with the questions and a notice

stating:
(A) The-{3)the name and address of the deponentpersen-whe-is-to-answer-them;
if known;

(B) _If;-and-if the name is unknownnet-knewn, a general description sufficient to
identify the deponenthim or the particular class or group to which the
personke belongs;; and

(C) The address and «{2)-the-name or descriptive title and-address-of the officer
before whom the deposition willis-te be taken.

(2) TheA deposition upen—written—guestions—may—be—taken—of a public or private

corporation,-e+-a partnership,-er association, or governmental agency may be taken
by written guestions according to raceerdance-with-Rule 30(b)(6).

(3) _Within 30thirty days after the notice and written questions are served, a party may
serve cross--questions onupen all etherparties.

(4) _Within 10ten days after being served with cross--questions, a party may serve
redirect questions onupen all etherparties.

(5) _Within 10ten days after being served with redirect questions, a party may serve re-
crossreeross questions onupen all ether-parties.

(6) ForFhe-eeurtmay-for cause shown, the court may -enlarge or shorten the time.
(b) Officer to take responsestake-Respenses and prepare record.

(1) The deposing party must deliver aPrepare—Recerd—A copy of the notice and
copies of all questions served questions shall be delivered by the party taking the




depesition-to the officer designated in the notice. ;whe-shal-proceed-prompthyin
boomomnospeoiand ey

)(2) As stated in Rule 30(c), (e), and (f), the designated officer must promptly
proceed to take the witness’ testimony ef-the-witress-in response to the questions

and to prepare, certify, and file or mail the deposition with-attaching;thereto the
copy of the notice and the-questions received by the officer.




him-
Rule 32. Deposition use in court proceedings.

Deposition use. If a party was present or represented at a deposition or had reasonable
notice of one, all or part of the deposition may be used against that party to the extent




(@)

p#eeee@eg—awp&rt%eﬁ&depe&ﬂen—sei&ms adm|SS|bIe under the rules of ewdence

applied as though the W|tness were then present and testifying accordlnq to the
following,+ay vho-W 8 3

1)

(2)

A party may use aAny deposition for may-be-used-by-any-party-for-the purpose-of
contradicting or impeaching the deponent’s testimony efdepenentas a witness; or
feranyother purpose allowedpermitted by the Mississippi Rules of Evidence.

An adverse party may use the following for any purpose:

(3)

(A) A party’sFhe deposition;-efaparty or

(B) Anyone’sefanyonewhoatthetimeoftakingthe deposition if when taken, the
person:

{23(1) Waswas an officer, director, e-managing agent, or a-person designated
under Rule 30(b)(6) or 31(a) to testify on behalf of a party who is a

governmental agency or a public or prlvate corporatlon partnershlpl or
association-er-governmenta A party-—ma 3

A party may use theFhe deposition of a party or nonparty witness whether-ornet

a-party-may-be-used-by-any-parby-for any purpose if the court finds:

(A) That-(A)-that the witness is dead:;

(B) Thater{B)-that the witness is at a greater—distance greater than 100ene
hundred miles from the place-ef-trial or hearing location;

(C) That the witness —eris out of the state; unless it appears thatthe-absence-of
the-witness-was-precured-by-the party offering the deposition procured the
witness’ absence;

(D) Thater{C)-that the witness is unable to attend or testify because of age,
illness, infirmity, or imprisonment;

(E) Thater{B)that the party offering the deposition has been unable to procure
the witness’ attendance efthewitnessby subpoena;

(F) Thater{E)that the witness is a medical doctor; or

3)}(G)  On a motion with{F)-upen-application—-and notice, that the deposition
should be used due to sueh-exceptional circumstances-exist-as—to-make-it




desirable, in the interest of justice, and with due regard to the importance of
presenting witnessthe testimony ef-witnesses-orally in open court;-te-aHew

the deposition to be so used,

(4) [Ifaparty offers only part of a deposition is-effered-in evidence-by-aparty, an adverse
party may require the partyhim to introduce anotherany-other part which eughtin
fairness ought to be considered with the part-introduced part. A;-and-any party may
also introduce any-other parts.

(5) _Substitution of parties does not affect the right to use depositions previously taken.

(6) When:aneg—whenr an action in aany court has been dismissed, and another action
involving the same subject matter is subsequentlyafteraard brought between the
same parties,-or their representatives, or their successors in interest, all depositions
lawfully taken and duly filed in the former action may be used in the latter one as
if originally taken for it. therefor—A-deposition-previeuslytaken-may-alse-be-used

ttod by 0 csicsinni Rules of Evid |

(7) A deposition previously taken may also be used as the Mississippi Rules of
Evidence allow.

Objection



(b)

(©)
(d)

Objections to admissibilityAdmissibitity. Subject to theprovisions-ef-Rule 28(b) and

32subsection-(d)(3), a party)}-efthisruleobjection may objectbe-made at athe trial or
hearing to receivingreceive in evidence aany deposition or part of onethereof for aany

reason requiring which-would-reguire-the-exclusion-ef-the-evidence to be excluded if the

witness were then present and testifying.

[Amended effective 10/O¢ctober-21/99,-1999.]

[Abrogated]..

Effect of deposition error Exrers-and irreqularityhregularitiesin-Depesitions.

(1) As-te-Notice. All errors and irregularities in noticingtheneticefertaking a
deposition are waived unless written objection is promptly served onupen the party

noticing a depositiongiving-the-netice.
(2) Asto-Disqualification-of-Officer disqualification. Objections-Objection to taking

a deposition because of disqualification of the officer before whom it is to be taken
arets waived unless asserted:

(A) Beforemade-before-the-taking-of the deposition begins; or
23(B) If afterwards, as soon-thereafter as the disqualification becomes known

or could be discovered with reasonable diligence.

(3) Aste-Taking of depositionBepesition.

(A) AnobjectionObjections to the competency of a witness or to the competency,
relevancy, or materiality of testimony isare not waived by failingfaHure to
make itthem before or during the taking-ef-the-deposition; unless the grounds
forgreund-of the objection is-ene-which-might have been obviated or removed
if presented at that time.

(B) The following errorsErrers and irregularities—eccurring at the—oral
examination are waived unless objection is timely asserted at the deposition:

(i) The inthe-manner in whicheftaking the deposition_is taken:;
(1) Thes+a-the form of the-questions or answers;

(ii1) The+#athe oath or affirmation;

(iv) The parties’;-ertr-the conduct;-of-the-parties; and




B)(Vv) Errorserrers of aany kind which might be obviated, removed, or

cured if promptly presented.—are-wakved-unless-seasonable-objection
| ‘i I he taki  the d .

(C) An objection©bjections to the form of written questions submitted under
Rule 31 isare waived unless served in writing onupen the party propounding
them within the time allowed for serving the-succeeding cross or other
questions and within five days after service of the last guestiens-authorized

questions.
{4)-Deposition_completionAs-te-Completion and return.Return—of -Deposition:

Errors and irregularities in the manner in which the testimony is transcribed or in which
the deposition is prepared, signed, certified,




(4) sealed, endorsed, transmitted, filed, or otherwise dealt with by the officer under
Rules 30 and 31 are waived unless a motion to suppress the deposition or seme
part of ittheresf is filedmade with reasonable promptness after thesuch defect is;
or with due diligence might have been; ascertained.

[Amended effective 1/January-10/86; 3/1/89,-1986:Mareh-1-1989.]

Advisory Committee Historical Note

Effective 3/March-1/89,-1989, Rule 32 was amended by providing that the deposition of
a medical doctor may be used by aany party for any purpose. 536-38538 So. 2d XXV (West
Miss. Cas. 1989).

Effective 1/January-10/86,-1986, Rule 32 was amended by deleting references to the
Mississippi Rules of Evidence; and Rule 32(c) [Effect of Taking or Using Depositions] was
abrogated. -478-81481 So. 2d XXIII (West Miss. Cas. 1986).

Advisory Committee Notes

Miss. M-R. EvidE. 801(d)(1)(A) defines a prior inconsistent statement given under oath
as nonhearsay andnen-hearsay-—MRE-8OL{HL)HA) applies when a witness testifies at trial
in @ manner-that-is inconsistent with a previous sworn statement. The previous sworn
statement, which may have been made during a deposition, is nonhearsaynen-hearsay; and is

admissible unless barred by anotherat-trial—assuming—ne—other evidentiary rule-bars-its
introduction. See Craft v. State, 656 So. 2d 1156, 1164 (Miss. 1995).

Miss. M-R._EvidE. 804(b)(1) allows an unavailable witness’permits-the-introductionof

deposition testimony to be introduced. The by-a-withess-who-is-unavatHable-at-triak—Theugh
the-deposition couldef-the-unavatable—witness—need-not have been taken in the same

proceeding whereas-that-in-which it is offered or a different one. But; the party against whom
the deposition testimeny-is-being offered; must have had an opportunity and similar motive
to develop the testimony. See Naylor v. State, 759 So. 2d 406, 410-11 (Miss. 2000).

If a deposition is offered into evidence at trial, the offering party’s attorney is responsible
for providing the court with a written transcript.-of the-deposition- In addition, if depositionan
audio or video recordingofthedepositionis played for the jury-atirial, the offering party must
alse-provide the court with a true and correct copy of thesueh audio or video recording. If the
entire deposition is not admitted into evidence, both parties’the attorneys fer-both-parties
should ensure that-the court reporter receivesis—given an accurate record indicating the

specific deposition portions ef-the-deposition-thatare-introduced into evidence. The-attriak
Sueh record should refer to the page and line numbers of the written deposition transcript.



The-ofthedepositiontnaddition;the attorneys also should ensure the court reporter complies

with the Guidelines for Court Reporters in the Mississippi Rules of Appellate Procedure. See
Miss. R. App. P. app. 3 (regarding manner in which trial transcripts must be prepared and
filed).forboth




Rule 32(a) is inconsistentpeteensistent with Miss. M:R. EvidE. 804(a) because Rule 32(a)
authorizes the use of certain witness depositions at trial for any purpose even though not all
sueh-witnesses are defined as “unavailable” according-witnesses”pursuant to RuleM-R-E.
804(a). Under Miss. Pursuantto-M-R. EVIdE. 804(b), a witness” former testimony efawithess
Is not excluded as hearsay if the witness is unavailable. Under Miss. M-R. EvidE. 1103, a
provides-thatany court rule thatis-inconsistent with the Mississippi Rules of Evidence is
repealed. In generalGenerally, deposition testimony may be excluded if the witness is not
“unavailable” under Miss. pursuantto-M-R. EvidE. 804(a). See, e.g.., Parmenter v. J & B
Enters. Enterprises; Inc., 99 So. 3d 207, 219 (MissMs. Ct. App. 2012) (affirmingeeurt
affirmed trial court’s exclu3|on of clinical psychologist’s deposition testimony by-the

plaintifs—chniecal-psychelogist-because plaintiff failed to demonstrate the-witness was
unavailable as required by Miss. M-R. EvidE. 804(b)(1)).







RULE 33. Interrogatories to parties INFERROGATORIES TORPARTIES

(a) Procedure. As AvaHabHity;-Proceduresfor-Use—Any-party-may-serveas-a matter of
right, atpon-any-other party may serve up to 30 written interrogatories on another party.

The nette-exceed-thirty-numberto-be-answered-by-the-party to whom interrogatories
are directed must answer them. If that served-er—-the-party served-is a_governmental

agency or public or private corporation,—e+—a partnership, or association, an—er

governmental-agency,—by—any officer or agent_must answer the interrogatories and
provide-whe-shal-furnish-sueh information asis-available to the party.

(1) Each interrogatory mustshat consist of a single question.
(2) _Interrogatories may, without leave of court, be served:

(A) Onupen the plaintiff after commenecement-of-the action is commenced; and
(B) On the defendant when upen-any-otherparty-with-or-afterservice—of-the

summons and complaint are served or afterwards.

@)(3)  Serving more than 30 interrogatories requires leaveupen-thatparty—Leave of
court; to be granted onupen a showing of necessity;-shal-bereguired-to-serve-in
e

(b) Answers; objections; time.-and-Objections

(1) Answers. To the extent not objected to, eachEaeh interrogatory mustshal be
answered separately;-and fully; in writing; and under oath.

(2) Signed. Interrogatory answers must be signed by-unlessi-is-ebjected-to-in-which

event the person making them. Objections to interrogatories must be signed by the
attorney making them.

(3) Obijections. If aebjecting party objects to an interrogatory, the party mustshah

state allthe reasons for anthe objection and shal—answer to the extent the
interrogatory is not objectionable.




(A) _All grounds for an objection mustte-an-tnterrogatory-shall be stated with
specificity.

43(B) A basis-Any-grednd not stated in a timely objection is waived unless the
court excuses the party’s-failure-to-objectis-exeused-by-the-court for good

cause shown.

Aninterrogatoryotherwise proper, an interrogatory is not necessarily objectionable

merely because an answering it answer—to—the—interregatery—involves an opinion; a—ef
contention that relates to fact; or the



(C) application of law to fact. But;-but the court may order that a party doessueh
annterrogatery-heed not have to answer itbe-answered until after designated
discovery has been completed,erunti a pretrialpre-trial conference, or other
later time.

(4) Time. The responding party must serve answers and objections within 30 days of
the date the interrogatories were served. But a defendant may serve them within
45 days after the summons and complaint are served on that defendant.

(5) Sanctions. A party may move for a Rule 37(a) order based onOptionto-Produce
Business Records. Where the answer to an objectioninterrogatorymay be derived
or other failure to answer an interrogatory.

(c) Scope: use at trial.

1) Scope. An interrogatory may relate to a matter that can be inquired into under Rule
26(b).ascertained-from
(2) Use. An interrogatory answer may be used to the extent allowed by the Mississippi
Rules of Evidence.

(d) Option to produce business records. If Rule 33(d)(1) and (d)(2) apply, then a-ofthe
party may answer anupenwhemthe interrogatory as stated in Rule 33(d)(3) and (d)(4).

(1) If an interrogatory answer may be derived or ascertained from the following:

(A) The responding party’s has-been-served-orfrom-an-examination—audit—or
inspection—of—sueh—business records_ (including electronically stored
information);

(B) Examining, auditing, or inspecting them; or

(C) Aserfrom-a compilation, abstract, or summary based on them;

(2) And ifthereon,—and the burden of deriving or ascertaining the answer is
substantially the same for eitherthe party;

(3) Then-serving the respondinginterrogatory-as—for—the party mayserved—H—is—a
sufficient answer by:

(A) Specifyingte-such-interrogatory-to-speciy the records from which the answer

may be derived or ascertained; and

(B) Affording-te—afford-to the other party serving-the-interrogatory-reasonable
opportunity to:




(1) Examine-examine, audit, or inspect thesueh records; and
(i) Makete-make copies, compilations, abstracts, or summaries.

{e)(4)  The responding party must also specify the records from which the answer may

be derived or ascertained with Fhe-specificationprovided-shal-inelude-sufficient
detail to allowpermit the otherinterrogating party to identify readily the individual

documents from which the answer may be ascertained.

[Amended effective 4/Apri-13/00,2000.]
Advisory Committee Historical Note

Effective 4/AprH-13/00,-2608, Rule 33 was amended to require parties to produce all non-
objectionablenenebjectionable information and to clearly state the ground for objection to
each interrogatory. -753-54754- So. 2d XVII (West Miss. Cas. 2000).

Advisory Committee Notes

The 30thirty interrogatories allowedpermitted as a matter of right are te-be-computed by
counting each distinct question as one of the 30thirty; even if labeled a subpartsub-part,
subsection, threshold question, or similar designation. Greater lenience for construing several
questions as one interrogatory may be appropriate regarding the-tike—tnr-areas-weH-suited-to

non-abusive-exploration—by—interrogatory—such-as-inquiries about witnessinte-the names

orand locations;-ef-witnesses—or the existence, location, and custodians of documents or
phy3|cal ewdence and S|m|Iar areas capable of being explored with non- -abusive

Rule 33(b)(4) requires that the-grounds for anany objection be stated with specificity.
“*General objections’ applicable to each and every interrogatory . . . ——are clearly outside the
bounds of this rule.” See Ford Motor Co. v. Tennin, 960 So. 2d 379 (Miss. 2007). If an
interrogatory is only partially objectionable, the responding party mustshat clearly indicate
the extent to which the interrogatory is objectionable and the basis for the partial objection.
The responding party must also fully respond to the extent the interrogatory is not
objectionable. Fori,—fer- example, if an -interrogatory -seeking -information -about -30
facilities -is objectionable while an interrogatory seeking information about 10 facilities is
not, the interrogatory should be answered with respect to the 10 facilities; the grounds for
objecting to providing information about the remaining facilities should be stated with

specificity.




—deemed
Rule 34. Producing documents and things: entering land for inspecting and other

PUrposes.







O =R Pl pRos =0
Seepe-Any
(a) Scope. A party may serve on anotherapy-ether party a request within the scope of Rule
26(b):

(1) TofH)y—te produce and allowpermit the requesting party or the party’s

representativermaking-the-request-er-someone-acting-en-his-behalf; to inspect and

copy—any designated documents or electronically stored information in any
medium and from which the respondent can obtain information directly or translate
it into a reasonably useable form if necessary, {including writings, drawings,
graphs, charts, photographs, phonorecords, dataphene-records, and other—data
compllatlons

mhepossessmn custody, or controleﬁthepaﬁyupwmhemth&requespmewed

or
@}(3)  To allow{2)to-permit entry ontoupen designated land or other property in the

responding party’s possession or control for inspecting, efthe-party-upen-whem

the—requestis—servedfor-thepurpose—of-inspection—and-measuring, surveying,
photographing, testing, or sampling the property or aany designated object or

operation on it.thereenwithin-the-seope-of Rule 26(b)-

(b) Procedure.

(1)

Time. WithoutTherequestmay-witheut leave of court, the request may be served

(2)

onupen the plaintiff after commencement—of-the action is commenced and on
another party when serving thatupen-any-other party with erafterservice-ef-the
summons and complaint or afterwards.

Content.upenthatparty- The request:

(A) Must state-shaH-setforth-the-Hemstobetnspected either by individual item or
by-category what is to be inspected.;

(B) Must;and describe each item and category with reasonable particularity;

By (C)  Must—Fhereguestshall specify a reasonable time, place, and manner for
inspecting andef-makingthe-inspection-and-performing-the related acts; and-




(D) May specify the form or forms in which electronically stored information is
to be produced.

(3) Response.

Time.

(A) The responding party mustupen-whem-therequestis-served-shall serve a
written answerrespense within 30thirty days after-the-service-of the date the
request_was served. But—except-that a defendant may serve a written
answerresponse within 45ferty-five days after service-ef-the summons and
complaint are served onupen that defendant.

(1) The court may allow a shorter or longer time.

(B) RespondingFhe-respense-shal-state—with-respeet to each item. For each
item or category, the response must state that inspection and related activities
will be allowedpermitted as requested_or state an objection and;unless-the

reguestis-objected-toin-which-event the reasons for it with specificity.

(1) The responding partyebjection-shat-be-stated—H-objectionis-made-to
pore oo arenlocors nnoaclenal bocpacl ndl mopacoconon may
state that copies of documents or electronically stored information will
be produced instead of allowing inspection.

(i) Under Rule 34(2)(b)(2)(B)(i), the production must be completed no
later than the time specified in the request or another reasonable time
specified in the response.

Producing documents,an—ebjection—to—a—requested—form—for—producing

electronlcally stored mformatlon The respondlnq partv must#f—the—mspendmg—p&ﬁy




(C) When—producing—deocuments,—the—producing—party—shall  produce
documentsthem as-they-are kept in the usual course of business or shalt

organize and label them to correspond with the-categories in the request.

(i) thatealforthelrproduction-If a request does not specify a form for

producing electronically stored information, a party must produce it in
a form or forms in which it is ordinarily maintained or in a reasonably
usable form or forms. A-party-need-not-produce-the same-electronically
slosncdnlorpnion o proro e o ceng

(i) A party does not need to produce the same electronically stored
information in more than one form.

(4) Obijection.

(A) An objection must state whether responsive materials are being withheld on
the basis of that objection.

(B) A partial objection must specify the objectionable part of the request and
allow the remainder to be inspected.

(C) A party may object to the requested form of producing electronically stored
information.

(i) If the responding party objects to the requested form or the request did
not specify one, the responding party must state what form or forms the
party intends to be use.

(D) A responding party may also object under Rule 26(b)(5) to producing
electronically stored information that is not reasonably accessible because of
undue burden or cost.

Persons-NotParties:
(E) The party submitting the request may move for a Rule 37(a) order regarding:

(1) An objection;

(i) Failure to respond to the request;

(i11) _Failure to respond to part of one; or

(iv) Failure to allow inspection as requested.

(c) Nonparty. This rule does not preclude an independent action against a person not a
party for production of documents and things and permission to enter ontoupen land.



[Amended effective 7/3uby—1/13,—2013; to address production of electronically
storedelectronicatlystered information.].

Advisory Committee Historical Note

Effective 7/duby-1/13, Miss. R. Civ. P..-2043-MRCP 34 was amended to specifically
authorize a party to request anotherany—ether party to produce electronically stored
information. The amendment established the procedure for requesting production of
electronically stored information and the procedure for objecting to that type ofsueh-a request.




Rule 35. Physical and mental examination.




RULE3SPHYSIGAL-AND- MENTAL EXAMINATHON-OFPERSONS

{a)-Order. If a party’s -fer-Examination:

(a) When-the-mental or physical condition (including the-blood group) ef-a-party-erofa
persen-in-the-custody-or-under-the-legal-control-efa-party-is in controversy, the court
wherek-which the action is pending may order the party to submit to a-physical or mental
examination by a suitably licensed or certified examiner. The court has the same
authority to order a party -e+to produce for examination athe person over whomin the

party hasparty’s custody or legal control.

(1) _The courterder may issue the order be-made-only on:

(A) A motion for good cause shown; and

(B) Noticeupennetice to the person to be examined and to all parties specifying:
(1) Theand-shall-specify-the time, place, manner, conditions, and scope of

the examination; and
(ii) The-the person or persons who will perform by-whewm-it._

(2) -isto-be-made—A party or person may not be required to travel an unreasonable
distance for an examination.

(3) __The party-requesting party mustthe-examination-shall pay the examiner and shah
advance all necessary expenses to be incurred by the party or person n-complying
with the order.

(b) Examiner’s report.

fo——topecl o Epnipn o

(1) If requested by the party against whom the court issue aan-orderis-ade-under
Rule 35(a) order or the person examined, the party who moved foreausing the
examination mustte-be-made-shal deliver to-therequesting—party-a copy of the
examiner’s detailed written report stating:

(A) Theeftheexaminersettingoutthe examiner’s findings;
(B) _All test-tnelueing results-ofat-testsmade, diagnoses, and conclusions; and



(C) All—together—with—like reports of all—earlier examinations of the same

condition.

(2) _After delivering the reports and on request.delivery the party who moved
foreausing the examination isshat-be entitled vpenreguestto receive from the party
against whom the order was issuedis+nade-a like reportsreport of all priorany
examination;previeushy or subsequent examinationsthereaftermade; of the same
condition, But a party with custody or legal control-unlessrthecase of the areport
of examination-ofa-person examined is not required to do so on a showingaparty;

the-party-shews that the party is unable to obtain the reports.
(3) _ On a #—Fhecourtenmotion, the court may require a party to delivermake-an

orderagainst a party-requiring-delivery-ofa-report on justsuch terms. If-as-arejust;
and-H an examiner fails or refuses to do so, make-a-repert-the court may exclude

the examiner’s testimony if offered at trial._

{23(4) By requesting and obtaining a report of the court-ordered examination se

ordered-or by _deposingtaking-the-deposition-of the examiner, the party-examined
party waives any-privilege the-party-may-have-in that action and otherserany-ether

involving the same controversy as to;+regarding the testimony of every other person

who has examined er-may-thereafterexamine-the party or subsequently may do so
regardingtn-respect-of the same mental or physical condition.

3}Rule 35(b)Fhis—subdivisien applies to examinations made by the parties’
agreement eftheparties-unless their

the agreement expressly statesprevides otherwise. But itFhis-subdivision does not
preclude discovery of an examiner’sa report or deposing the ef-an-examiner according to

he takina of a denosition.of the examiner in accordance wit




(5) the provisions of anotherany-other rule.

(c) Limited applicability toAppheabiityte-Actions-Under Title 93 of the Mississippi
Code of 1972 Annotated. This rule does not apply to actions under Miss.Fitle-93-ef-the

Mississippt Code Ann. 88 93-1-1 to 93-29-23. But the chancery court hasef1972except
in-the discretion to decideef the rule does apply. ChaneeryJudge:

[Adopted effective 1/Jdanuary-16/03,-2003. ]
Advisory Committee Historical Note

Effective 1/January16/03,2003, Rule 35 was adopted to allow a court to order a physical
or mental examination of a person for good cause on motion. __ So. 2d _ (West Miss. Cases

).






Request for Admi

RULE 36. RequestsREQUESTSFOR-ADMISSION

admission.

(a) Scope: procedure.

(1)

Scope. For;-fer purposes of the pending action only, a party may serve another one

(2)

with a written request to admit efthe truth of a matterany-matters within the scope
of Rule 26(b) relating to:

(A) Statementssetforth-in-therequestthatrelate-to-statements or opinions of fact;

or
(B) Statements or opinions on-ef the application of law to fact, including the
genuineness of any-documents described in the request.

Procedure.

(3)

(a)(A) Time. Geptes—eﬁdeeuments%h&LLbesewedMﬂththeFequesH*messthey' ; _ '_ _ :

eepymg—The request may, Wlthout Ieave of court be served onupen the
plaintiff after eemmencement-ef-the action is commenced and on another

party when serving that and-upon-any-other-party with orafterservice-ef-the
summons and complaint or afterwards. ypen-that-party-

(B) Form:; copy of documents.

(i) Each matter mustefwhich-an-admisstonisrequested-shal be separately
stated.

(11) A request to admit the genuineness of a document must be accompanied
by a copy of the document unless produced or otherwise made available
for inspection and copying.

Response.

(A) Effect of not responding; time.set-forth- The matter is admitted unless,

within 30thirty days after service-of-the request is served; or within asueh
shorter or longer time as the court may allow, the party to whom the request
Is directed serves upen-the party-requesting party with the-admisston-a written
answer or objection addressed to the matter_and; signed by the party or

party’sby-his attorney.



(4)

(i) Butbut-unless-the-court-shertens-the-time; a defendant may shal-net
be—required—to—serve answers or objections within 45before—the

expiration—offorty-five days after service—of—the summons and

complaint are served on that defendant unless the court shortens the
time.

Answer. If a matter is not admitted, the upen-him-t-objectionis-made; thereasens

(5)

thereforshal-be-stated—Fhe-answer mustshal specifically deny itthe-matter or

stateset-ferth in detail thereasens-why the answering party cannot truthfully admit

or deny it.

(A) Responding tothe-matter—A—denial-shal-fairhy-meet-the substance of the
request. A denial must fairly respond to the substance of the requested
admission.

(B) OQualification; partial denial; specificity. When,—and-when good faith

requires that-a party to qualify anhis answer or partially deny aenly-apart-of

the matter, the party must-efwhich-anadmissionisrequested;-heshal specify
the admitted part se-mueh-of-Has-is-true-and qualify or deny the remainder.

(C) Lackof information or knowledge. An answering party may assertrot-give
lack of information or knowledge as a reason for failingfatiure to admit or
deny a request only if the partyunless-he states:

(1) That the party -thathe-has made reasonable inquiry; and
(il) Thatthat-the information known or readily obtainable by the partyhim

Is insufficient to enable thehim-to-admit-or-deny-A party to do so.

Obijection. If a party objects to a request, the reasons for doing so must be stated.

(6)

(A) Trial issue. If the responding partywhe considers that-a matter in aefwhich
an—admission-has—been requested admission to presentpresents a genuine
issue for trial, the party may not object solely; on that basis.

(1)  Subjectground alone, object to the request; he may, subject to Rule
37(c), the party may deny the matter or stateset-ferth reasons why ithe

cannot be admittedadmit or denieddeny-i.

Motion for sufficiency.

(A) The requesting party—who—has—requested—the—admissions may move to
decidedetermine the sufficiency of an answerthe-answers or objection.




(B) _ebjections-Unless the court decidesdetermines that an objection is justified,
it mustshal order the responding party to servethat an answer._

(C) -beserved—If the court decidesdetermines-that an answer does not comply
with Rule 36the requirements-of-this-section, it may:

(1) Order-erdereither that the matter is admitted;
(il) Require-orthat an amended answer to be served; or

(i) Defer its final deC|S|on untll a pretrlal—'FheLeeuFtemay—m#eueHheee

tnal conference or %&demgnated time beforeeneete trlal

(D) -Rule 37(a)(4) applies to anthe award of expenses-curred-inrelation-to-the
motion.

b)(7) Effect of admission; withdrawing; amending. AAdmission—Anry matter

admitted under this rule is conclusively established unless on a motion, the court

allowsen—metion—permits—withdrawal-or—amendment—of the admission_to be

withdrawn or amended. -

A party’s admission




p&Fty—under this rule IS for the purpose of the pendlng actlon onIy It&nel IS
not an admission by-him-for anotherany-ether purpose andrer may notit be
used against that partyhim in anotherany-other proceeding.

(B) W.ithdrawal; amendment. The court may allow an admission to be
withdrawn or amended:

(1) Subject to Rule 16(e) provisions governing amendment of a final
pretrial order;

(i1) _When presenting an action’s merits will be subserved; and

(iii) The party who obtained the admission fails to satisfy the court
withdrawal or amendment will prejudice the party in maintaining that
party’s action or defense on the merits.

Advisory Committee Notes

The purpose of Rule 36 is to identify and establish undisputed facts-thatare-netin-dispute.
DeBlanc v. Stancil, 814 So. 2d 796, 802 (Miss. 2002). “[T]he requests must be reasonable

and must be unambiguous. A request is ambiguous if the request is subject to more than one
reasonable interpretation. The purpose of requests for admissions is to narrow and define
issues for trial.” See-Haley v. Harbin, 933 So. 2d 261, 262-63 (Miss. 2005). “Requests for
admissions ‘should not be of . . .such great number and broad scope as to cover all the issues
[even] of a complex case, and [o]bwously_—should not be sought in an attempt to harass

an opposing party.”” 1d.See-Haley-933-Se-24 at 263.

Rule 36 will be enforced according to its terms; a mattermatiers admitted or deemed
admitted onupen the responding party’s failure to timely answer isrespend-are conclusively
established unless the court exercises;-within-its discretion to grant-grants a motion to amend
or withdraw the admission. “Any admission that is not amended or withdrawn cannot be
rebutted by contrary testimony or ignored by the court even if the party against whom it is
directed offers more credible evidence.” DeBlanc, 814 So. 2d at 801 (citing 7 James WM/,
Moore; et al., Moore’s Federal Practice Y 36.03[2], at 36 (3d ed. 2001)). ButHewever; in
athe matter involvingef child custody, the trial court may allow an admitted issue to be
withdrawn; as justice requires—aHew-the—withdrawal-of-the—issue—admitted. Gilcrease v.
Gilcrease, 918 So. 2d 854 (Miss. Ct. App. 2005).




The rule sets out a two-pronged test that trial courts may use when determining whether
to grant a motion to withdraw or amend an admission. Courts may consider whether
“presentation of the merits_. . . —will be subserved [by amendment or withdrawal] and
whether the party who obtained the admission has satisfied the court that withdrawal or
amendment would prejudice him or her . . . —— [A] trial court ‘may,” but is not required to,
consider the two--pronged test in denying a motion to withdraw or amend.” See Young v.

Smith, 67 So. 3d 732, 740 (Miss. 2011).

BecauseGeneraly, a party generally lackshas—he knowledge ofeencerning the
authenticity or admissibility of an opponent’sthe-eppesingparty’s medical records. a party
does not have an-and;-therefore-hasne obligation to admit the authenticity or admissibility
of an opposing party’s medical records suehdocumentsabsent: (1) proper authentication
according to Miss. efsuechrecords




nacecerdancewith- MR, EvidE. 901 or 902; and (2) proper demonstration they thatsuch
records-are records of regularly conducted activity under Miss. pursvant-te-M-R. EVIdE.
803(6). See Rhoda v. Weathers, 87 So. 3d 1036 (Miss. 2012).




Rule 37. Failing to cooperate in discovery: sanctions.




RULE S FAHURETOMAKE OR COORERATEIN-
BPISCOVERY--SANGCHONS

(a) Motion for order compelling discovery. OnOrder-Compeling-Discovery—A-party,
upen reasonable notice to other parties and all persens-affected persons, a partythereby;

may moveapphy for an order compelling discovery according to this rule.as-felows:

(1) Appropriate court. A motionGeurt—An—appheation for an order compelling
discovery may be filed withmade-te the court whereinwhich the action is pending.

(2) Specific motions.

(A) A party seeking discovery may move for an order compelling an answer,
designation, production, or inspection if:

(i)  AMetion—H-a deponent fails to answer a question propounded-or
submitted-under Rules 30 or 31;

(i) Asera corporation or other entity fails to make a designation under
Rules 30(b)(6) or 31(a);

(iii) _A),ora party fails to answer an interrogatory submitted-under Rule 33;;
or

(iv) A-#—-a party_fails;Hn+respense to produce documentsa—reguestFfor
inspectionsubmittedunderRule-34, fails to respond that inspection will

be allowed, or fails to allow inspectionpermitted as requested under
Rule 34.

deposition byen oral examination, the proponent of the question may
complete or adjourn the examination before movinghe-apphies for an order.

(C) _Ifthe court partly or wholly denies the motion-#whele-orinpart, it may issue
a Rule 26(d)make-such protective order.-as-H-would-have-been-empowered-to
podenon e den sendn e e Bo o DELE

(3) Evasive or incomplete answer.hrcomplete—Answer. For purposes of Rule
37(a),thissection; an evasive or incomplete answer mustis-te be treated as a failure

to answer.

(4) Award of expenses.



(A)  Expenses—of-Metion—If the motion is granted, the—courtshall—after an
opportunity to be heard, the court mustfer-hearing; require the party or

deponent whose conduct necessitated the motion;-e+ the party or attorney
who advised theadvising-sueh conduct; or both efthemto pay to the moving
party the-reasonable expenses—incurred—in—ebtaining—the—erder, including

attorney’s fees, incurred to obtain the order unless the court finds:

(1) That-thatthe opposition to the motion was substantially justified; or
(i) That—that other circumstances make an expense award of

expenses-unjust.

(B)__If the motion is denied, the-court-shall-after an opportunity to be heard, the
court mustfer—hearing; require the moving party;—ef the moving party’s
attorney advising the motion; or both ef-them-to pay to the opposing party or
deponent who—epposed-the—meotion—the-reasonable expenses—neurred—in

epposingthemetion, including attorney’s fees, incurred to oppose the motion
unless the court finds:

(1) That -that-the-making-of-the motion was substantially justified; or
(il) _Thatthat other circumstances make an awarg-ef-expense award unjust.




(C)__If the motion is partly granted in—part-and denied-in-part, the court may
apportion the-reasonable expenses incurred in obtaining and opposingrelatien

te the motion among the parties and persons in a just manner.

(b) EailingFature to comply with orderCemphy-\With-Order.

(1) Sanctionsby-Courtsanctions. If a deponent refusesfats to be sworn or to answer
a question after the court has being-directed otherwiseto-de-so-by-the-court, the

failure may be considered a-contempt of court.

{2)-Sanctions by court where action is pending.CourtinWhich-ActiontsPending:

If a party or a party’san officer, director, e~managing agent,-ef-aparty or othera person

designated to testify under Rules 30(b)(6) or 31(a) te-testify-in-behaltefapartyfails to obey
an order to prOVIde or aIIowpeleie dlscovery, |nclud|ng a Rule 37(a) &H—G-Fd&f—m&de—bl-ﬂde{:

(2) _an-order, the court where the action is pending may issue additional just orders,
including:

(A) Establishing-that-the matters pertaining to regarding-which-the order was
made-or-any other designated facts forshall-be-taken-to-be-established-forthe

purposes of the action according to the requesting party’sin-accordance-with
dre claim-s—heparsrabiointne thoordor,
Refusing

(B) an—order—refusing to allow the disobedient party to support or oppose
designated claims or defenses; or prohibiting the disobedient party himfrom

introducing designated matters in evidence;
Partly or wholly
(C) anorderstriking eutpleadings;
(D) _Staying-erparts-thereof—orstaying-further proceedings until the order is
obeyed;
(E) Partly; or wholly dismissing the action or proceeding;
{S)(E) __ Rendering a default -er-anypart-thereof—orrenderinga-judgment by
default-against the disobedient party; or
Instead of an order stated in Rule 37(b)(2)(A) through (F)

BYG) _inliewofanyoftheforegoingorders or in addition to onethereto, an order

treating as-a-contemptof-court-the failure to obey as contempt of courtany
croor,




(3) Instead of an order stated in Rule 37(b)(2) tr-Heu-ofany-oftheforegoingordersor
in addition to one;therets, the court mustshal require the disobedient party;-fattng

to—obey-the—order—or the attorney advising the party;htm or both to pay the
reasonable expenses, including attorney’s fees, caused by the failure; unless the

court finds:

(A) That-that the failure was substantially justified; or
(B) Thatthat other circumstances make an expense award unjust.

(c) Failing to admit;ef expenses. -brjust:

{e)-Expenses-on-Fatureto-Admit-If a party fails to admit the genuineness of aany

document or the truth of aany matter as requested under Rule 36, and if the party-requesting
party subsequentlythe-admissions-thereafter proves the document’s genuineness of-the
doeecumentor the_matter’s truth, that party-efthe-matter—he may moveapphy-te the court for
an order requiring the -other party to pay h+n-the party reasonable




(1) _expenses—ncurred-in—making-that-proof, including reasenable-attorney’s fees,

incurred in doing so.

(2) _~The court must issueshat-make the order unless it finds that:

(A) The{4)the request was-held objectionable under Rule 36(a);
(B) The requested),—er{2)-the admission seught-was not of-ne substantial
importance;

(C) Theser{3)the party failing to admit had reasonable groundsgreuné to believe
the partythat-he might prevail on the matter:; or

(D) Other{4)there-was-ether good reason for failingthe-fatture to admit existed.

(d) FailingFaHure-ofParty to attend deposition; serve interrogatory answer ;Attend-at
Own-Depeosition or respondServe-Answers to inspection request.

(1) nterrogateriesorRespond-to-Request-for-taspection—If a party or a party’san

officer, director, e~-managing agent,-ef-a-party or othera person designated under

Rules 30(b)(6) or 31(a) to testify en-behali-efaparty-fails the following, on a

motion, the court where the action is pending may issue a just order regarding the
failure, including an order under Rule 37(b)(2)(A) through (G):

(A) Tofi)te appear before the officer who is to take the party’shis deposition;
after being served with a-proper notice;

(B) To;er{2)te serve answers or objections to Rule 33 interrogatories submitted
under—Rule-33,-after the other party properly served theproperservice—of
interrogatories;; or

(C) To+3)te serve a written response to a Rule 34 request for inspection after
the other party properly served the request.

(2) Instead of anreguestfortnspection-submitted-underRule-34—afterproperservice

1
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Heu—of—any order or in addition to itthereto, the court mustshal require the
disobedient party;-fathing-te-act-or the attorney advising the party:him or both to
pay the-reasonable expenses, including attorney’s fees, caused by the failure;
unless the court finds:

(A) That-that the failure was substantially justified; or

(eh(B)  Thatthat other circumstances make an expense award of-expenses
unjust.



AThe failure to act under Rule 37(d)deseribed-inthissubsection may not be excused

on the basisgreund-that the reguested discovery—seught is objectionable unless the
disobedient party faiing-to-act-has applied for a protective-erderunderRule-26{d)-

Rule 26(d) protectlve order

(e) Additional sanctions. In addition to sanctions under Rules 26(d) and Rule 37and-ether
provisions-of-thisrule, the court may impose on aupen-any party/party’s attorney just-er

counsel-such sanctions-as-may-bejust, including the-payment-of-reasonable expenses
and attorney’sattorneys” fees, if:

(1) A-any party/party’s attorney-ereeunselH) fails witheut-geed-cause-to cooperate
in-the framing of-an appropriate discovery plan by agreement under Rule 26(c)

without good cause:); or
{e3(2)  Otherwise-{+-otheraise abuses the discovery process in seeking, making, or
resisting discovery.




SECTION 6



SHAPTER MV TRIALS
ule-RULE 38. JURY-TRIAL

OFRIGHT

Right to a jury trial.

(@) Right preserved.Preserved. The right of trial by jury as declared by the Mississippi
Constitution or aany-statute-of the-State-of Mississippi statute mustshall be preserved to
the parties inviolate.

(b) Waiver.
(1) A party-ef Jury-Trial-Partiesto-anaction may waive the rightthei+ights to a jury
trial by:

(A) Filing-fHing-with-the-court a specific, written stipulation that the right has

been waived with the court; and
(B) Requestingreguesting that the action be tried by the court.

{b}(2) __The court may exercise-+ its discretion to; require a jury trial even though a

party has filed a waiverthat-the-actionbe-tried-by—ajury-hotwithstanding-the

stipulation.




Rule



RULE 39. TRIAL BY JURY OR BY THE COURT [OMITTED]

RULEA-ASSIGNMENT-OFCASESFORTRIAL

(ar-Methods=Trial by juryCeurtsshall-provide-forplacing-ofactions-upon-the-trial
calendar

(D-without request-of the parties: or by

) insuch-othermanneras the court. [Omitted].



-deemsexpedient.
Rule 40. Assigning
Priorto-thecalling-ofa case for trial.

(a) M

(1) A court must place an action on the trial calendar:

(A) Without the parties’ request;
(B) On a party’s request with notice to other parties; or
(C) In a manner the court considers expedient.

(2) Prior to calling a case for trial and subject to the court’s sound discretion, the
parties must-shall be afforded ample opportunity to complete;—n—the—sound
discretion of the court, for completion of discovery.

(b) Notice.

(1) The court mustshat provide by-written direction to the clerk when a trial docket
will be set.
—heclopeonnllan

(2) At least five {5)-days beforepriorto the date on which the trial docket will be set,
the clerk must notify all attorneys and unrepresented parties withwithoutatterneys
having cases onupen the trial calendar of the time, place, and date thewhen-said
docket willshall be set.

(3) __All cases mustshaH be set on the trial docket at least twenty(20} days before the
date-setfor-trial date unless the parties agree on a shorter period or a smaller oneis

agreed-upon-by-alpartiesor is available under Rule 55.

(4) When an action is set for trial, the clerk must prepare a Fhe-trial docket identifying
the:

(A) Case to be tried;

(B) Trial date;

(C) Attorneysshall be prepared by the clerk at the time actions are set for trial and
shaH-state-the-case-to-be-triedthe-date-oftrial the-atterneys-ofrecord in the

case;
(D) Trial location; and

(E) Attorneys and unrepresented parties -and-theplace-oftrial-Additionallysaid
i1 docl mall_refl | : | I . ;




themselves-as-were-present in personpersenaly or by a designee when the
trial docket was set.

(5)  Within Fheclerkshathwithinthree (3)-days after a case has been placed on the trial

docket, the clerk must notify a partyat-parties who waswere not present personathy

or-by-their-attorney-ofrecord-at the docket setting in person or by an attorney of
theas-te-their trial setting.

(A) Notice mustshatt be by personal delivery or mailby-mathing-efanetice within
thesaid three--{(3)-day period.

(6) Rule 40 does not apply to matters:

(A) _InMattersin which a defendant is summoned to appear and defend at a certain

time and place undereertain-purstantto Rule 81; or
by(B) _Inkrwhich a date, time, and place for trial have been previously setshat

not he governed by thisrule,

(c) Trial by agreementAgreement. Parties, including those wheo-are-in a fiduciary or other
representative or-fiduciary-capacity, may waive aany waiting period imposed by these
rules or a statute and agree to a time and place for trial.

[Amended effective 7/3uly-1/86; 9/-1986;-September-1/87; 3/,-1987March-1-
1989
























FAmended-/8%effective January 10, 1986; amended June 5, 1997.]
Advisory Committee Historical Note

Effective 3/3uly-1,-1998,F AfAS—a i

Effective-/89, Rule 40(January-10,1986,Rule43(a) was amended by abrogating reference
to local rules. 536-38 So. 2d XXX (West Miss. Cas. 1989).




Effective 9/1/87, Rule 40 was amended by adding subsection (c) on scheduling trials by

agreement of the parties. 508-11 So. 2d XXVIII (West Miss. Cas. 1987).

Effective 7/1/86, Rule 40(b) was amended by substantially rewriting it: (1) to shorten the
time period for giving interested attorneys and parties notice of the setting of the trial docket;
(2) to provide for at least 20 days between the time of setting a case on the docket and the
trial date; (3) to require certain information to be recorded on the docket; and (4) for other

purposes. 486-90 So. 2d XXI (West Miss. Cas. 1986).
Advisory Committee Notes

The 20-day waiting period does not apply to court hearings in connection with Rule 55
default judgments.




Rule 41. Dismissing an action.

(a) Voluntary dismissal.

(1) By plaintiff or stipulation.
(A) Subject to Rule 66 or a Mississippi statute, after paying all costs, the plaintiff
may dismiss an action without a court order by filing:
(1) A notice of dismissal before the adverse party serves an answer or
motion for summary judgment; or
(i1) A stipulation of dismissal signed by all parties who have appeared in
the action.
(B) Unless the notice of dismissal or stipulation states otherwise, dismissal is
without prejudice.
(2) By court order. Except as stated in Rule 41(a)(1), the plaintiff may not dismiss an

action without a court order on terms and conditions the court considers proper.

(A) A counterclaim asserted before the plaintiff serves a Rule 41(a)(2) motion
will remain pending if the action is dismissed.
(B) Unless the court order states otherwise, dismissal is without prejudice.

(b) Involuntary dismissal.
(1) A defendant may move to dismiss the action or a claim if the plaintiff fails to:
(A) Prosecute the action;
(B) Comply with these rules; or
(C) Obey a court order.
(2) In anonjury action tried by the court:

(A) The defendant may move for dismissal:

(i) After the plaintiff has completed presenting evidence;

(i) Without waiving the defendant’s right to offer evidence if the court
denies the motion; and

(iii) _On the basis the plaintiff has failed to show a right to relief under the
facts and the law.




(B) The court may enter a judgment against the plaintiff or defer a final decision
until all evidence has been presented.

(i) If the court renders a judgment on the merits against the plaintiff, the
court may make Rule 52(a) findings.

(C) A Rule 41(b) dismissal and all other dismissals operate as an adjudication
upon the merits unless:

(i) A court order states otherwise;

(i) Rule 41(b) states otherwise;

(iii) Dismissal is for lack of jurisdiction:;

(iv) Dismissal is for improper venue; or

(v) Dismissal is for failure to join a party under Rule 19.

(c) Dismissing a counterclaim, crossclaim, or third-party claim. This rule applies to the
dismissal of a counterclaim, crossclaim, or third-party claim.

(1) A claimant’s Rule 41(a)(1)(A)(i) voluntary dismissal must be filed before a
responsive pleading is served: or

2) If there is no responsive pleading, before evidence is introduced at a hearing or
trial.

(d) Dismissal on clerk’s motion.

(1) Notice. In a civil action where no action has occurred on the record in the
preceding 12 months, the court clerk must mail notice to the attorneys that the
court will dismiss the case for failing to prosecute it unless:

(A) An action is testimeny-may-be-taken on the record within 30 days from the
mailing date; or

(B) A motion showing good cause for not dismissing the case is filed with the
court.

(2) etherEffect. Except as stated in Rule 41(d)(1), the court must dismiss the case
without prejudice. But the cost of filing a dismissal order with the clerk must not
be assessed against either party.

(3) Notice deadline.

(A) In every eligible case, the clerk must mail the Rule 41(d)(1) notice annually
no later than 30 days before June 15 and December 15.




(B) The clerk must present all eligible cases annually on or before June 30 and
December 31 to the court for action.
(C) Rule 41(d)(1) through (d)(2) does not:

(1) Prohibit the clerk from otherwise mailing notice and dismissing an
eligible case under Rule 41(d); or
(i1) Limit the court’s power to dismiss an action on a motion or otherwise.

(e) Costs of previously dismissed action. If a plaintiff dismisses an action in a court and
files another one based on or including the same claim and against the prior defendant,
the court:

(1) May order the plaintiff to pay the costs of the previously dismissed action as it
decides to be proper; and
(2) May stay the proceedings until the plaintiff has complied with the order.

Advisory Committee Notes

After the court clerk serves Rule 41(d) notice, a party seeking to avoid dismissal for lack
of prosecution must either take some action on the record or file a motion with the court
demonstrating good cause for continuing the case. Rule 41(d) does not define what
constitutes an action on the record. See Ill. Cent. R.R. Co. v. Moore, 99 So. 2d 723, 726 (Miss.
2008) (discussing former “application in writing” and “act of record”).

Pleadings, discovery requests, and deposition notices are actions on the record. See id. at
728. But simply requesting that the case remain on the court’s active docket in an ex parte
letter to the court clerk is not a written motion demonstrating good cause. See id. at 729-30.
Rather than writing a letter to the clerk, a party should file a written motion with the court:
(1) that complies with Rule 7(b)(1); (2) that demonstrates good cause; and (3) that is served
according to Miss. R. Civ. P. 5. Id. at 727-30. But see Cucos, Inc. v. McDaniel, 938 So. 2d

238, 247 (Miss. 2006) (finding trial court did not abuse discretion in considering plaintiff’s

attorney’s letter to clerk requesting that case remain on court’s active docket as sufficient to
prevent dismissal where (1) court held hearing and plaintiff’s lawyer represented he was
trying to schedule conferences so defense counsel could talk to plaintiff’s expert witnesses
in effort to facilitate settlement; (2) local practice was to treat the letter as sufficient; and (3)
plaintiff was not served with proper copy of dismissal order). In general, complying with
local practice inconsistent with the Mississippi Rules of Civil Procedure without more will
be insufficient to prevent dismissal. See Ill. Cent. R.R. Co., 994 So. 2d at 728.




Rule 42. Consolidation; separate trials.

(a)

(b)

Consolidation. If pending actions involve a common question of law or fact, the court
may:

(1) Order a joint hearing or trial of one or more matters at issue in the actions;
(2) Consolidate the action; or
(3) Issue another order concerning the proceedings to avoid unnecessary costs or

delay.

Separate trial.

(c)

(1) For convenience, to avoid prejudice, or to expedite and economize, the court may
order a separate trial of:

(A) A claim, crossclaim, counterclaim, or third-party claim;

(B) A separate issue; or

(C) A number of claims, crossclaims, counterclaims, third-party claims, or
ISSUES.

(2) _When ordering a separate trial, the court must always preserve the right to a jury
trial as stated in Miss. Const. art. 4, § 31.

Counties in single circuit or chancery court district. If actions involving a common
guestion of law or fact are pending in different counties of the same circuit or chancery
court district, all matters presented to the judge prior to trial except dispositive motions
may be consolidated or coordinated.

(1) If the actions do not involve jury trials, they may be consolidated for all purposes.
(2) All judges must agree to consolidation and on the judge who will preside over the
cases for purposes of Rule 42(c).

[Amended 2/20/04 to correct scrivener’s error; amended effective 9/25/14.]




Rule 43. Taking testimony.

(a) Form; admissibility. In a trial, witness testimony must be taken orally in open court
except as otherwise stated in these rules or —asprovided-by-the Mississippi Rules of
Evidence.

(b) [Abrogated].
(c) [Abrogated].

(d) Affirmation instead of an oath. A solemn affirmation may be accepted instead of an
oath required by these rules.

(e) Evidence on a motion. If a motion is based on a non-record fact, the court may hear the
matter on affidavits or partly or wholly on oral testimony or depositions.

(f) Interpreter. The court may appoint an interpreter of its choosing; fix reasonable
compensation paid out of funds according to law or one or more parties as it directs; and
exercise discretion to tax the compensation as costs.

(1) But if an interpreter is required by the Americans with Disabilities Act of 1990,
Pub. L. No. 101-336, 104 Stat. 328 (1990), including related provisions, rules, and
requlations, compensation and other compliance costs must be paid by the county
where the court is located and not taxed as costs.

[Amended effective 1/10/86; amended 6/5/97.];

Advisory Committee Historical Note

Effective 7/1/98, Rule 43(f) was amended regarding compliance with the Americans with
Disabilities Act of 1990 § 201, 42 U.S.C. § 12131 (1990) and related provisions.

Effective 1/10/86, Rule 43(a) was amended to provide that testimony may be taken other

than in open court under the Mississippi Rules of Evidence and to delete references to the
admissibility of evidence; Rule 43(b) [Mode and Order of Interrogation]}; and Rule 43(c)
[Record of Excluded Evidence] were abrogated. 478-481 So. 2d XXVII (West Miss. Cas.
1986).




Advisory Committee Notes

The admission of telephonic testimony insteadin-tHeu of-a personal appearance in open
court by the witness is within the trial court’s sound discretion.-ef-the-trial-court. See Byrd v.
Nix, 548 So. 2d 1317 (Miss. 1989) (interpreting Miss. M-R. Civ. &.P. 43(a) and Miss. M-R.
EvidE. 611(a)).







RULE 44. Proving an official record. PROOF-OFDOCUMENTS

(@) Authentication._

(1) _Domestic.

(A) The following evidences anAn official record or entry in it when admissible
and kept within the United States, a-er-any state, district, commonwealth,
territory, or territory subject to the United States’ administrative or judicial

jurisdiction:
() An olliclal wseiaspessession horea L op iy The Dansean Coanal

byanemetalrpubllcatlon of the record the#eef- or

(ii) A-bya copy attested by a-personpurportingte-bethe officer or officer’s
deputy with havingthelegal custody of the record.

(B) serhis-deputy-If the official record is kept outside the-State-of-Mississippi,
the copy mustshat be accompanied by a certificate under oath of the officer
or officer’s deputy stating:

(1) Thesuech personthathe is the legal custodian of sueh-record-and-thatthe

record; and
(i) The record is kept accordingpurstant to state law.

(2) __Foreign.

(A) The following evidences aA foreign official record; or an-entry in ittherein;
when admissible:

(i) An-ferany-purpesemay-be-evidenced-by-an official publication of the
record;thereof; or

(il) Aa copy thereof-attested by a person authorized to do somake-the
attestation; and accompanied by a final certification.

(B) A Rule 44(a)(2)(A)(ii) final certification must certify the —asto-the
genuineness:

(i) Of-ef the signature and official position {i-of the attesting person; or
(i) Of afiy—of-any foreign official whose certificate of genuineness ef

signature-and-official-position-relates to the attestation or is in a chain



of certificates of genuineness efsignature-and-efficial-position-relating

to the attestation.

(C) A Rule 44(a)(2)(A)(iDA final certification may be made by:

(i) An-asecretary-ofan embassy or legation secretary;

(il) _A; consul general, consul, vice consul, or consular agent of the United
States;; or

(ii1) _Aa diplomatic or consular official of the foreign country assigned or
accredited to the United States.

23(D) __If reasonable opportunity has been given to all parties to investigate the
authenticity and accuracy of the documents, the court may for qood cause:;

(1) Admit an attested copy without final certification; or
(i) Allow an attested summary with or without final certification to
evidence the foreign official record.

(b) Lack of a record. If authenticated under Rule 44(a)(1) for a domestic record or under
Rule 44(a)(2) for a foreign record, a Reeerd—A-written statement that aafter diligent
search of designated records revealed no record or entry of a specmed tenor S feund%e

SMWH@@W%HW%WH%&%&%%%—&MWSW
as evidence that-the records do not contain onene-such-recerd-orentry.

(c) Other{e)Fhisrule-doesnotpreventthe proof. A party may prove an-of official record,

anrecerds-orof entry, or lack of entry therein-by anotherany-ether method authorized by
law.







R e

Advisory Committee Notes

A document authenticated under this rule may still be excluded from evidence if
irrelevant, hearsay, or otherwise objectionable. For additional evidentiary rules concerning
authentication, see Miss. R. Evid. 901-903.

Rule 44 methods of authentication are additional and supplementary; they are not
exclusive of other methods under Mississippi law. A party wanting to introduce an official
record in evidence has the option of proceeding under Rule 44 or other applicable provision
of law.

Rule 44(a)(1) deals with two types of official documents: (1) those kept in the state; and
(2) those kept out of it. A copy of the document must be attested to only as to (1) and certified
under oath as to (2).




Rule 44.1. Determination of foreign law. [Omitted].

Advisory Committee Notes

Under Miss. Code Ann.Annetated §13-1-149, (1972} providesthatcourts mustshall take
judicial notice of aH-foreign law.







RULE 45. Subpoena.SUBROENA
(a) Form; issuancetssuanee.

(1) Reguirements. Every subpoena must:

(A) Beshatbe issued by the clerk under the-seal of the court;

(B) State ;shallstate-the name of the court and the title of the action;; and

(C) Command-shat-command each person to whom it is directed to do the
following at a specified time and place:

(i) Attend and testify;

(i) Producea
aneLeepymg%f deS|gnated books documents electronlcally stored
information, or tangible things in the person’s possession, custody, or
control and allow them to be inspected and copied; or

(iii) Allow the ef-that-person—or-to-permitinspection—of-premises_to be
Inspected.

(2) Combining or separating command to produce or allow inspection; specifying
form of electronically stored information.

(A) A command to produce or allow inspection may be joined with one to appear
at a trial, hearing, or deposition. Or it may be issued separately.
(B) A subpoena may specify the form or forms for producing electronically

stored information;-at-a-time-and-place-therein-specified:,

5(3) _ Issued by clerk. The clerk mustshal issue a subpeena-signed,-and sealed, but
otherwise #-blank subpoena; to a parby-requesting party. That party musti—whe

shau f||| |t in before service. Aeemm&nd—tee#edueeeﬁepe#m%mspeeﬂwnaybe

(4) Issuing court. The court where the action is pending must issue a subpoena:

2} (A)  To appear Subpeenas—for—attendance—at a trial,—er hearing, or fer
attendance at a deposition; or . and for production or inspection shall issue
oo cone sl Dhenclan g nand e

(B) A subpoena to produce or allow inspection.
(C) Foreign litigation.




(1) Inthecase-of discovery te-be-taken-in foreign litigation, the-subpeena
shal-be-tssued-bya-clerk-efa court clerk for the county wherein-which
the discovery is to be taken must issue a subpoena.

(i1) _~The foreign subpoena mustshat be submitted to the elerkefcourt clerk
in the county wheretnwhich discovery is sought to be conducted in this
state.

{33When a party submits a foreign subpoena to a elerk-of-court clerk in this state,

the clerk must—in-aceordance-with-that-court’sprocedureshall promptly issue a subpoena
for servingservice-upon the person statedte-which-the-foreigh-subpoena-isdirected:

(3)

(iii) Fhe-subpoena-under-subsection{3)-mustincorporate-the-terms-used in

the foreign subpoena according to that court’s procedure.

A subpoena issued by a court clerk under Rule 45(a)(4)(A) must be issued and

(6)

served in compliance with Mississippi Rules. In addition, the Rule 45(a)(4)(A)(iii)
subpoena must:

(A) Incorporate the terms in the foreign subpoena; and
(B) Containahd-+mustcentain or be accompanied by the names, addresses, and
telephone numbers of all counsel and unrepresented partiesef+ecerd in the

proceeding to which the subpoena relates-ane-any-parby-net-represented-by
e

theeeurt—for a protectrve order or to enforce quash or modrfy a subpoena |ssued
by a elerk-ef-court clerk under Rule 45(a)(4)(Asubsection{3) must comply with

Mississippithe rules efthisstate-and be submitted to the issuing court in the county
wheretnr-which discovery is to be conducted.

(b) Plaee-sf-Examination place.

(1)

Resident. A Mississippi resident ef-the-State-of-Mississippi-may be required to

attend a depositionpreductien or to produce or allow inspection only:

(A) In-n the county where the personwherein-he resides;

(B) In the county where the person -e+is employed or transacts his-business in
person;; or

(C) At another-at-suech-ether convenient place stated in a courtasis-fixed-by-—an
order.




b)-Nonresident. A nonresident of Mississippi who isthe-court——A-Ren-resident
of-thisstate subpoenaed within itthis-state may be




(2) _required to attend only:

(A) In-n the county where the personwherein-he is served;; or
(B) At anotheratsuch-ether convenient place stated in aas-s-fixed-by-an-orderof
the court order.

(c) Service.

(1) Who. A subpoena may be served by:

(2)

(A) A-a sheriff;

(B) _Sheriff’s-orby-his deputy;; or

(C) Other nonparty age 18 or older.

Personal service. A witness must be personally served with a subpoena.

(3)

Proof of service. Theby-any-ether person who served the subpoena may endorse a

(4)

return. TheisnetapartyaneHsnotlessthan-18yearsofageand-hisreturn endorsed

return is thereon-shall-be-prima facie proof of service. Or;-6r the person served may
acknowledge service in writing on the subpoena.

(A) ProofService of service mustthe-subpoena-shal be filed withexeeuted-upon
the-witness—personally—Exeept-when-exeused-by the court clerk where the

subpoena was issued a statement:

(i) Certified by the person who served the subpoena;

(i) _ Stating the date and manner of service;

(ii1)) _The county where it was served;

(iv) The name of the person who was served; and

(v) The name, address, and telephone number of the person who served it.

Attendance fee. Unless the court decides otherwise onupen a showing of

indigence, the party causing the subpoena to issue must pay a nonpartyshat-tender
to-a-nen-party witness at-the-time-of service-the fee for one day’s attendance plus
mileage as allowed by law at the time the subpoena is served.

H(A)  But when—When the subpoena is issued on behalf of the-State—of

Mississippi or a statean officer or agency-thereef, fees and mileage do not
need net-be paidtendered in advance.




(d) Peetection-Protecting a person subject to a subpoena.

&-When required. ef Persons-Subject-to-Subpoenas:

O—tn-Generak

(1) _Onatimely motion, the issuing court mustfrem-which-a-subpoena-was-tssued-shat

(2)

guash or modify athe subpoena if it:

(A) Fails{)-faHs to allow reasonable time for compliance;
(B) Requiresfiyreguires-disclosure-of privileged or other protected matter to be

disclosed when waiver or anotherand-re exception does not apply;

(C) Designateser—waiver—applies,—(Hi)—desighates an improper place for

examination;; or
A)D)  Subjects{iv)-subjects a person to undue burden or expense.

When allowed. The court may order appearance or production only upon specified

conditions if a subpoena:

(A) RequiresH—a—subpoena—{i)—requires—disclosure—of a trade secret or other

confidential research, development, or commercial information to be
disclosed:; or

(B) Requiresfi)y—reguires—disclosure—of an unretained expert’s opinion or

information:

(1) Not-net describing specific events or occurrences in dispute; and
B)(ii) Resultingresutting from the expert’s study made not at a

party’sthe request-ofanyparty—the-courtmay—orderappearance—of
et I fiod litions.

2)(3) __SubpoenaSubpeenas for productionProduction or inspectiontaspection.

(A) No appearance required. Unless also commanded to appear for a
deposition, hearing, or ftrial, aA person commanded to produce and
allowpermit inspection and copying of designated books, papers, documents,
electronically stored information, or tangible things or to allow inspection of
premises does need not need to appear in person at the place of production

or inspection. %Hepepmﬁ




Time for compliance. Unless




shortens the tlme for qood cause, a subpoena for production or

inspection mustshal allow at least 10netless—than—ten days for
complying with it.
(ii) _Notice.thepe

A copy of the subpoena must&H—sueh—subpeenas—shaH be served
Immediately onupen each party according to i-aceordance-with-Rule

5.
(iii) Protective order. A subpoena commanding production or inspection

iswill-be subject to the-previsions-of-Rule 26(d).

(B) Obijection. Within 10Fhe-persen-to-whom-the-subpoena—is—directed—may;
within-ten days after a subpoena is servedthe-service-thereef or on or before

the time specified in the subpoena for compliance; if shortersueh-time-is-less
than 10ten days after service, a person may serve upen-the party or attorney
designated  inserving the subpoena a  written objection to

inspectingiaspection or copying partefany or all of the designated materials;
or to inspectinginspection-of the premises.

(i) ___If a person objectsebjection-ismade, the party serving the subpoena
mustshat not be entitled to inspect and copy the material unlessexeept
pursuant-to-an-order-of the issuing court orders otherwise.

B)(ii) Once a person objects, from-which the subpeenawasissued—Fhe
party serving the subpoena may;eobjectionhasbeenmade; move at-any
time—upen—notice—to-the—person—served—for-an—order—to compel the

productlon or mspectlon on notice to the person.

(C) Avoiding unreasonableness and expense. On a promptFhe—court—dpon

motion onmade-prompthy-and-in-any-eventat or before the time specified in
the subpoena for compliance, the court-therewith; may:

(1) Quash—{H—guash or modify the subpoena if it is unreasonable or
oppressive;; or
(i) Condition{H)-cenditionthe denial of the motion onupen the party

servingadvance-bythepersontnwhese-behalf the subpoena advancingis
tssbed—of the reasonable cost of producing the books, papers,

documents, or tangible things.

(e) Duties in respondingRespending to a subpoenaSubpeena.



(1) _Producing documents or electronically stored information.

{H-Documents. -or Electronically-Storednformation:

(A) Documents.

(A) A person responding to a subpoena to produce documents must:

(1) Produceshal-produce them as they—are-kept in the usual course of

business; or
(il) Organizeshal—erganize and label them to correspond with the
categories in the demand.

B)-Form-for-Producing-Electronically stored information in unspecified form.
i : i

(B) _If a subpoena does not specify a form for producing electronically stored
information, the persenresponding person must produce electronically stored
information:

(1) In thek+na form or forms in which it is ordinarily maintained; or
(1) Inin a reasonably usable form or forms.



{S)-Electronically stored informationStored-trformation-Produced in multiple
forms. Only-OneForm:

(C) The person—responding person does not need toret produce the same
electronically stored information in more than one form._

B)-naccessible-Electronically stored information inaccessible. Stered-
Pemebens

(D) The persen-responding person does not need tonet provide discovery of
electronically storeddiscoveryof—electronicallystored information from

sources thatthe person identifies as not reasonably accessible because of
undue burden or cost.

(1) On_a motion to compel discovery, motion for a protective order, or
motion to quash, the persen-responding person must show that-the
information is not reasonably accessible because of undue burden or
cost.

(i1) __If that showing is made, the court may stillnenetheless order discovery
from thesueh sources: (1) if the requesting party shows good cause and
(2); considering Rule 26(b)(6)the limitations.-ef-Rule-26(b}{5). The
court may also specify conditions for the discovery, including those
listed in Rule 26(b)(5).




2)(3) ___Claiming privilegePrivilege or protection. Protection:

A)-Information withheld. Withheld:

(A) When information subject to a subpoena is withheld on a claim that it is

privileged or protectedsubject—to—protection as trial-—preparation
materialmaterials, the claim mustshaH be:

(i) Expressly made;-expressky and

(1) Supportedshat-be-supperted by a description of the nature of the
documents, communications, or things not produced thatis-sufficient to
enable the demanding party to contest the claim.

B)-Information produced. Preduced:

(B)__If information produced in response to a subpoena is subject to a claim that

it is privilegedefprivilege or protectedefprotection as trial-preparation

material, the producing person makingthe-claim-may notify the receivingany
party thatreceived-the-information-of the claim and-the basis for it. OnceAfter

being notified, the receiving party may promptly present the information to
the court under seal for deciding whether it is privileged or protected. The
producing person must preserve the information until the claim is resolved.
In addition, once the producing person notifies the receiving party of the
claim, the receiving party must:

(1) Promptlya—party—must—promptly return, sequester, or destroy the

specified information and any-copies;

(1) Not-#-has;—must-rot use or disclose the information until the claim is
resolved; and

(i) Takemust-take reasonable steps to retrieve the information if the party

dlsclosed it before belng notlfled —and—may—p#empﬂy—p#esent—me

(f) _Sanctions.

(1) Rule 26(f) applies on a ©r-motion byef a party or-ef-the person served withupen
whom a subpoena to producefor-the—preduction-of books, papers, documents,




electronically stored information, or tangible things is-served-and-upen-a-showing

that shows the subpoena power is beirg-exercised:

(A) In-ia bad faith; or
H(B) In an unreasonabletn-sueh manner as-unreasonably-to annoy, embarrass,
or oppress the party or the-person.-4pen

On a motion as stated in Rule 26(1)(1),




(2) whem-thesubpeena-is-served; the court wherein-which the action is pending:

(A) Must quash-shal-erderthat the subpoena;

(B) May issue additional-be-gquashed-andmay-entersuchfurther orders if required

byas justice may-reguireto curb an abuseabuses of powerthe-powers granted
under this rule; and

(C) May-—Fe-thisend-the-court-may Impose an appropriate sanction.

(g) Contempt. The court that issued a subpoena may deem theFaHure-by-any person served

with it to be in contempt if the person fails to obey the subpoena without adequate excuse

[Amended effective 3/Mareh-13/91; 7/1/97; 7/1/98,-199%: Juby- 11997 Juhy-1,-1998; amended
effective 7/3uly-1/09,-2009 to provide a procedure for foreign subpoenas. This provision
takesshall-take effect and is enforcedbe-inforee from and after 7/1/09; itduy-1-2009-and
applies to requests for discovery in cases pending on 7/duhy-1/09,-2609; amended effective
7/duby-1/13,-2613 to authorize a subpoena for electronically stored information]

Advisory Committee Historical Note

Effective 3/Mareh-13/91,-1991, Rule 45(c) was amended to require the party causing a
subpoena to issue to tender to a nonpartynen-party witness the fee for one day’s attendance
plus mileage allowed by law. Rule 45(e) was amended by deleting the provision for tendering
the fee for one day’s attendance plus the mileage allowed by law to certain witnesses when
subpoenaed. Rule 45(d) was amended to require the clerk for the county where the deposition
is taken to issue the subpoena erewele—th&t—when a deposmon IS to be taken inen forelgn
litigation.
to-be-taken— 574- 76516 So 2d XXIV XXV (West |V|ISS Cas 1991)

Effective 7/3uy-1/97,-2997 a new Rule 45 was adopted.

Effective 7/Juby-1/13,-2013, Rule 45 was amended to specifically authorize a subpoena to
command the person to whom it is directed to produce and allowpermit inspection and
copying of electronically stored information. The same amendment also established a
procedure to be used when privileged or trial-preparation material is inadvertently disclosed.

Advisory Committee Notes
A “foreign subpoena” means a subpoena issued under authority of a court of record inef

a foreign jurisdiction. “Foreign jurisdiction” means a state other than Mississippi. A
litigantthis-state—Litigants in a foreign jurisdiction who wantsédesire to obtain a subpoena to:




(1) depose a Mississippi resident; (2);te obtain records within Mississippi;; or (3)te inspect
premises within Mississippi should follow the procedure in the Uniform Interstate
Depositions and Discovery Act. See Miss. established-in-Mississippi-Code Ann. 88Annotated
section 11-59-1 to -15et-seq. See also Miss. the-exclusionn-M:R._App. AP. 46(b)(11)(i)
(request to have subpoena issued under this rule exception to requirements for admission of

foreign attorney pro hac vice). Admission-of-Forelgh-AttorneysPro-Hac Vice:




Rule 45(c)(1) regarding paying a nonparty advance-payrmentto-nen-parties-ofstatutory

witness fees and mileage in advance is complementary to Miss.Mississippt Code

Ann.Annotated §§25-7-47 to threugh25-7-59.{1972).

Rule 45(d)(2) is intended to ensure thatthere isbe no confusion as to whether a nonparty
withpersen-not-a-party-tr control, custody, or possession of discoverable evidence may be
compelled to produce itsuch-evidence without being sworn as a witness and deposed. The
force of a subpoena for production of documentary evidence generally reaches all documents
under the control of the person ordered to produce it except as to;saving questions of privilege
or unreasonableness.




Rule



RULE 46. Exception unnecessary.-EXCERPTIONS UNNECESSARY

(a) _An exception at-any-stage-orstep-of-the-case-er-matteris unnecessary to lay a foundation

for review when:

(1) Awhenever—a matter has been called to the court’s attention ef-the—ceurt-by
objection, motion, or otherwise; and
(2) _Thethe court has ruled on it.

(b) But failing to object does not prejudice thereon—Howeverif-a party who did not have
anhas-ne opportunity to object to a ruling or order at the time it is made.







RULE 47. JURORS

Examination-of-Jurors.

(a) Examining jurors.

(1) The gqualifications of a-A#y person called as a juror for the-trial mustef-any-cause
shall be examined under oath or onupen affirmation.

(2) -aste-his-quakifications—The court may examine a prospective juror or allow the

parties or attorneys to do so.
@&(3) If the court examines a prospectlve juror, it must alloweeemﬁ the partles or

jteloreﬂeattorneys to supplement the examlnatlon with add|t|onalley—\ﬁmcthe{E |an|ry

(b) Jury selection and service.Selection—of Jurors_must;—Jury-Service—Jurers-shal be
drawn and selected for jury service according to statutory lawas-previded-by-statute.

(c) Challenges. A party may challenge a juror for cause.

(1) 12-person jury. In an actiontractiens tried before a 12-person jury, each side may
exercise four peremptory challenges.

(2) 6-person jury. In an actionta-actions tried before a 6-person jury, each side may
exercise two peremptory challenges.

€)(3) __ Multiple parties. Where multiple parties compose\Where one or both sides-are
composed-ef-mulipleparties, the court may allow challenges to be exercised
separately or jointly. The court;—and may also allow additional challenges. But:
p#eweleel—hewever— in all actions, the number of challenges allowed for each side

mustshall be identical. -Parties- may challenge any juror forcause.

(d) Alternate Jurors. AFhe trial judge may exercise the-#-his discretion to; direct that one
or two jurors in addition to the regular panel be called and empaneled to sit as alternate
jurors.

(1) In —Alternatejurors—in-the order in-which-they—are-called, an alternate juror

mustshall replace a juror who becomes unable or disqualified to perform
dutiesjurerswhe; prior to the time the jury retires to consider its verdict.

(2) An alternate juror must—become-unable-or-disgualified-toperform-theirduties:
Alternatejurors-shall be drawn in the same manner as a regular juror and:




(A) Have;shal-have the same qualifications;

(B) Be;shall-be subject to the same examination and challenges for cause;
(C) Take;shal-take the same oath; and

(D) HaveshaH-have the same functions, powers, facilities, and privileges.

(3) -as-theregularjurers—Each party mustshal be allowed one peremptory challenge
to alternate jurors in addition to those in Rule 47previded-by-subdivision(c).

(A) yefthisrale-The additional peremptory challenges previded-for-herer-may

be used only against an alternate juror.

(B)  Other Rule 47(c) -enhy—and-other-peremptory challenges—provided-by
subdivisien{e)ofthisrule; may not be used against an alternate juror.

[Amended effective 6/3une-24/92;1992.]

Advisory Committee Historical Note

Effective 6/June-24/92,-1992, Rule 47 was amended to stateprevide that the court may
allocate peremptory challenges to a side; rather than te-a party; and that; in the case of multiple
parties on a side, the court may allow peremptory challengesthem to be exercised jointly or
separately; and alsomay allow additional peremptory challenges. -598-602 So. 2d XXIII
(West Miss. Cas. 1992).




Advisory Committee Notes

Under Rule 47(c).)-previdesthat each side may exercise peremptory challenges to
prospective jurors. Under the liberal provisions of these rules for joinder of claims and
parties, problems may arise where there are multiple parties comprising a side. If sota-suech
eases, itis implicit that the court may apportion the challenges among the parties comprising
that side when they cannot agree on the apportionment themselves.

For additional guidelines concerning the method by which peremptory challenges
mustshall be exercised, see the Uniform Rules of Circuit and County Court Practice.






RULE 48. Juries; verdicts. JURIES-ANBDJURY-VERBICTFS

(@) Circuit and chancery court. A juryChancery-Ceurts—Jurers in circuit and chancery

eourtactions mustshal consist of 12twelve persons; plus alternates according to as
provided-by-Rule 47(d). A verdict or finding byef nine or more of the jurors mustshat

be taken as the jury’s verdict or finding-ef-thejury.

(b) County court. A jury in an actionSeurt-Jduries in county court mustactions-shat consist

of six persons; plus alternates according to asprevided-by-Rule 47(d). A verdict or
finding byef five or more of the jurors mustshaH be taken as the jury’s verdict or finding.




-of-thejury:

Rule 49. Verdict: general; special.




RULE 45 - GENERALVERDICTSAND-SPECIALVERDICTS

(a) General verdict. JuryVMerdicts—Execept—as—etherwise—provided—r—this—rule—jury

determination mustshall be by general verdict unless this rule states otherwise.- The
remaining provisions of this rule should not be applied in simple cases where the general
verdict will serve the ends of justice.

(b)

(1) General Verdict- Accompanied-by-Answers-to-tnterrogatories-The court may

require a jury to return only a special verdict; in the form of a special written

finding on each issue of fact. In that event, the court may:

(A) Submit written questions susceptible of categorical or other brief answer to
the jury;

(B) Submit written forms of several special findings which might properly be
made on the pleadings and evidence; or

(C) Use another method of submitting the issues and requiring written findings
on them as it deems most appropriate.

(2) The court must explain and instruct concerning the matter submitted under Rule
49(b)(1) as necessary to enable the jury to make findings on each issue.

(A) When doing so, if the court omits an issue of fact raised by the pleadings or
evidence, a party waives the right to a jury trial of the omitted issue unless
the party demands that it be submitted to the jury before the jury retires.

(i) If a party fails to do so, the court may make a finding as to the omitted
Issue; or




(©

(i1) If the court does not make a finding, the court must be deemed to have
done so according to the judgment on the special verdict.

General verdict accompanied by answers to interrogatories.

(d)

(1) The court may exercise #s-discretion to;-+ay submit to the jury:

(A) Written interrogatories on one or more fact issues necessary to be decided for
a verdict; and
(B) Accompanying stegetherwith-instructions for a general verdict.

(2) The court must explain or instruct as-written-interrogatoriesupononeormereissues
of fact the decision-of which-ts-necessary to-a verdictThe-court shall-give such
explanation-or-instruction-as-may-be necessary to enable the jury both to make

answers and to render a general verdict.

(3) _When the general verdict and the answers are harmonious, the appropriate
judgment onupen the verdict and answers mustshal be entered.

(4) When the answers are consistent with each other yetbut one or more is inconsistent
with the general verdict:

(A) A;judgment may be entered consistent with the answers; notwithstanding the
general verdict;_

(B) Theyorthe court may return the jury for further consideration of its answers
and verdict; or

(C) The court may order a new trial.

(5) _When the answers are inconsistent with each other, and when one or more is

likewise inconsistent with the general verdict, judgment-shall-notbe-entered,but

the court must not enter a judgment and instead:

(A) Returnshatl—retura the jury for further consideration of its answers and
verdict; or

{e}(B)  Ordershal-order a new trial.

Court to prowde attornevs with questlons Procedures in Rule 49(b) or 49Provide
(c)
must notef—th%mle be ut|I|zed unless the court—w%#e&reasemlele%me—befereiin&l
arguments-are-made-to-thejury; provides all parties’the attorneys withferal-parties a
copy of the written questions to be submitted to the jury within a reasonable time before
final arguments to the jury.-




[Amended effective 3/Mareh-1/89,1989.]



Advisory Committee Historical Note

Effective 3/Mareh-1/89,-1989, Rule 49 was amended to provide for a general verdict
accompaniedGeneral—Verdiet——Accompanied by answersAnswers to
interrogatoriesthterregateries in jury trials. 536-38538 So. 2d XXVI-XXVII (West Miss.
Cas. 1989).

Advisory Committee Notes

Rule 49 authorizes three types of verdicts: (1) —a general verdict; (2); a special verdict;;
and (3) a general verdict accompanied by answers to interrogatories. Trial judges have broad
discretion to use special verdicts or general verdicts accompanied by answers to
interrogatories. W.J. Runyon & Son, Inc. v. Davis, 605 So. 2d 38, 49 (Miss. 1992).

A general verdict is a single determination that disposes of the entire case; in contrast;
whereas a special verdict requires the jury to decide specific factual issues. Special verdicts
are appropriate in complicated cases where their use might assist in focusing the jury’s
attention on the-specific, relevant factfactual issues or in other cases whereir-which jury bias
or prejudice might arise. Thompson v. Dung Thi Hoang Nguyen, 86 So. 3d 232, 240 (Miss.
2012). If the special verdict submitted to the jury omits a fact issue raised by the pleadings
or evidence, the parties will be deemed to have waived their right to jury trial on thatsueh
issue unless onejury-trial-on-such-issue is demanded before the case is submitted to the jury.
In the absence of-sueh a demand, the trial court may make the requisite factual findings.

A court may also submit a general verdict with written interrogatories about specific
factfactual issues to the jury. If the general verdict and interrogatory answers are consistent,
the court mustshalt enter a judgment reflecting the verdict and answers. If the interrogatory
answers are internally consistent yetbut one or more answers is inconsistent with the general
verdict, the court may: (1) enter judgment based onupen the answers despite their
inconsistency with the general verdict; (2); instruct the jury to further consider its verdict and
answers;; or (3) order a new trial. When one of the interrogatory answers is inconsistent with
another answer and also inconsistent with the general verdict, the court must: (1)shaH instruct
the jury to further consider its verdict and answers; or (2) order a new trial.

A special verdict or general verdict with interrogatories directing the jury to separate
economic and noneconomicren-economie damages is necessary if a defendant is going to
seek application of statutory caps on noneconomicren-ecenemic damages. See, e.g.,
Intown Lessee Assocs., LLC v. Howard, 67 So. 3d 711, 723-24 (Miss. 2011).
LikewiseStniarly, a special verdict or a general verdict with interrogatories may be useful
in a case wherein-which the law authorizes aHocation-ef-fault to be allocated among the
parties decideddetermined to be at fault. A special verdict or a general verdict with answers
to interrogatories may also be useful in cases involving novel or uncertain law. If




the trial court is reversed on appeal, the special verdict or interrogatory answers may
make retrial unnecessary if they contain sufficient factual findings on the relevant issues.



Rule 50. Motions: directed verdict; judgment notwithstanding the verdict.




RULE50-MOTHONS-FOR-ADIRECTED VERBDICT-ANDFOR-
JIBGMENTNOPAHHSTFANBINGFHEVERDICT

(a2) _Motion for directed verdict; when; effect.

(1) DBirected-Verdict—When.-Made;—Effect: A party may movewho—meves for a
directed verdict at the close of the evidence offered by an opponent._
(2) Specificity. A motion for a directed verdict must state the specific grounds for it.

(3) Effect.

(A) If a party’s motion for a directed verdict is denied, the party may offer
evidence in-the-eventthat-the-metionis-netgranted-without having reserved
the right to do so and to the same extent as if the motion had not been filed.

(B) Denying amade—A motion for a directed verdictwhichisnetgranted is not a
waiver of atrial-by jury trial even though all parties te-the-action-have-moved
for directed verdicts.

a)(4) _ Jury assent not required. A court orderA-motion-for-a-directed-verdictshal

state-the-specific-grounds-therefor—The-orderofthe-court granting a motion for a
directed verdict is effective without the jury’sany assent-of-the-jury.

(b) Motion for judament notwithstanding the verdict; procedure.

(1) Settlnq aS|de verdict and |udqment AJHelgmemeNewmhstanm%#}e#erehee

: teta party
may f|Ie a motlon to have the verdlct and aany Judgment entered on itthereon set
aside not later than 10 days after the judgment is entered.

(2) Nosorifa verdict wasnetreturned. If no verdict was returned, a party may file a
motion for judgment;-a-party; within 10ten days after the jury has been discharged.

BYA)  may-filea-motien-forjudgment-If no verdict was returned, the court

may direct the entry of judgment or may-order a new trial.

fe)-Conditional ruling whenRulings-er-Grant-efMetion:

H(c) H-the motion is_granted forjudgment-notwithstanding-the-verdict providedforin
bivici



(1)

When granted. If a Rule 50(b) motion for judgment notwithstanding the verdict

(2)

of-thisrule-is granted, the court mustshaH also rule on athe motion for a new trial;
Hany; by:

(A) Determining-determining whether it should be granted if the judgment is
subsequentlythereatter vacated or reversed;; and

(B) Specifyingshat-specity the grounds for granting or denying the motion for
athe new trial.

No effect on finality of judgment. A court-H-the-metion-fora-new-triakis-thus

(3)

conditionaly-granted-the order conditionally granting a motion for a new trial as
stated in Rule 50(c)(1)thereon does not affect the finality of the judgment.

Conditionally granting a motion for new trial when judgment is reversed. Ifln

(4)

case the motion for a new trial has been conditionally granted yetand the judgment
is reversed on appeal, the new trial mustshat proceed unless the appellate court
has-otherwise orders.

Effect of conditionally denying a motion for new trial on subsequent

proceedings if judgment reversed. If the motion for erdered—lncasethe-motion
fer-a new trial has been conditionally denied, the appellee en-appeal-may assert
error onia that basis in an appeal.

(A) Subsequent proceedingsdenialand if judgment reversed. If the judgment
is reversed on appeal, subsequent proceedings mustshat be according to the
appellate court’sin-accerdance-with-the order-ef-the-appeHatecourt.

23(5)  Motion for a new trial if verdict set aside. The Fhe-party whose verdict has

been set aside on a motion for a judgment notwithstanding the verdict may file a

motion-fora—new-trial-pursuant-to-Rule 59 motion for a new trial not later than
10ten days after aentry-ef-the judgment notwithstanding the verdict is entered.

Denying motion.{e)-Benialof Meotion. If the motion for judgment notwithstanding

the verdict is denied, on appeal the prevailing party-who-prevated-en-the-motion-may; as
appellee _may; assert grounds foreatithng-him-te a new trial ifen-the-event the appellate

court concludes that-the trial court erred in denying the motion for judgment
notwithstanding the verdict. —If the appellate court reverses —the_




(d) judgment,-nrething-a this rule does not precludeprectudes it from determining that the
appellee is entitled to a new trial or from directing the trial court to decidedetermine
whether a new trial mustshaH be granted.

[Amended effective 7/3uby-1/94; 7/-1994:Juby-1/97,1997.]

Advisory Committee Historical Note

Effective 7/3uhy-1/97,-1997, Rule 50(b) was amended to clarify that Rule 50(b) motions
must be filed not later than 10ten days after entry of judgment. 689-92692 So. 2d XLIX
(West Miss. Cas. 1997).

Effective 7/Juby1/94:-1994, Rule 50(b) was amended so that a motion for directed verdict
is not a prerequisite to file a motion for judgment notwithstanding the verdict. 632-35635 So.
2d XXX-XXXI (West Miss. Cas.Cases 1994).

[Adopted 8/August-21/96,-1996; amended effective 7/Juhy-1/97:-1997.]
Advisory Committee Notes

Rule 50 applies only in cases tried to a jury with power to return a binding verdict. Rule
50(a) enables the court to decidedetermine whether there is aany question of fact to be
submitted to the jury and whether aarny verdict other than the one directed would be erroneous
as a matter of law; it is intended to becenceived-as a device to save-the time and trouble
involved in a lengthy jury determination.

Rule 50(b) differs from its federal rule counterpart in that a motion for a directed verdict
Is no longer a prerequisite to file a motion for a judgment notwithstanding the verdict. New
Hampshire Ins. Co. v. Sid Smith & Assocs. Asseciates; Inc., 610 So. 2d 340 (Miss. 1992).

A Rule 50(b) motion for judgment notwithstanding the verdict made pursuantto MR.CP-
56(b}-must be filed within 10 days after entry of the judgment. The trial court has no authority

or discretion to extend the 10-day time period. Miss. M:R. Civ. €.P. 6(b). A motion for a
judgment notwithstanding the verdict is not appropriate for cases tried by a judge sitting
without a jury. See Miss. M:R. Civ. &P. 59(e).







RULE 51. Jury instructions. iINSTRUCTIONS TO JURY

(a) Procedural instructionshastructions. At the beginningeemmeneement of a trial and

(b)

during itthe-course-ef-a-trial, the court may orally:

(1) Give-ghve the jury cautionary and other instructions of law relating to trial
procedure and jury;-the duty and function;-ef-thejury; and
a}(2)  Acquaint-may-aeguatnt the jury generally with the nature of the case.

Substantive instructionstastructions. Each party te-anaction-may submit six
instructions on the substantive law of the case. ButHewewver; the court may

allowpermitthe submission-of additional instructions as justice requires. The court may
also instruct the jury onef its own. tnaitiative:

(c) When Submitted. Instructions proposed by parties shall be submitted.

(1) Pretrial hearing. A party must submit proposed instructions to the court at the

pre-trial-hearing-asprovided-by-Rule 16 pretrial hearing.
(2) No pretrial hearing. If no pretrial—rthe—event-a—pre-trial hearing is net

conducted, proposed instructions mustshat be delivered to the court and counsel
for all parties nornet later than 24twenty-feur hours prior to the time the action is
scheduled to be tried.

(d) _Identification. Instructions will not be identified with a party except as stated in this

rule.

(1) Court. The court’s substantive instructions mustshal be numbered and prefixed
with the letter C.

(2) _Plaintiff. Plaintiff’s instructions mustshall be numbered and prefixed with the
letter P.

(3) _Defendant. Defendant’s instructions mustshat be numbered and prefixed with the
letter D.

(4) Multiparty actions.

(A)__In multi-party actions:

(i) Numbers must-Reman-numerals-shal be used to identify the-proposed
instructions proposed by partiesef similarly aligned;

(i) Placed parties; the Roman numerals shall be placed after the

alphabetical designation of P or D;-as-the-case-may-be; and
&) (iii) Conformshat-conferm to the sequential listing of parties plantift

or-defendantas-stated in the complaint.




: hall herwise be identified witl _
(e) 3)Objections.

(1) ANe party may not claimassigia-as error as tothe granting or the-denying ef-an
instruction unless the partyhe objects therete-atany-time-before the instruction is
instructions-are-presented to the jury.

(2)  Opportunity must;-eppertunity-shal be given to objectmake-the-ebjection out of
the jury’s hearing.

(3) -ofthejury-All objections:

(A) Must-shall be stated ininte the record;
(B) Distinctly-and-shall state distinethy-the matter objected to;te-which-ebjection

ismade and
(C) Thethe grounds for objectingtherefor.

{e)(f) _hnstructions—to-be-Written_instructions. All instructions must be written unless:
Exceptasallowed-by Rule 51(a) states otherwise)-al-nstructions-shal-be-iwriting.

(0) _When read; availability. Instructions must be:

(1 Read—tomdboopieConmanlnee Lyroce pelvoclone onnll bopend o dbn connd {0

the jury at the close of all the-evidence and prior to oral argument;

(2) _Availablethey-shal-be-available to counsel tofer use during argument; and
(3(3)  Carried—tnstructions—shat-be—carried by the jury into the jury room when
retiringH-retires to consider its verdict.




Advisory Committee Notes

It is the trial court’s responsibility to properly instruct the jury. “[W]here under the
evidence a party is entitled to have the jury instructed regarding a particular issue and where
the party requests an instruction which for whatever reason is inadequate in form or content,
the trial judge has the responsibility either to reform and correct the proffered instruction .
.himselt or to advise counsel on the record of the perceived deficiencies . . .therein and to
afford counsel a reasonable opportunity to prepare a new corrected mstructlon Mississippi
Valley Silica Co., Inc. v. Eastman, 92 So. 3d 666, 669 (Miss. 2012) (quoting Byrd v. McGill,
478 So. 2d 302, 303 (Miss. 1985)). See also UCCCRRule 3.07 (ofthe Uniferm Cireuitand
County-Court-Rulesfor-additional provisions governing jury instructions). For example
instructions, see the “~See-alse-Mississippi Plain Language Model Jury Instructions—Civil-ef
2012”-which-were prepared by a commission appointed by the Mississippi Supreme Court.
Although not formally adopted or approved by the Mississippi Supreme Court-efMississippi,
the instructions“Plaintanguage Model Junyinstructions™ have been placed on itsthe Supreme

Court website as an aid to trial judges and attorneys.







RULE 52. Findings by the court. FHINBINGS BY-TFHE COURT

(a) Effest-Procedure; effect.

(1) _In anonjury actional-actions tried onupen the facts, the court may:

(A) May-withou 3
thesu#emmewre@med—bﬂhesm\le& fmd the facts speC|aIIyL

(B) State-and-state-separateby its conclusions of law separately;thereen and
(C) Must do so on a party’s request or when these rules require it.

{a)-Effect. A judgment mustshal be entered accordingly-

(2) Amendment=according to the court’s Upon-metion-of-aparty-filed-notlaterthan
ten-days-afterentry-ofjudgment-erentry-of-findings and conclusions of law.

(b) Amendment.

(1) _When. Thererupenits-ewninitiative-duringthe- same-period-the court may amend

its findings,-e+ make additional findings, and may-amend the judgment on its own
or a party’s motion filed not later than 10 days after the previous is entered.
(2) Motion for new trial; challenging evidence sufficiency.

by(A)  aecordinghy-The motion may accompany a Rule 59 motion for a new
trial. pursuanttoRule
(B) 59-When the court issues findings of fact aremade-in a nonjury actionaetiens

tried by the court-witheuta-jury, the question of the sufficiency of the
evidence to support the findings may thereafter-be raised subsequently
regardless of whether a party objected to the findings party—raising-the
guestion-has-made-in court or an-objection-to-such-findings-er-has-filed a

motion to amend them,-e+a motion for judgment, or amotion for a new trial.

[Amended effective, 7/3uhy-1/97-1997.]

Advisory Committee Historical Note
Effective 7/Juby-1/97,-2997, Rule 52(b) was amended to clarify that a motion to amend

the trial court’s findings must be filed not later than 10thatten days after entry of judgment.
689 So. 2d XLIX (West Miss. Cas. 1997).



[Adopted effective 7/3uhy-1/97-1997.]
Advisory Committee Notes

Rule 52(a) requires a trial court; in easestriechwitheuta nonjury actionjury; to make

specific findings of fact and conclusions of law when such-findings-and-conclusionsare
requested by a party or when such-findings-and-cenclusions-are-required by the Mississippi
Rules of Civil Procedure. In the absence of a party’s request fer—suchfindings—and

cenclusiens-or a rule requiring themsueh-findings-and-conelusions, the trial court “may”
make sueh—findings and conclusions. See Gulf Coast Research Lab.laberatory v.

Amaraneni, 722 So. 2d 530, 534-35 (Miss. 1998). The principal purpose of the rule is to
provide the appellate court with a record regarding what the trial court did, —the facts it
found, and the law it applied _partly;-ia-part so-that the appellate court can refrain from
deciding issues of fact and othersissues-that-were-not-decided-by the trial court did not
decide.- Tricon Metals & Servs.,Serviees; Inc. v. Topp, 516 So. 2d 236, 239 (Miss. 1987).
“In cases of any significant complexity the word ‘may’ in Rule 52(a) should be construed
to read “‘generally should.” In other words, in cases of any complexity, tried upon the facts
without




a jury, the [c]ourtCeurt generally should find the facts specially and state its conclusions
of law . . . thereen.” 1d. In contested complex cases, a trial court’s “failure to make findings
of ultimate fact and conclusions of law will generally be regarded as an abuse of discretion.”
Id. “[F]indings of fact by the chancellor, together with the legal conclusions drawn from those
findings, are required [in cases involving the division of marital assets].” Ferguson v.
Ferguson, 639 So. 2d 921, 929 (Miss. 1994).

General findings of fact and conclusions of law may technically comply with Rule 52’s
requirements despite a party’s request for specific findings of fact and conclusions of law.
See Lowery v. Lowery, 657 So. 2d 817, 819 (Miss. 1995) (citing Century 21 Deep South
Prop. v. Corson, 612 So. 2d 359, 367 (Miss. 1992)). If a trial court fails to make even general
findings of fact and conclusions of law when specific findings of fact and conclusions of law
are requested by a party, remand to the trial court may be necessary unless the evidence is so
overwhelming so as to make findings unnecessary. See Lowery-+-Lewery, 657 So. 2d at817;

819.-(Miss.1995).

A trial court has discretion to adopt a party’s proposed findings of fact and conclusions
of law. Rice Researchers, Inc. v. Hiter, 512 So. 2d 1259, 1266 (Miss. 1987). A trial court’s
factual findings, even in cases where the trial court adopts verbatim a party’s proposed
findings of fact, will be reviewed for abuse of discretion. Bluewater Logistics, LLC v.
Williford, 55 So. 3d 148, 157 (Miss. 2011). See also Uniform Chancery Court Rule 4
(regarding findings by the court).







RULE 53. -MASTERS-REFEREES-AND-COMMISSIONERS

AppettmentMasters, referees, and commissioners.

(a) Definition; appointment; compensation.

appeint-a-specialb-mastertherein: As used in these rules, the word “masterfaster
includes a referee, an—auditor, an—examiner, a—commissioner, and a-special
commissioner.-

(2) __Appointment.

(A) The court may appoint one or more persons in each county to be masters of
the court.
(B) The court where an action is pending may appoint a special master in it.

@}(3)  Compensation. A master mustmastershat receive areasonable compensation
for services rendered; as fixed by law or as-allowed by the court. Reasonable
compensation must be -and-taxed asinthe costs and collected in the same manner
as thefeesof the-clerk fees.

(b) OQualification; exceptions.

(1) _Qualification. AQualifications—Fhe master mustshall be an attorney at law and;
authorized to practice law before all esurtsefthe StateofMississippi_courts.
(2) Exceptions.

(A) In —Hewever—h-extraordinary circumstances where athe finding to be
issuedmade is of a complex, technical, non--legal nature, a person notether
than an attorney who possesses pessessiagtherequisite qualifications of onea
person skilled in the field, area, or subject of the inquiry may be appointed
as a master.

b)(B) A person not an attorney;-additionathy-persens-otherthan-attorneys may
be appointed as a special commissionerecemmissieners to conduct judicially-
ordered sales and partitions of real or personal property.

(c) Reference-When-Made. With the parties’ written consent-ef-theparties, the court may
refer anany issue of fact or law to a master. Otherwise, a court must issue an order of
reference shall-be-made-only onupen a showing that-some exceptional condition requires
it.




(d) Powers.

(1) Order appointing master. An Fhe-order of reference to athe master may:

(A) Sgec@speeﬁy or I|m|t the master’s sh4s powers;

(C)

tlme and place for beglnnlng and closmg the heanng and #er—thaflllng of-the

master’s report; and
Direct the master:

(1)  To report only on particular issues:
(i1) To do or perform particular acts; or
(iii) To receive evidence and report only on it.

(2) Required powers.

(A)

Requlating proceedings.- Subject to the-specifications and limitations stated

(B)

in the reference order, athe master has and mustshat exercise the power:

(i) To-te regulate all proceedings in every hearing before the person;him
and

(il) Tote-de-alactsand take all actions and measures necessary or proper
for efficiently performingthe—efficient—performance—of—his duties

according to the reference order.

(C)

Exammatlon reportlnq executlon Amaster mustandeHhee#de#H&may

documents, and writings applicable thereto. He shall have the power to:

(i) Administer-agminister oaths;

(ii) Examine rto-take the-examination-efwitnesses in cases pending in aany
court;

(iii) Examine;te-examine and report onupen all matters-referred matters;te
him; and

e(iv) Tote execute all decrees when directed to do sohim—te—be
executed.

Witnesses. In addition, a master mustMasters-shal have the power to direct

a subpoena to be issuedthe-tssuance-ef-subpeenas for a witnesswithesses-te




attend-before-them to appear and testify in aany matter referred to the
masterthem or generaly-in the pending action.

(i) eause—If aany witness failsshal-fail to appear, the master mustshat
proceed by process to compel the witness to attend and give evidence.

(3) Other powers. A master may require evidence to be produced before the person
regarding matters embraced in the reference order, including all applicable books,
papers, vouchers, documents, and writings.




(e) Proceedings.

(f)

(1) Certified copy. The When-areference—is—made,—the—clerk mustshalforthwith
furnish athe master with a certified copy of the erderef-reference order. The
certified copy must—which—shall constitute sufficient certification of the
master’shis authority. Upen-receipt-thereofunlessthe-order-of

(2) First meeting. When the master receives the reference order, unless otherwise
stated in itprovides, the master mustshat-ferthwith set a time and place for the first
meeting of the parties or thet-attorneys.

(A) Time. The first meeting must-which-is-te be held irany-event-within 10ten
days fellewing-the-date-of the erderofreference order.and-shal

(B) _Notice. The master must notify the parties or thei-attorneys—H-is-the-duty of
the time and place for the first meeting.

(3) Master’s duty;masterto-proceed-with-aH reasonable diligence. The master has a
duty to proceed with reasonable diligence.

(A) On Eitherparty-on-notice to the master and parties, a party-and-master; may
moveapphy-te the court for an order requiring the master to speed the

proceedings and to make ahis report.

{e)(4)  Failure to appear. If a party fails to appear at the time-and-place-appointed
time and place, the master may proceed ex parte or exercise,—+-his discretion to;

may adjourn the proceedings until a subsequent date withte-a-future-day,-giving
notice of itsamme to the absent party.

Statements of accountAccount. The court may orderdirect an accounting.
Whenaccount to be taken in any cause in vacation or in term, and when the master
doubtsshal-deubt-as-te the principles onupen which an accounting isthe-accountshah
be taken or-as-te the propriety of admitting anany item of debit or credit claimed by

aeither party, the masterhe may state those points in writing the-peints-en-which-heshah
doubtand submit themsame-for-decision to the court-a-vacation-orinterm.

(9) Report.

(1) Contents; filing.

(A) Contents.

(1) AanhdFiing—The master mustshal prepare a report onupenthe matters
submitted te-him-by the erderofreference order.




(i) Ifand-i required to make findings of fact and conclusions of law, the
master must statehe-shaH-set them ferth-in the report.

(B) Filing. The master mustHe-shall file the report with the elerk-ef-the-court
clerk.

(i) Unless the reference order states and--unless-otherwise, the master must

directed-by-the-order-of reference;-shall file with-it-a transcript of the
proceeding and eftheevidence-inthe original evidence exhibits.

(i) The clerk mustshal-ferthwith mail notice the report has been
filed to all parties-notice-ofthefiling.

(2) Acceptance; objections.-anrd-Objections. The court mustshat accept the master’s
findings of fact unless manifestly wrong.

(A) _Within 10ten days ofafter being served with notice of the-fiting-ef-the report
has been filed, aary party may serve written objections to it onthereto-upen
the other parties.

(B) A motionApphication to the court for action onupen the report and upen

objections to it mustthereto-shall be according toby-metion-and-upen-netice
asprovided-by Rule 6(d).
(C) After aFhecourtafter hearing, the court may:

(1) Adopt-adept the report;

(ii) _Modify it;

(iii) _Partly or whollymedify-t-ermay reject it;

(iv) Receive additional+r—whole—or—in—anypartormay—receivefurther

evidence; or

2)(v) Recommitmay-recemmit it with instructions.

(3) StipulatingStipulation-as to findingsFindings. The effect of a master’s report is
the same regardless of whether the parties have consented to the reference. But;

however; when the parties stipulate that a master’s finding of fact mustshat be

final, only a questionguestions of law arising out ofupen the report must
subsequentlyshaH-thereafter be considered.



(4) Draft reportReport. Before filing ahis report, a master may submit a draft thereef
to counsel for all parties for the purpose of receiving their suggestions.

(5) _Bond; when required.

(A)  WhenReguired—-The court may require a special commissioner appointed
to conduct a sale of any-property to give bond:

(1) Under-asueh penalty and with sufficient sureties te-be-approved-as the
court approves and directs;

(ii) Payable to may-direct,-payable-to-the State-efMississippi;; and
(iii) Conditioned on the special commissioner paylnqeendmened—te—pay
according to law all money which may come into the person’shis hands

as steh-special commissioner.

(B) _The bond mustshal be filed with the court.

)(C)  -For aany breach of a bondis condition, exeecution-may-be-issued-on
orderofthe court may order execution for the sum due. ButHowever-when

the-clerk-of the court clerk or-the sheriff is appointed to make a sale and the
order does not provide for a bond, the official bond of the clerk or the sheriff

mustshal be held as security-a-the-premises.
[Amended effective 3/March-1/89; 4/-1989:-April-13/00,-2000.]

Advisory Committee Historical Note

Effective 4/Apri-13/00,-2000, Rule 53(c) was amended to give the court discretion to
appoint a master on the written consent of the parties without a showing of an exceptional
condition. -753-54754- So. 2d. XVII (West Miss. Cas. 2000).

Effective 3/Mareh1/89,1989, Rule 53 was amended to correct a typographical error. 536-
38-538 So. 2d XXVII (West Miss. Cas. 1989).




SECTION 7



SHAPTERVH. JUDGMENT
Rule-RULE 54. JUDGMENTS;-

COSFS

Definitions—Judgment_costs.

(@) Definition. As “as-used in these rules, a “judgment” includes a final decree and anany
order from which an appeal lies.

(b) Judgment on multiple claims; involving multiple parties.

(1) UpenMultiple Claims-ortnvolving- Multiple Parties—When an action presents

more than one claim for relief—is—presented-in-an-action,-whether as a claim,
counterclaim, crossclaimeeunter-claim,—cress-elaim, or third-party claim—-or

when multiple parties are involved, the court may direct the-entry of a final
judgment as to one or more but fewer than all efthe-claims or parties only onupen
an expressed:

(A) Determination -eterminationthatthere is no just reason for delay; and
(B) Directionupen-an-expressed-direction for the-entry of the judgment.

(2) __Inthe absence of the expressedsueh determination and direction, regardless of how
it _is designated, anany order or other form of decision_adjudicating,-hewever

designatedwhichadjudicates fewer than all ef-the-claims or the-rights and liabilities

of fewer than all the-parties:

(A) Does-shal not terminate the action as to a claimany—of-theclaims or
party;parties and

b}(B) _ Thethe order or other form of decision is subject to revision at-any-time
before the-entry of a judgment adjudicating all the-claims and the-rights and
liabilities of all the-parties.

(c) Demand for judgment.

(1) Default judgment.Judgment: A default judgment mustby-defawltshal not be
different in-kind-from or exceed their amount of that requestedprayed-for in the

demand for judgment.

{e)(2) Judagment other than Exeeptasto-aparty-against-whom-ajudgmentisentered
by-default. A-every final judgment other than one by default mustshal grant the




relief to which-the party in whose favor it is rendered asis entitled by the proof and
which-ts-within the court’s jurisdiction ef-the-ceurt-to awardgrant; even if the-party
has-not demanded sueh-relief-in the party’shis pleadings. But a;-however; final
judgment mustshat not be entered for a monetary amount greater than that
demanded in the pleadings or amended pleadings.

(d) Costs.

(1)

Automatic; exceptions. Unless Exceptwhen-expressprovisionthereforismadein

(2)

a statute expressly states otherwise or the court directs differently, costs mustshaH
be awarded automaticallyalewed-as-of-ceurse to the prevailing party unless-the
court—otherwise—directs—and—this—provision—is—appheable-in all civil actions,
including those where eases-inwhichthe State of MississippiMississippt is a party
plaintiff.

Security, IT eeblnetione oo incacsec o lncludennl cndiope 1o ol cnses wbora

(3)

costs are awardedadiudged against aany party who has given security for costs, the

court may order execution may-be-ordered-to-issue-against thesueh security.
\When taxed. Costs may be taxed by the clerk on one day’s notice.

_Qel-)(A) Review. The court may review the clerk’s action on a motion-Or
metions served within five days from whenef the clerk’sreeeipt-of notice of

sueh-taxation is received. the-action-of-the-clerk-may-be-reviewed-by-the
SoL

Advisory Committee Notes

Although it is-not specifically described in the rule itself, there-are-several different

stages that-lead to the creation of a judgment that is final and appealable. It is important to



differentiate the various steps thatarepart of this process.

The first distinction is between the adjudication, either by a decision of the court or a
verdict of the jury, and the judgment that is entered on itthereen. The terms “decision” and
“judgment” are not synonymous under these rules. The decision iscensists—ef the court’s
opinion comprisedwhich-consists of findings of fact and conclusions of law; the rendition of
judgment is the pronouncement of that decision and the act givingthat-ghves it legal effect.

A second distinction that sheuld-be-neted-is between the judgment itself and the “filing”;>
or the “entry”;* of the judgment. A judgment is the final determination of an action and-thus
has the effect of terminating the litigation; it is “the act of the court.” “Filing” simply refers
to the delivery of the judgment to the clerk for entry and preservation. The “entry” of the
judgment is the ministerial notation of the judgment by the eclerk—efthe—court clerk
accordingpursuant to Rules 58 and 79(a); however, it is crucial to the effectiveness of the
judgment and for measuring the time periods for appealingappeal and the-filing ef-various

motions.

Rule 54(b) is designed to facilitate the entry of a final judgment onupen one or more but
fewer than all the claims or as to one or more but fewer than all the parties in an action
involving multiple claims or multiple parties;—se-as to enable the non-prevailing party to
perfect an appeal as of right of a final judgment. Absent a Rule 54(b) certification, an-under
Rule54(b)any order in a multiple-party or multiple-claim action that does not dispose of the
entire action is interlocutory; even it if appears to adjudicate a separable portion of the
controversy. Given that separate, piecemeal appeals of interlocutory orders entered in a single
action would usually be inefficient, parties may not appeal interlocutory orders as of right.
Alnstead;a party may instead: (1) request the trial court to certify sueh-an interlocutory order
as a final judgment accordingpursuant to Rule 54(b) in order to take }-se-that-an appeal of
right under Miss. may-be-taken-pursuant-to-M-R. App. AP. 4;; or (2);alternativelyaparty
may petition the Mississippi Supreme Court for permission to appeal an interlocutory order

under Miss. pursuantte-M-R. App. AP. 5.

If a party attempts to perfect an appeal as of right accordingpursuant to Miss. M:R. App.
A:P. 4 as toef an order that does not dispose of all the-claims between the parties, thesuch
appeal will be dismissed for lack of jurisdiction unless the order appealed from has been

properhy—certified properly as a final judgment underpursuant—to Rule 54(b). See, e.g.,
Williams v. Delta Reg’l Med. Ctr., 740 So. 2d 284 (Miss. 1999).

Rule 54(b) gives a trial court discretion to certify an interlocutory order as a final
judgment if the court decideseetermines that “there is no just reason for delay” of the appeal.
Rule 54(b) certification should be reserved for cases where delayingin-which-delay-of the
appeal might prejudice a party. See Cox v. Howard, Weil, Laboussie, Friedrichs, Inc., 512
So. 2d 897, 900 (Miss. 1987). Courts should grant Rule 54(b) certification “cautiously in the




interest of sound judicial administration in order to preserve the established judicial policy
against piecemeal appeals.” See Indiana Lumbermen’s Mut. Ins. Co. v. Curtis Mathes, Mfg.
Co., 456 So. 2d 750, 752-53 (Miss. 1984).



If the trial court chooses to certify an interlocutory order as a Rule 54(b) final judgment,
pursuant-to-Rule-54(b); it must do so in a definite, unmistakable manner. If the reasons for
the Rule 54(b) certification are not clear from the record, the trial court should statesetforth
its findings and reasons for certification. See Cox, 512 So. 2d at 900-01.

Rule 54(c) must be read in conjunction with Rule 8 requiring;-which-reguires-that every
pleading asserting a claim to include a demand for the relief to which the pleader believes the

party ishimself entitled. As a result¥hus, Rule 54(c) applies to aany demand for relief,
whether filedmade by defendant or plaintiff or presented by way of an original claim,
counterclaim, crossclaimesunter-claim;eress-elabm, or third-party claim. A default jJudgment
may not extend to matters outside the issues raised by the pleadings or beyond the scope of
the relief demanded; a default judgment awardingin-a-defauli-case-that-awards relief that
ettheris more than or different in kind from what is thatreguested-originally requested is null
and void, and a defendant may attack it collaterally in another proceeding._

Three related concepts should be distinguished in considering Rule 54(d): (1)Fhese-are
costs; (2); fees;; and (3) expenses. “Costs” are —referto-these-charges that-one party has
incurred and is allowedpermitied to have anrelmbursed-by-his opponent reimburse as part of
the judgment in the action. Although “costs” has an everyday meaning synonymous with

“expenses,”; taxable costs under Rule 54(d) arets more limited and representrepresents-these
official expensesm,—suel%as court fees; that a court will assess against a litigant. Costs
almost always amount to less than a successful litigant’s total expenses in connection with a
lawsuit faw-suit and their recovery is nearly always awarded to the successful party._

Fees” are-these amounts paid to the court or one of its officers for particular charges that
generally are-delineated by statute. FeesMeost commonly these-include sueh-items likeas filing
fees, clerk or sheriff elerk’s—and-sheriff’s charges, and witnesswitnesses” fees. In most
instances, a-an-award-of costs award will include reimbursement for the-fees paid by the party
in whose favor the cost award is issued. made:

“Expenses” include all the-expenditures actually incurredmade by a litigant in connection
with the action. Both fees and costs are expenses but by no means constitute all of them.
Absent a special statute or rule; or an exceptional exercise of judicial discretion, such-items
likeas attorney’s fees, travel expenditures, and investigatory expenses will not qualify either
as statutory fees or reimbursable costs. These expenses must be borne by the litigants.



Rule



RULE 55. Default. BEFAULTF

(@) Entry. When a party against whom a judgment for affirmative relief is sought has failed
to plead or otherwise defend as stated inprevidedby these rules, the clerk must enter the
party’s default when -and-that fact becomes apparentis-made-to-appear by affidavit or
otherwise.the clerk-shall-enter-his-default,

(b) Judgment. In all cases, a-the party entitled to a default judgment must moveby-defauht
shal-apphy-te the court for one.

(1) therefor—If the party against whom ajudgment-by default judgment is sought has

appeared in the action, the party he-{or party’sif-appearing-by representative must;
his-representative)-shall be served with written notice of the motionapplication for

judgment at least three days prior to the hearing on it.

court may enter a default |udqment on the day the case is set for trial W|thout

sueh-three days’ notice.

(B) The court may conduct a jury or nonjury hearing in its discretion or {fin-order
references it deems necessary and proper if enablingte-enable the court to
enter judgment or to carry it into effect requires:

(i) Anaccounting;

(ii) Determiningi—is—hecessary—to—take—an—account—orto—determine the

amount of damages;
(iii) Establishing-e+to-establish the truth of an allegationany-averment by
evidence; or

b)(iv) Investhatmq anothertemakean%;esugatreeetanyether matter-

(c) Setting aside default. On a showing ofAside-Default—For good cause-shewn, the court
may set aside an entry of default. And-and; if a default judgment by-defaut-has been
entered, the court may likewise set it aside according to ir-aceerdance-with-Rule 60(b).

(d) Plaintiff, counterclaimantPlaintiffs,-Ceunter-Claimants, and crossclaimantGross-
Clatmants. The provisions of this rule apply whether the party entitled to a defaultthe
judgment by—defaglt—is a plaintiff, a—third-party plaintiff, crossclaimant, or

counterclaimant.era-party-who-has-pleaded-a-cross-claim-orcounter-clabm- In all cases a
judgment by default is subject to the limitation inef Rule 54(c).




(e) Proof required despite defaultReguired-Despite-Default in certain _cases.Certain
Cases: No judgment by default mustshal be entered against a person under a legal

disability or a party to a suit for divorce or annulment of marriage unless the claimant
establishes ahis claim or rightrights to relief by evidence. But a divorce for;provided;

hewever—that-dgiverces—on-greund-ef irreconcilable differences may be granted pro
confesso according toasprevided-by statute.

Advisory Committee Notes

Because the Befere-a-defaultjudgment-can-be-entered—the-court must have jurisdiction

over the party against whom the judgment is sought before a default judgment can be entered,
the swhichalso-meansthatthe-party must have been effectively served with process._




Entry of default for failure to plead or otherwise defend is not limited to situations

involving a failure to answer a complaint; but applies to a pleadingany-ef-the-pleadings listed
in Miss. R. Civ. P. 7(a).

The words “otherwise defend” refer to a Rule 12(b)(6) motion. See Miss. M-R. Civ. &P.
Rule 12(b). The defending party’s mere appearance by-the-defending-party-will not keep the
party from being in default for failure to plead or otherwise defend. But-but if the party
appears and indicates a desire to contest the action, the court can exercise its discretion and
refuse to enter a default judgment. This approach is in line with the general policy that
whenever there is doubt whether a default judgment should be entered, the court ought to
allow the case to be tried on the merits.

Rule 55(a) does not represent the only source of authority in these rules for the entry of a
default that may lead to judgment. For example, Rule 37(b)(2)(C) and Rule 37(d) both
provide for the use of a default judgment as a sanction for violation of the discovery rules.

When the prerequisites of Rule 55(a) are satisfied, an-entry-of defauttshal-be-made by-the

clerk must enter a default without courtany action.-being-takenby-the-court: The clerk’s
function, however, is not perfunctory. Before a defaultthe-clerk can be entered entera-default

the clerk must examine filedthe affidavits fied-and be satisfied that the requirements of Rule
55(a) are met. See Miss. M-R. Civ. &:P. appApp. A, Forms 36—-37-an¢-38. These elements
of default must be shown by affidavit or other competent proof.

The traditional requirement that “one had to file documents in or actually physically
appear before a court” in order to make a Rule 55(b) appearance has been relaxed. If a party
has filedmade “an indicia of defense or denial of the allegations of the complaint,” thesueh
party is entitled to written notice of a motionthe-apphication for default judgment at least three
days prior to the motion hearing-en-such-appheation. Wheat v. Eakin, 491 So. 2d 523, 525
(Miss. 1986). “[I]nformal contacts between parties may constitute an appearance.” Holmes v.
Holmes, 628 So. 2d 1361, 1364 (Miss. 1993). The Mississippi Supreme Court has found an
appearance when “the defendants either 1) served or sent a document to the plaintiff
indicating in writing the defendant’s intent to defend, 2) filed a document with the court
indicating in writing the defendant’s intent to defend, or 3) had counsel communicate to
opposing counsel the defendant’s intent to defend.” Amer.American States Ins. Co. v.
Rogillio, 10 So. 3d 463, 467 (Miss. 2009).

A defendant who has filed an answer to the complaint but who has failed to file a
timely answer to an amended complaint has entered an appearance for Rule 55(b) purposes.
See Chassaniol v. Bank of Kilmichael, 626 So. 2d 127, 130-31 (Miss. 1993). A defendant
whose attorney has written the plaintiff’s attorney in a divorce case and informed him that
the defendant desired to settle the case if possible but intended to defend if no settlement
could be reached has entered an appearance for Rule 55(b) purposes. See Holmes v.



Holmes,



628 So. 2d 1361, 1364 (Miss. 1993). A defendant who has served a motion to set aside
the entry of default has entered an appearance for Rule 55(b) purposes. See King v. Sigrest,
641 So. 2d 1158, 1162 (Miss. 1994). A defendant; cannot, however, enter a Rule 55(b)
appearance before the case has been commenced. See Kumar v. Loper, 80 So. 3d 808, 814
(Miss. 2012). The defendant bears the burden of proving that an appearance has been
filedmade. See Dynasteel Corp. v. Aztec Indus., Inc., 611 So. 2d 977, 982 (Miss. 1992).

Although an appearance by a defending party does not immunize defendant from being
in default for failure to plead or otherwise defend, it does entitle defendant to at least three
days written notice of the motionappheationte-the-court for the-entry of a default judgment
based-en-his-default. This enables a defendant in default to appear at a subsequent hearing on
the question of damages and contest the amount to be assessed against that parthim. Damages
must be fixed before an entry of default judgment, and there is no estoppel by judgment until
the judgment by default has been entered._

When a judgment by default is entered, it is treated as a conclusive and final adjudication
of the issues necessary to justify the relief awarded and is given the same effect as a judgment
rendered after a trial on the merits. A judgmententeredpursuantto-Rule 55(b) judgment may
be reviewed on appeal to the same extent as anotherany-ether judgment; however, an order
denying a motion for a default judgment is interlocutory and not appealable. Miss. M:R. Civ.
C.P. 54(a).

After entry of default by the clerk, defendant has no further standing to contest the actual
factual allegations of the plaintiff’s claim for relief. If a defendant wantswishes an
opportunity to challenge plaintiff’s right to recover, a defendant’s only recourse is to show
good cause for setting aside the default under Rule 55(c),} and iffaitng that fails, to contest
the amount of recovery.

After entry of default by the clerk, the court must conduct an evidentiary hearing on
the record to decidedetermine damages in cases wherein—which the plaintiff seeks
unliquidated damages. Capitol One Servcs.,Serviees; Inc. v. Rawls, 904 So. 2d 1010, 1018
(Miss. 2004). “[L]iquidated damages are set or determined by contract, while unliquidated
damages are established by a verdict or award and cannot be determined by a fixed
formula.” 1d. (quoting Moeller v. Amer.American Guar. & Liab. Ins. Co., 812 So. 2d 953,
959-60 (Miss. 2002)). Under Miss. R. Civ. P. Pursuant-to

M-R-C.P. 54(c), a default judgment mustshalt only order the type of relief sought in the
demand for judgment (i.e., money damagesmeneydamages, equitable relief, etc.), and
mustshal not order money damagesmeneydamages in an amount that exceeds the amount
sought in the demand for judgment.

If a default has been entered; but a default judgment has not-yet-been-entered, the
defending party may move to set aside the entry of default for“ff}er good cause under Miss.



shewn—pursuantto-M-R. Civ. C.P. 55(c). If a default judgment has been entered, the
defendant may move



to set aside the default judgment under Miss. pursuantte-M-R. Civ. S.P. 60(b). The
standard for setting aside an entry of default under Miss. pursuantte-M-R. Civ. EP. 55(c) Is

more liberal than the standard for doing so under Miss. setting-aside-a-defauttjudgment
pursuantte-MLR. Civ. &:P. 60(b). See King v. Sigrest, 641 So. 2d 1158, 1162 (Miss. 1994).







RULE 56. Summary judgment.-SUMMARY-JUDGMENT

(@) For clalmant After 30@4&%&HI—A—B&FW—S€GKH49—EG—F€GGV&FHPGH%—GH+HQ—GGHH¥GF—

e*p#aﬁen—ef—thmsf days from When an theeemmeneemen{—ef—theactlon IS commenced
or after the adverse party servesservice-ef a motion for summary judgment, a party
seeking a declaratory judgment or to recover on a claim, counterclaim, or crossclaim
may-by-the-adverseparty; move with or without supporting affidavits for a summary
judgment or a partial summary judgment in that party’sin-his favor. -upen-all-erany-part
dhornos

(b) For defending party.Defending—RParty. A party against whom a claim,
counterclaimeeunter-claim, or crossclaimeress-claim is asserted or a declaratory

judgment is sought may;-at-any-thme; move with or without supporting affidavits for a
summary judgment or partial summary judgment in that party’shis favor-as-te-al-erany

partthereof.

(c) Motion; proceedings.

(1) _Notice.-and-ProceedingsFhereen: The motion mustshaH be served at least 21ten
days before the time-fixed-forthe-hearing date.

(2) Opposing affidavits. —The adverse party must prierto-the-day-ofthe-hearing-may
serve opposing affidavits with its response to the motion and in any event, not later
than 10 days before the hearing.

(3) __Summary—Fhe judgment; partial summary judgment.

(A) Summary judgment or partial summary judgment must-seught-shal be
rendered forthwith-If the-pleadings, depositions, interrogatory answers, -to
interrogatories-and-admissions, and -en-fHetegetherwith-the-affidavits in the
record,—-any; show that there-is-no genuine issue as to aany material fact
exists and that the moving party is entitled to a judgment as a matter of law.

€}(B)  Although a genuine issue as to the amount of damages exists,A

summary judgment;-interlocutoryincharacter; may be rendered on the issue
of liability alone and is interlocutory in character-altheugh-there-is-a-gendine
issue as to the amount of damages.

(d) Case not fully adjudicatedNetFuly-Adjudicated on motion.

(1) Metion—If on a motion under this rule a trial is necessary because judgment is not
rendered on the whole case or for all requestedthe relief-asked-and-atrialis

necessary, the court mustat the-hearing-of the motion, by examining the pleadings
and the evidence before it andby interrogating counsel, shall if practicable at the




motion hearing ascertain what material facts exist without substantial controversy
and what material facts are actually disputedand in good faith by examining
pleadings and evidence before it and interrogating counsel.

)(A)  Afterwards, the court must issuecontroverted—H-shal-thereupon-make

an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not

disputedin—centroversy, and ordering additionaldirecting—such—further

proceedlngs +n—theuaenepras are jUSt Upen—theienal—ef—theaenen—the—faets—se

(B) The trial must be conducted according to the order, including that facts
specified in it be deemed established.

(e) Affidavit form; additional testimony; defense required.
A supportinq or

@

opposing affidavit must

(A) Mustaftfidavitsshall be basedmade on personal knowledge;

(B) State;shalsetforth-such facts as would be admissible in evidence;; and

(C) Affirmativelyshat show affirmativelythatthe affiant is competent to testify
to the matter stated in it.

(2) thereir—Sworn or certified copies of al-papers or parts of papersthereof referred
to in an affidavit mustshaH be attached to the affidavittherete or served with it.

(3) _therewith—The court may allow an affidavitpermit-affidavits to be supplemented

or opposed by depositions, interrogatory answers-te-thterregatories, or otherfurther
affidavits.

{e>When a motion for summary judgment is filedmade and supported as stated
Lresadec



(f)

(4) _in this rule, an adverse party may not rest onupen-the mere allegations or denials
in that party’sef-his pleadings.

(A) By affidavit or ;buthisrespense-by-affidavitsoras-otherwise underprovided
in this rule, the party’s response must statesetferth specific facts showing
thatthere-ts-a genuine issue for trial exists.

(B) _-Ifthe party’s response fails to dohe-does-net so-respend, summary judgment;
if appropriate must;-shat be entered against that partyhims.

Affidavit unavailable. If it appears\WhenAffidavitsAre Unavatable-Shoulditappear

()

(h)

from the nonmovant’s affidavits efaparty-oppesing the motienthat he-cannotfor reasons
stated the nonmovant cannot present by affidavit facts essential to justify his-opposition
to the motion, the court may:

(1) Deny-refuse the motion;application-forjudgment or
(2)  Ordermay-order a continuance to allow the nonmovant to obtainpermit affidavits,

take-to-be-obtained-er depositions,te-be-taken or conduct other discovery;te-be-had

or
H(3) Issue an-may-make-sueh order as is just.

AffidavitAffidavits Made in bad faith. IfBad-Faith—Sheuld it appearsappear to the

court’s satisfaction an affidavit isef-the—courtat-any-time-that-any-of the-affidavits
presented underpursuantte this rule are-presented-in bad faith or solely for the purpose
of delay, the court mustshal-ferthwith order the offending party empleying-them-to pay
to the other party’s party-the-ameunt-of the-reasonable expenses incurred becausewhich
the-fiting-of the affidavit was filedaffidavits-caused-him-to-tnedr, including reasonable
attorney’s fees. The court may also decide an;ane-any offending party or attorney ismay

be-adjudged guilty of contempt.

Costs, attorney’s fees if summary judgment denied.—te—PrevailingParty When
Summary—Judgment-Dented. If summary judgment is denied, the court mustshah

award to the prevailing party the-reasonable expenses incurred in attending the motion
hearing. The court may award attorney’s fees-efthe-metionand-may; if it finds that the

motion is without reasonable cause;-award-attorneys’fees.

Advisory Committee Notes




It is important to distinguish among: (1)between a Rule 56 motion for summary judgment;
(2); aRule 12(b)(6) motion to dismiss for failure to state a claim;; and (3) a Rule 12(c) motion
for judgment on the pleadings.

When ruling on a Rule 56 motion for summary judgment, the trial court may “pierce the
pleadings” and consider extrinsic evidence like;sueh-as affidavits, depositions, interrogatory

answersto-interrogatories, and admissions.

But when'/hen ruling on a Rule 12(b)(6) motion to dismiss for failure to state a claim,
the trial court may not “pierce the pleadings” and mustshal only consider the allegations
contained in the pleading asserting the claim. LikewiseStmiarly, when ruling on a Rule 12(c)
motion on the pleadings, the trial court mustshat only consider the allegations within the
pleadings.

If matters outside the pleadings are presented te-and considered on by-the-trialcourt
r-connection-with-a Rule 12(b)(6) or (b)(c) motion-ferjudgment-on-thepleadings-ora
motiontodismissforfatlure tostate aclaim, the trial court must treat the motion as one for
summary judgment and give all parties a reasonable opportunity to respond accordingly.
See Miss. M-R. Civ. &:P. 12(b) and (c); Huff-Cook, Inc. v. Dale, 913 So. 2d 988, 992 (Miss.
2005). If the trial-court converts a Rule 12 motion into a Rule 56 motion, itthe-trial-court
must give the-parties notice of the conversionmetien’s—changed-status and at least 10
daysten-days™notice of its intent to conduct a summary




judgment hearing on a date-certain date. See Dale, 913 So. 2d at 988. A trial court’s failure
to give proper notice constitutes reversible error. See Palmer v. Biloxi Reg’l Med. Ctr., Inc
649 So. 2d 179, 183 (Miss. 1994).

A trial court does not need tornet make findings of fact when ruling on a motion for
summary judgment because “a Rule 56 summary judgment hearing is not a nonjuryas action
“tried-upen-the-factswithoutajury” so as to trigger Rule 52 applicability.” See Harmon v.
Regions Bank, 961 So. 2d 693, 700 (Miss. 2007). See also Uniform Rules of Circuit and
County Court Practice. A movantMevant must do more than simply state a meritorious
defense.

Under

Pursuant-to Rule 78, oral hearing on a motion for summary judgment is not necessary

where dis

pensedsueh-hearing-is-dispensed with by court order or rule.




Rule



RULE 57. Declaratory judgment.-BECEARATORYJUDGMENTS

(@)

>z
N

Procedure. Courts of record within their respective jurisdictions may declare rights,
status, and other legal relations regardless of whether otherfurther relief is or could be
claimed. The court may refuse to render or orderenter a declaratory judgment where

doing sosueh-juagmentH-entered; would not terminate the uncertainty or controversy
giving rise to the proceeding.

(1) The procedure for obtaining a declaratory Judgment must be accorqu to these

(2) The right to a jury trial may be demanded under circumstances and in the manner
stated in Rules 38 and 39.

(3) The existence of another adequate remedy does not preclude a judgment for
declaratory relief in an action where it is appropriate.

(4) __The court may order a speedy hearing of an action for declaratory judgment and
may advance it on the calendar. The judgment in an action fora declaratory relief
action may be either affirmative or negative in form and effect.

When available. Available:

(1) _Any person interested under a deed, will, written contract, or other writingwriings
constituting a contract; or whose rights, status, or other legal relations are affected
by a statute, municipal ordinance, contract, or franchise; may:

5(A)  Have a-have-determined-any question of construction or validity arising
under the mstrument statute ordinance, contract, or franchlse decided; and -

(B) Obtaln a declaratlon of rlqhts status or other qual reIatlons under |t

(2) A contract may be construed either before or after it is breached. Iftherehasbeena
breach-thereof\Where an insurer has denied erindicated-that-H-may-deny-that a
contract covers a party’s claim against an insured or indicated it may do so, that
party may seek a declaratory judgment construing the contract to cover the claim.

3y-AAny person interested as or through an executor, administrator, trustee

guardian,-ex other fiduciary, creditor, devisee, legatee, heir, next of kin, e+-cestui que trust
in the administration of a trust, a decedent’ser-of-the estate,-of-a-decedent—an infant,
insolvent, or person under a legal disability; may have a declaration of rights or legal

relations inrespectthereto:



(3) to:

(A) Ascertain a-ascertain-any class of creditors, devisees, legatees, heirs, next of
Kin, or others;
Direct the executor, administrator, or trusteees;

(B) todirecttheexecutorsadministrators;ortrustees; to do or abstain from doing
aany particular act in atheir fiduciary capacity; or;
Decide a



(C) te-determine-any question arising in the administration of the estate or trust,
including a gquestionguestiens of construction of wills and other writings.

(4) The enumeration in Rule 57(b) dosubdivisions{1){2)-ane(3)-of thisrule-does not
limit or restrict the exercise of the general powers stated in Rule 57paragraph-(a)

in aany proceeding where declaratory relief is sought, and-#+which a judgment will
terminate the controversy or remove an uncertainty.

[Amended effective 7/3uhy-27/00,-2000.]

Advisory Committee Notes

A plaintiff may ask for a declaratory judgment either as sole relief or in addition e
auxtHary-to other relief; likewise;and a defendant may simHarhyscounterclaim for one. As a
result therefor—Thus the court is not limited only to remedial relief for acts already committed
or losses already incurred; it may either substitute or add preventive and declaratory relief. It
may be sought onupen-either legal or equitable claims, and the right to a jury trial is fully
preserved as in civil actions generally.

Absent extraordinary circumstances, the failure to order separate trials in order to avoid
putting the issue of insurance before athe jury decidingwhich-tries liability and damages as
between the insured and the injured party will be deemed an abuse of discretion.



Rule



RULE 58. EnteringENFRY-OF JUBDGMENT

Every judgment.

A judgment must-shaH be statedset-ferth on a separate document titled which-bears-the
title-of-“Judgment.” But in the absence of prejudice to a partyHewever, a judgment-which
fully adjudicatingadjudicates the claim as to all parties and which-has-been-entered as
statedprovided in Miss. MkR. Civ. G-P. 79(a) must shalinthe-absence-of prejudice-to-aparty;
have the force and finality of a judgment even if itisnot properly titled. A judgment mustshat
be effective only when entered as statedprevided in Miss. M-R. Civ. &:P. 79(a).

[Amended effective 7/duby-1/01,-200%; amended effective 5/May-27/04,—2004 to address
finality of improperly titled judgment.]_

Advisory Committee Historical Note
Effective 7/3uly-1/94,-1994, a new Rule 58 was adopted. 632-35635 So. 2d XXXII-
XXX
(West Miss. Cases 1994).
[Adopted 8/August-21/96,-1996.]
Advisory Committee Notes
The “entry” of the judgment is the ministerial notation of the judgment by the clerk of the

court underpurstantte Rules 38 and 79(a); however, it is crucial to the effectiveness of the
judgment and for measuring time periods tofer appeal and to filethefiting-of various motions.



Rule 59. New trial; amending a judgment.




(a) Grounds.

(b)

(©)

(d)

(1) A new trial may be granted to a partyat-erany-ofthepartiesand on all or part of

the issues:

(A) In a (Arnanactioninrwhich-there-hasbeen-atrial-byjury action; for a reason
a any-ofthe reasensforwhich-new trial previously hastrials-have-heretofore
been granted in an actionaetiens at law in the-ceurts-of Mississippi courts; and

@)}B) ___Inanonjury-{2+n-an action tried-witheutajury-for a reason a rehearing

previously hasany-ef-the-reasons-for-which-rehearings-have-heretofore been
granted in a suitsdits in equity in the-courts-ofMississippi_courts.

(2) On a motion for a new trial in a nonjuryas action-witheut-a-jury, the court may
open the judgment if one has been entered, take additional testimony, amend

findings of fact and conclusions of law,-er make new findings and conclusions, and
ordergirect the entry of a new judgment.

Time for motionMetion. A motion for a new trial mustshall be filed not later than 10ten
days after the entry of judgment.

Affidavit; time. Fimefor-Serving-Affidavits: When a motion for new trial is based on

an affidavit, it mustupen-affidavits-they-shal be filed with the motion. The opposing
party has 10ten days after service to file opposing affidavits. The 10-day;whieh period

may be extended for up to 20twenty days either by the court for good cause shewn-or-by
the parties” written stipulation. The court may allowpermit reply affidavits.

By the court.

(1)  Onlnitiativeof Court-Not later than 10ten days after entry of judgment, the court
may en-s-own-nitiative-order a new trial for aany reason for which it might have
granted a new trial on a party’s motion..

(eh(2)  -efaparby-After giving the parties notice and an opportunity to be heard on the
matter, the court may grant a timely motion for a new trial for a reason not stated

in the motion. —n-eithercase;the-court-shall-specify-in-the-order-the-grounds
therefor-

(3) In either case, the court must specify in the order the grounds for it.




(e) Motion to alterAlter or amendAmend a judgment; time.Judgment. A motion to alter
or amend the judgment mustshall be filed not later than 10ten days after entry of the
judgment.

[Amended effective 7/3uhy-1/97,-1997.]

Advisory Committee Historical Note

Effective 7/2uly-1/97:-2997, Rule 59(b), (c) and (e) were amended to clarify that motions
for a new trial and accompanying affidavits; and that motions to alter or amend a judgment;
must be filed not later than 10thatten days after entry of judgment. 689 So. 2d XLIX (West
Miss. Cases).



Advisory Committee Notes

In a jury trialtrials, the trial court may grant a new trial based on: (1)upen a prejudicial
error by the court in admittingthe-admission or excludingexclusion-of evidence; (2); an error
in thejury instructions; (3); prejudicial comments by the judge or attorneys; (4); a finding that
the verdict is against the great weight of the evidence; (5); a finding thatthe jury’s verdict is
the result of passion, prejudice, or bias;; or (6)ary grounds onupen which new trials were
granted in actions at law prior to the adoption of these rules. A trial court’s ruling on a motion
for new trial is reviewed for abuse of discretion.

Although “[i]t is clearly better practice to include all potential assignments of error in a
motion for new trial, . . . ——~when the assignment of error is based on an issue which has been
decided by the trial court and duly recorded in the court reporter’s transcript, such as the
omission or exclusion of evidence, [the appellate court] may consider it regardless of whether
it was raised in the motion for new trial.” See Kiddy v. Lipscomb, 628 So. 2d 1355, 1359
(Miss. 1993).

The rule does not authorize a motion for reconsideration after entry of judgment. If
amotion is mislabeled as a motion for reconsideration and was filed within 10tern days after
the entry of judgment, the trial court should treat thestch motion as a post-trial motion to
alter or amend the judgment under Miss. pursuant-te-MR. Civ. SP. 59(e). Boyles v.
Schlumberger Tech. Corp., 792 So. 2d 262, 265 (Miss. 2001). A party moving to alter or
amend the judgment “must show:_

(i) an intervening change in controlling law, (ii) availability of new evidence not
previously available, or (iii) need to correct a clear error of law to prevent manifest injustice.”
See Brooks v. Robertson, 882 So. 2d 229, 233 (Miss. 2004). A motion to alter or amend the
judgment is within the trial court’s discretion. When a motion is mislabeled as a motion for
reconsideration, does not state that it was brought underpursuantto Rule 59, and was filed
more than 10ten days after the entry of the final judgment in the case, the trial court should
treat thesueh motion as one for relief from a judgment underpursuant-to Rule 60(b). See
Carlisle v. Allen, 40 So. 3d 1252, 1260 (Miss. 2010).

A motion for new trial or a motion to alter or amend the judgment under Miss. R.
Civ. made pursuant to
M-R-C-P. 59 must be filed within 10 days after entry of the judgment. The trial court has
no authority or discretion to extend the 10-day time period. Miss. M-R._Civ. &P. 6(b). A
timely Rule 59 motion for a new trial or to alter or amend the judgment tolls the time for
filingin-which-to-file a notice of appeal; the 30thirty-day time period for filinginwhich-to-file
a notice of appeal runs from the entry of the order disposing of the post-trial motion. Miss.
M:R._App. AP. 4(c). If not filed within 10ten days after entry of the judgment, a Rule 59
motion for a new trial, to alter or amend the judgment, or for reconsideration does not toll the
time period for filingir-which-to-file a notice of appeal. Miss. M:R._ App. AP. 4(d); but see




Wilburn v. Wilburn, 991 So. 2d 1185, 1190-191 (Miss. 2008) (courtCeurt refused to address
the-timeliness of appellant’s notice of appeal even though appellant filed a motion to
reconsider more than 10 days after entry of judgment and did not file a notice of appeal within
30 days after entry of judgment and noted that the appellee did not object to the untimely
motion to reconsider.)




A Rule 60(b) motion for relief from a final judgment pursuantto-MR.CP-60(b)-is
different from a Rule 59(e) motion to alter or amend the judgment-pursuantto-M-R-.C-P-59(¢e}

in that a change in the law after entry of final judgment is not an “extraordinary or compelling
circumstance” warranting relief under Miss. pursuantto-M-R. Civ. C:P. 60(b). See Regan v.
S. Cent. Reg’l Med. Ctr., 47 So. 3d 651, 655 (Miss. 2010). Relief underpursuant-to Rule
60(b)(6) is reserved for cases involving “exceptional and compelling circumstances” in light
of the desire to achieve finality in litigation. See id.




Rule 60. Relief from judgment or order.




RULE 60 RELIEFFROM-JUDGMENT-OR-ORBER

(@) Clerical mistake. On its own or a party’s motion, the court may correct a clerical

mistake or errorfMistakes.Clerical-mistakes-injudgments.-orders.-or-other parts-of-the
record-and-errors-therein arising from oversight or omission in a judgment, order, or
other part of the record may-be-coerrected-by-the-courtat-any-time-on-its-own-nitiative-or
onh-the-metion-ofany-party-and-after such-notice; if ordered and any-as-the-courtorders
up-until the court clerk transmitstime the record is-transmitted-by-the-clerk-of-the-trial

court-to the appellate court, and the action remains pending in the appellate court.
Otherwise, a mistake or errortherein—Thereafter-such-mistakes may be se-corrected only
onwith-leave-of the appellate court’s ordereeurt.

(b) Mistake, other basis for relief; time for Mistakes;-thradvertence-Newly Discovered
Evidence-Fraud;ete—Onmotion.

b}(1) On a motion and justupen-such terms-asarejust, the court may relieve a party
or party’shis legal representative from a final judgment, order, or proceeding for

the following reasons:

5(A)  An adverse party’s fraud, misrepresentation, or other misconduct-ef-an

e
Accident
2}(B) __ aeeident or mistake;
Newly

33(C)___ newldy discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(b);

The
{43(D) __ the judgment is void;
The
(E) _the judgment has been satisfied, released, or discharged;_
(F) Asera prior judgment onupen which the judgmentit is based has been
reversed or otherwise vacated;
(53(G) ___lt;-eritis no longer equitable that the judgment should have prospective
application; or
Another

(8)(H) _ amy-other reason justifying relief from the judgment.

(2) Time. The motion mustshaH be filedmade within a reasonable time. For;and-for
reasons in Rule 60(b)({1)(A), (B¥+2) and (C), the motion must be filed3} not more
than six months after the judgment, order, or proceeding was entered or taken.




(3)

Finality. A Rule 60 motion-under-this-subdivision does not affect the finality of a

(4)

judgment or suspend its operation.

I_eave from appellate court. Leave to make the motion does not need tonet be

(5)

obtained from the appellate court unless the record has been transmitted te-the
appeHate-court-and the action remains pending in it.

Independent action.therei: This rule does not limit a court’sthe power-ef-a-court

(6)

to entertain an independent action to relieve a party from a judgment, order, or
proceeding; or to set aside a judgment for fraud upon the court.
Writs abolished. Writs of coram nobis, coram vobis, audita querela, and-bills of

review, and bills in the nature of a bill of review; are abolished. The procedure for
obtaining any-relief from a judgment mustshat be by motion as prescribed in these
rules or by-an independent action and not otherwise.



(c) Reconsideration of transfer order. An order transferring a case to another court will
become effective ten{10} days following the date-of-entry date. Aefthe-order—Any
motion for reconsideration of the transfer order must be filed prior to the expiration of

the 10- day perlod and no extensmns may be qranted iepwhrehmextenyen%na%be

(1) If a motion for reconsideration is filed, all proceedings will be stayed until the
motion is decided. But if the court fails to rule on the motion for reconsideration
within 30 days of filing, the motion must be deemed denied.

[Amended effective 7/duby-1/08,-2008, to provide for reconsideration of transfer orders
entered on or after that date.]

Advisory Committee Notes

The trial court may grant relief from a judgment or order to correct clerical errors
underpursuantte Rule 60(a)); or for other reasons enumerated in Rule 60(b). The trial court
may correct a clerical errorerrors at any time. But—but if the case is on appeal and the trial
court clerk has transmitted the record to the appellate court, the trial court must obtain leave
from the appellate court before correcting aany clerical mistake. A motionmistakes—Metions
for relief from a judgment or order based onupen one of the reasons enumerated in Rule 60(b)
must be filedmade within a reasonable time, and in some cases, not more than six months
after the judgment or order was entered.

Rule 60(a) only authorizes the trial court to correct clerical errors; it does not authorize
amy-changes to the judgment that are substantive and change the effect or intent of the original
judgment. See Whitney Nat’l Bank v. Smith, 613 So. 2d 312, 316 (Miss. 1993).

When ruling onupen a Rule 60(b) motion, the trial court should balance the litigant’s
interest in a resolution on the merits of the motion with the desire to achieve finality in
litigation. See Stringfellow v. Stringfellow, 451 So. 2d 219, 221 (Miss. 1984). Rule 60(b)
motions that attempt to merely relitigate the case should be denied. Id.

A party moving for relief-pursuant-to-Rule 60(b)(1)(A) relief) based upon fraud,

misrepresentation or other misconduct of an adverse party must do so within six months
after entry of the judgment and must—prove the fraud, misrepresentation, or other
misconduct by clear and convincing evidence. See id.StringfeHow, 451 So-2d at 221. Relief
from a final judgment based onupen fraud upon the court may be sought underpursuantto
Rule 60(b)(56). See In re Estate of Pearson, 25 So. 3d 392, 395 (Miss. Ct. App. 2009).



“[R]elief based on ‘fraud upon the court’ is reserved for only the most egregious
misconduct, and requires a showing of ‘an unconscionable plan or scheme which is
designed to improperly influence the court



in its decision.”” Id. (citing Wilson v. Johns-Manville Sales Corp., 873 F.2d 869, 872 (5th
Cir. 1989)).

A party moving for rehefpursuant-to-Rule 60(b)(1)(B) relief2) based on anupen

accident or mistake must do so within six months after entry of the judgment. A Rule
60(b)(1)(B2) motion will only be granted onupen a showing of exceptional circumstances.
Generally, “neither ignorance nor carelessness on the part of an attorney will provide
grounds for relief.” See Stringfellow, 451 So. 2d at 221.

A party may move to set aside a default judgment underpursuant-te Rule 60(b)(1)(B2).
When ruling on thesueh-a motion, the trial court may consider: (1) whether the default was
caused by excusable neglect or a bona fide technical error; (2) whether the claimant will
suffer prejudice if the default judgment is set aside; and (3) whether the defaulting party has
a colorable defense to the merits. See State Highway Comm’n of Miss. v. Hyman, 592 So. 2d
952, 955 (Miss. 1991). A movantMevaat must show the specific facts of the meritorious
defenses by affidavit or other sworn form of evidence. Amer.American Cable Corp. v. Trilogy
Commc’nsCemmuntatiens, Inc., 754 So. 2d 545 (Miss. 2000).

A party moving for rehef-pursuant-to-Rule 60(b)(1)(C) relief3} based onupen newly

discovered evidence must do so within six months after entry of the judgment. To justify
relief, the evidence: (11) must have been in existence at the time of trial; (2#) could not have
been discovered by due diligence prior to the expiration of the 10ten-day period for filingin
which a Rule 59 motion for new trial; (3-could-have beenfied: () must be material and not
cumulative; and (4#¥) must be of asueh character that willaste probably produce a different
result in the event of a new trial or be-efsuch-characteras-te-require a different ruling on
summary judgment. See January v. Barnes, 621 So. 2d 915, 920 (Miss. 1992).

A party may move to set aside a void judgment underpursuantte Rule 60(b)(1)(D4) more
than six months after entry of the judgment if the delay in moving for relief was reasonable.
See Ladner v. Logan, 857 So. 2d 764, 770 (Miss. 2003). A judgment is void if the trial court
lacked jurisdiction over the subject matter or the parties or acted in a manner inconsistent
with due process of law. See Bryant, Inc. v. Walters, 493 So. 2d 933, 938 (Miss. 1986).

A party may move to set aside the judgment underpursuantte Rule 60(b)(1)(E), (F), or
(G5) if the judgment has been satisfied, released or discharged or a prior judgment upon

which it is based has been reversed or otherwise vacated. Rule 60(b)(1)(E), (F), or (G5),
however, “does not authorize relief from a judgment on the ground that the law applied by
the court in making its adjudication has been subsequently overruled or declared erroneous
in another and unrelated proceeding.” See Regan v. S. Cent. Reg’l Med. Ctr., 47 So. 3d 651,
655 (Miss. 2010) (former Rule 60(b)(5)).)-




A party may move to set aside the judgment underpurstant-to Rule 60(b)(1)(HS6) if there
are “extraordinary and compelling” circumstances justifying relief. When ruling on a Rule
60(b)(1)(H&) motion, the trial court may consider the following factors: “(1) [t]hat final
judgments should not lightly be disturbed; (2) that the Rule 60(b) motion is not to be used as
a substitute for appeal; (3) that the rule should be liberally construed in order to achieve
substantial justice; (4) whether the motion was filedmade within a reasonable time; (5)
[omitted factor relevant only to default judgments]; (6) whether if the judgment was rendered
after a trial on the merits-the movant had a fair opportunity to present [a]his claim or defense;
(7) whether there are intervening equities that would make it inequitable to grant relief; and
(8) any-other factors relevant to the justice of the judgment under attack.” See Carpenter v.
Berry, 58 So. 3d 1158, 1162 (Miss. 2011).

The trial court has discretion to grant or deny a Rule 60(b) motion; unless the judgment is
void—;-in which case the court is required to set it aside-the-judgment. See Sartain v. White,
588 So. 2d 204, 211 (Miss. 1991).

Motions for relief under this rule are filed in the original action; rather than as an
independent action.

Rule 60 motions for relief from a judgment filed no later than 10ter days after entry of
judgment toll the time period for filingin-which an appeal. Miss. -may-be-taken—M-R. App.
A:P. 4(d). Rule 60 motions filed more than 10ten days after entry of judgment do not toll the
time period for filingin-which an appeal.-may-be-taken: A Rule 60(b) motion for relief from
a judgment does not automatically stay execution onupen the judgment. The trial court has
discretion to stay execution onupen the judgment while a Rule 60(b) motion is pending. Miss.
M-R. Civ. &.P. 62(b).




Rule



RULE 61. HarmlessHARMLEESSS ERROR

Ne error.

(&) Not a basis for -in-eitherthe-admission-orthe-exclusion-of-evidence-and-ne-error;
exception.

(1) Unless refusing to do S0 appears |nconS|stent with substantlal |ust|ce none of the

following-+

anyef—th&pames IS a bamsg%e&nd for grantlng a new trlal em‘-e% settlng aS|de a
verdict; orfor vacating, modifying, or otherwise disturbing a judgment or order:_

(A) An error in admitting or excluding evidence:
(B) An error in a ruling or order; or
(C) Anything done or omitted by the court or a party.

(2) At unlessrefusal-to-take such-action-appears-to-the court-inconsistent with-
substantiaHustice—The-court-at every stage,-of the courtproceeding must

disregard anany error or defect in the proceeding which does not affect a
party’sthe substantial rights-ef-the-parties.




Rule 62. Staying proceeding to enforce a judgment.




RULE 62 STAY-OFPROCEEBINGS TO-ENFORCE A JUBDGMENT

(a) _Automatic stay; exceptions.Stay;-Exeeptions: Except as stated in this rule, aherein-or
as-otherwise-provided-by statute, or courtby order efthe-court-for good cause shown, no
execution mayshal be issued onupen a judgment, and no enforcement-ner-shal
proceedings may be taken foritsenforcementuntil 10theexpiration-often days after it is
entered or the-later-of-its-entry-or-the-dispesition-of-a motion for a new trial_is disposed

of—whichever is later.

(1) Injunction; receivership.

(A) But unless—Unless—otherwise—ordered—by the court_orders otherwise, an

interlocutory or final judgment in an action for an injunction or =
receivership mustaction—shal not be stayed during-the-period-after it is

entered, even ifitsentry-and-unti an appeal is taken.

23(B)  Rule 62(c) governs-ercuring-the-pendency-ofanapbeal—The-provisiens
of subdivision{e)of thisrule-governthe suspending, modifying, restoring, or
granting ef-an injunction ifduring-the-pendency-of an appeal is taken.

_(b) Stay on motionMetien. In its discretion and on propersteh conditions for the security
of-the-adverse party’s security, aparbyasareproper-the court may stay the execution of

a judgment or enforcementany proceedings te—enforce—a—judgment—pending the
disposition of the following:

(1) A Rule 59a motion to alter or amend a judgment;_

(2) A-madepursuant-to Rule 60(b)59;-er-ofa motion for relief from a judgment or
order;

(3)  A-madepursuantte Rule 5060(b))-erofa motion to set aside a verdict; or

b)(4) A -madepursuantto-Rule 5250(b)),-erefa motion to amendferamendmentto
the-findings or makefor additional findings.finding-made-pursuant-to-Rule52(b)-

(c) Injunction pending appeal. OnPending—Appeal—\Ahen an interlocutory or final
judgment-hasbeen-rendered granting, dissolving, or denying an injunction, the court in

its discretion may suspend, modify, restore, or grant an injunction whileduring the
pendency-efan-appeatfrom-such-judgment is appealed onupen-suech terms foraste bond
or otheretherwise-as-H-considers proper terms to securefor-the-security-of-therights—of
the adverse party’s rights.party= The court’s power of-the-court-to issuemake-sueh an

order is not terminated by appealingthe-taking-ofthe-appeal.

(d) Stay on appeal. Unless Rule 62(a) states otherwise, when Upenr-Appealt—When-an
appeal is taken, the appellant may obtain a stay if -~when-and whenas authorized by




statute or otherwise
(a)-of thisrule.
(e) [Omitted].

(H Stay in favorFaver-oefthe-State of Mississippi or a state agency. A court must not
require a bond, obligation, or other security from the appellant when granting a stay on

an appeal Ageney—'Fhereef—\A#henﬂa#appeaJ—l%take#by the State of Mississippi, its
officers,-er-an-officer or its agenciesageney-thereof or on an appeal directed by adirection

e#any department of statethe governmente#sam&and—tk&epemﬂen@#eniepeemenpei

(0) PewerofAppellate court’s power not limited. Rule 62 doesCeurtNettimited—The

provisiens-tn-thisrule-de not limit theany power of an appellate court,-erefa judge, or
justice thereefto:

(1) Stay-stay proceedings whileduringthe-pendeney-of an appeal is pending;
{g3(2)  Suspender-to-suspend, modify, restore, or grant an injunction while an appeal
IS pending; orduring-the
Issue an




(3) _pendency-ofanappeal-orto-make-any-orderappropriate order to preserve the status
quo or the effectiveness of the judgment subseguenthy-to be entered.

(h) Stay involving multiple claims or_parties. AStay—ef Judgment-Upen—Multiple
i a a¥l\V/ e P Ta a i i ho

an AVAaYaYa' A a Alalgala a Alalaalala alala

conditions-stated-in-Rule 54(b)-the court may stay enforcement of a Rule 54(b) finalthat
judgment until it entersthe-entering-of a subsequent judgment or judgments and may
prescribe sueh—conditions as—are—necessary to secure the benefit of the stayed
Judgmenttherest to the party in whose favor it wasthejudgment-is entered.

[Amended effective July 1, 1997.]
Advisory Committee Historical Note

Effective 7/duby-1/97,-1997, Rule 62(a) was amended to clarify that the stay of
enforcement of a judgment expires 10ten days after the later of the entry of the judgment or
the disposition of a motion for a new trial..-ar¢ Rule 62(b) was amended to state that a court
may stay the execution of or any-proceedings to enforce a judgment pending the disposition

of a Rule 50(b) motion to set aside a verdict.-made-pursuant-to-Rule 50(b). 689-92692 So. 2d
XLIX (West Miss. Cas. 1997).

Advisory Committee Notes

Subdivision{e)-efthe-Federal Rule of Civil Procedure 60(e) Rules-applies to stays in favor
of the United States and:-# is omitted from the Mississippi Rules of Civil Procedure.







RULE 63. Judge’s inability to proceed. PAISABHITY-OF-AJUDGE

(@)

(b)

During trialFrial. If foranyreasen-the presiding judge before-whem-an-action-hasbeen
commeneed-is unable to proceed with the-trial, another judge regularly sitting in or
assigned under law to the court wherein-which the action is pending may proceed with
and finish the trial afterupen certifying in the record familiaritythathe-hasfamiliarized
himself with the trial record. But-ef-thetriak—but if unable to certify adequate
familiaritysuch other judge is satisfied that he cannot adequately familiarize himself with

the record, the other judge he-may exercisetn-his discretion to grant a new trial.

After verdictVerdict or findingsFindings. If forany-reasen-the presiding judge befere
whem-an-action-has-been-tried-is unable to perform courtthe duties to-be-performed-by

the—court-after a verdict is—+returned—or afterthe-hearing of-a nonjury action, then
anotherany-other judge regularly sitting in or assigned under law to the trial court in
whichthe-actionwas-tried-may perform those duties. But;-but if unable tosuch-etherjudge
is-satistied-that-he-cannet perform those duties, the other judge he-may exerciseir-his
discretion grant a new trial.




SECTION 8



CHAPTER V. PROVISIONAL AND FINAL REMEDIES; -ANB SPECIAL
PROCEEDINGS

RULE 64. Seizing a-SErZURE-OFPERSON-OR-

theseizure-of person or property.

After commencing an action and during it, every remedy for seizing a person or property
to satisfy a potentialferthepurpose-ofsecuringsatisfaction-ofthe judgment isttimatehytobe
enteredHin-the-action-are available according tounderthe cireumstances-and-in-the-manner
provided-by law, including-—Fhese-remedies-tnclude attachment, replevin, claim and delivery,
sequestration, and other corresponding or equivalent relief remedies,-however-designated
and-regardless of the designation and whether theremedy-is-ancillary orte-an-action-er-must
be obtained by an independent action.

[Amended effective 9/September-1/87,-1987.]
Advisory Committee Historical Note
Effective 9/September-1/87,-1987, Rule 64 was amended by deleting “garnishment” as

one of the included a-prejudgment remedies.remedy-ncluded-in-the-provisions-of-the Rule:
508-115%% So. 2d XXIX (West Miss. Cas. 1987).







RULE 65. Injunctions. INJUNCTHONS

(@) Preliminary injunctioniajunction.

{4-Notice. A-Ne preliminary injunction must notshaH be issued without notice to

the adverse

(1) party.

Consolidating hearing with trial on merits.

(2) Ceonsehidation—ofHearing—With—TFrial—on—Merits: Before or after a the

commencementofthe-hearing on a motionappheatien for a-preliminary injunction,
the court may advanceerder the trial ef-the-actien-on the merits te-be-advanced-and
consolidate iteonsehidated with the hearing.-ef-the-apphication. Even when this
consolidation is not ordered, if admissible at trial,any evidence received on a
motion upen-an-appheationfor apreliminary injunction which-would-be-admissible
upon-the-trial-onthe-merits-becomes part of the trial record en-the-trial-and does
not need tonet be repeated atupen-a trial. Rule 65Fhissubdivision-(a)(2) mustshal
be se-construed and applied as-to preserve a party’s rightsave to a the-parties-any

rights they may have to trial by jury trial.

(b) Temporary restraining order; notice; hearing; duration.

(1)

Without notice.Restraining-Order—Notice;-Hearing;—Duration. A temporary

restraining order may be granted; without notice to the adverse party or his-attorney
if:

(A) lt-{3)-it clearly appears from specific facts shown by affidavit or by-the
verified complaint that immediate and irreparable injury, loss, or damage will
result to the movantapphicant before the adverse party or his-attorney can be
heard in opposition;; and

(B) The movant’s{2)-the-apphicant’s attorney certifies to the court in writing:

()  Efforts-the-effortsany,-which-have-beenmade to give the-notice; and
(il) Reasonsreasens supporting the movant’shis claim that notice should
not be required.

(C)__Every temporary restraining order granted without notice must:

(1) Stateshalbe-endersedwith the date and time it is issued;

(i1) Beheurefissuance—shall-be filed ferthwith-in the clerk’s office and
entered in theof record;

(iii) Defineshall-define the injury;

(lv) State-and-state why the injury#t is irreparable;




(D)

(v) State-and why the order was granted without notice; and
(vi) Expire after enteredshaH-expire by its terms within asueh time the court

specifiesafter-entry; not to exceed 10ten days.

Exceptions to 10-day limit. The 10-day limit in Rule 65(b)(1)(C)(vi) does

not apply in —as-the-courtfixes{exeeptin-domestic relations cases. It also

does not apply if in the temporary restraining order the court states reasons
for extending the 10;whentheten-day limitation and:

() WithinshaH-net-apphy)-unless-within the specified time se—fixed-the

erderfor good cause shown, the court extends the temporary restraining
order-is-extended for a like period; or

b)(ii) Theunless-the party against whom the order is directed consents
to extendingthat it may-beextendedfor a longer period.—Fhereasonsfor

(2) Hearing. In case a temporary restraining order is granted without notice, the

motion for a preliminary injunction mustshat be set-dewsn for hearing at the
earliest possible time and take precedence over all matters except older
onesmatters of the same character.

(A) AtWhen the metion—comes—on—for-hearing, the party who obtained the

temporary restraining order mustshat proceed with the motionappheation for
a preliminary injunction or otherwiseand,—H-he-dees—not-de-se, the court
mustshall dissolve the temporary restraining order.



(3) _On notice of two dayseays™notice to athe party who obtained athe temporary
restraining order without—netice—or less if the court orders aen—sueh shorter
periodnetice-to-that-party-as-the-court-may-preseribe, the adverse party may appear
and move to dissolveits-disselution or modify the temporary restraining order. If
so,modification-and-in-that-event the court mustshal proceed to hear and decide
thedetermine-sueh motion as expeditiously as the ends of justice require.

(c) _Security. No restraining order or preliminary injunction mustshat issue unlessexeept

upen the movant givesgiving-of security by-the-appheant—in asueh sum as-the court
deems proper; for payingthe-payment-ef-sueh costs, damages, and reasonable attorney’s
fees by aas—may—beincurred—or—suffered-by-any party who is found to have been

wrongfully enjoined or restrained.

(1) But the following are not :previded—hewever—noe-such-security-shat-be-required

to give security:

(A) Theefthe State of Mississippi; or
(B) A stateef-an officer or agency.

(2) _Inaddition, a court has -thereofand-provided-further-in-the-discretion efthecourt;
security-may-net-be-required-in domestic relations actions to waive security.

{€3(3)  —Theprovisions—of-Rule 65.1 applesapply to a surety onupen a bond or

undertaking under this rule.

{eh-Form-and-Seope-of-Injunction or Restraining Order:

(d) Everyordergrantingarestraining order: form; scope.

(1) Restraining order.shal

(A) Form. An order that grants a restraining order must describe in reasonable
detail—and-not merely referby—reference to the complaint or other

document—the act or acts seughtto be restrained.

(B) Scope. A restraining order binds:tis-binding only upen-the following:

(I) A partyparties to the action;
(ii) A party’s officer, agent, servant, employee—their—officers—agents;
servants—employees, and attorney;atterneys; and




(i) A person who actsupon—these—persens in—active concert or
participatesparticipation with them and who receivesreceive actual

notice of the order by personal service or otherwise.

(2) Injunction.

Every
(A) Form. An order that grantsgranting an injunction must:

(i) StateshaH-setforth the reasons for issuing it;

(il)  Betitsissuanee;-shal-be specific in terms; and

(iii) DescribeshaH-deseribe in reasonable detail—and-not merely referby
reference to the complaint or other document—the act or acts seughtto
be restrained.

(B) Scope. An injunction binds:-angisbinding only upen-the following:
(I) A partyparties to the action;

(i) A party’s officer, agent, servant, employee, and attorney; and
&) (ii1) A person who acts in-their-efficersagents;,-servants-employees;

and—atterneys—and—upon—those—persons—in—active  concert or
participatesparticipation with them and who receivesreceive actual

notice of the order by personal service or otherwise.

(e) Jurisdiction unaffected. This rule does not change injunctivenaffected—njunetive
powers previouslyheretefore vested in the-circuit and chancery courts+emain-unchanged

by-thisrule.

Advisory Committee Notes

Rule 65 authorizes a partyparties to seek temporary restraining orders (TROs) and
preliminary injunctions in civil cases seekingiwhich permanent injunctive rehief-or other
relief.-is-beingseught: A party may move for a TRO, preliminary injunction, or both; and in
appropriate circumstances, obtain reliefaTRO-and/er—apreliminary—injunction before the

merits of the case are resolved.

In general



Generally, the purpose of a TRO is to provide temporary and short--term relief until
additionalfurther action can be taken in the case.

To obtain a TRO without notice to the adverse party, the party seeking relief must show
(1); by affidavit or verified complaint (2); that the partyi will suffer immediate and
irreparable injury before the adverse party can be heard in opposition. In addition, that
party’sthe attorney for-the-party-seeking-the TRO-must certify to the court in writing (1) the
efforts made to give the adverse party notice and (2) the reasons why the-notice to the adverse
party should not be required.

Al-a TRO is-granted without notice,—+ must contain the-information required by Rule
65(b)(1). In addition}-anrd it must expire by its own terms; not more than 10 days after
enteredits-entry; except in domestic relations cases. TheBefore-its-expiration,aTRO-may-be
extended-by-the court may extend a TRO for a like period (1) before it expires (2) if the
restrained party consents or (3)the-court-extends-theTRO for good cause shown.

The purpose of a preliminary injunction is to provide injunctive relief until the merits of
the case are resolved. Preliminary injunctions cannot be granted without notice.

A party who movesmeving for preliminary injunctive relief accordingpursuant to Rule
65(a) must demonstrate that “(i) there exists a substantial likelihood that the [movant] will
prevail on the merits; (ii) the injunction is necessary to prevent irreparable harm; (iii) the
threatened injury to the [movant] outweighs the harm an injunction might do to the [opposing
party]; and (iv) granting a preliminary injunction is consistent with the public interest.” See
Littleton v. McAdams, 60 So. 3d 169, 171 (Miss. 2011). A motionMetiens for preliminary
injunction fallsinjunetions—are within the trial court’s discretion. See City of Durant v.
Humphreys County Mem’l Hosp., 587 So. 2d 244, 250 (Miss. 1991).

Rule 65-(c) requires a thatproper-security-be-given-by-the-movant who seeksebtaining a
TRO or preliminary injunction to giveso-that proper security to paypaymentfor costs,

damages, and reasonable attorneys’ fees may-be-made-to the restrained party in the event it
is decideddetermined that sueh-party was wrongfully enjoined or restrained. SecuritySuch
seeurity is not required from the State of Mississippi and may be waived in domestic relations
cases. Section 11-13-37 of the Mississippi Code of 1972 Annotated codifies§1i-13-37
provides an independent statutory basis to awardferawarding damages and attorneys’ fees if

upen-disselution-ef-an injunction_is dissolved.

County courts have some authority to issue injunctive relief. See Miss.Mississippt
Code Ann. 8§ Annetated-89-9-21 (prevides-that-county court must “eeurts—shal-have
jurisdiction concurrent with the circuit and chancery courts in all matters of law and equity”
wherewherein the amount efvalue-efthe thingsin controversy doesshall not exceed $200K
exclusive of interest and costs); see also id. § execeeds—the-sum-of—-$200,000.00-"

Mississippi-Code-Annotated 8§99-9-23 (previdesthatcounty judge must “ceurts“shat-have




the power to order the issuanceissuances of writs of certiorari, supersedeas, attachments,
and other remedial writs in all cases” pending in; or within county court’s the-jurisdiction).
But cf. id. (-offJthe-county-court]-"Section-9-9-23,-however—furtherprovides-that-county
judge must “eeurts—“shall-not have original power to issue writs of injunction, or other
remedial writs inef equity or in law” unless -execeptinthosecaseshereinabove specifiedas
being




within fthe county court’s} jurisdiction as stated in the same provision).

—The statutes authorize ahave-been-interpreted-asauthorizing county courteeurts to issue
an injunctioninjunetions in cases falling within the concurrent jurisdiction of the-chancery
and county court. See, e.g., Lee v. Coahoma Opportunities, Inc., 485 So. 2d 293, 294 (Miss.
1986) (citing Miss-Sede-Anra=Sid. § 9-9-21(1) (stating “H=“A-claim for specific performance
of a contract of employment plus attendant injunctive relief is well within the jurisdiction of
the county court on its equity side”); Swan v. Hill, 855 So. 2d 459, 462-63 (Miss. Ct. App.
2003) (holding that the county court had jurisdiction to issue injunctive relief in a-case
involving property rights).




65.1 Security: proceeding against surety.

When



Whenever these rules require or allow a party to give permitthe-giving-of-security-by-a
party, and security is given in the-form of a bond,-or stipulation, or other undertaking with
one or more sureties, each surety submits kimself-to the court’s jurisdiction efthecourtand
irrevocably appoints the court clerk ef-the-eourt-as anhis agent onupen whom any-papers
affecting the-liability on the bond or undertaking may be served. The surety’sHis liability
may be enforced on motion without the necessity of an independent action. The motion and
sueh-notice of itthe-metion as the court orderspreseribes may be served on the court clerk-ef
the-court, who mustshal-ferthwith mail copies to the suretysuretiess if thetheir addresses
isare known.







RULE 66. Receiver. RECEINERS

An action wherewherein a receiver has been appointed mustshal not be dismissed
unlessexcept-by-order-of the court orders otherwise. In all other respects, these rules govern
an-the action seeking to appointin-which-the-appeintment-of a receiver or oneis-seught-of
which-is-brought by or against a receiver.







RULE 67. Deposit in court. - DPEROSIHIN-COURT

In anany action partly or wholly seeking a money #-which-any-part-ofthe reliefsoughtis
judgment fora-sum-of-meoney-or something else that can be delivered, onthe-disposition-of

any-otherthing-capable-of delivery,apartytpon notice to all partiesevery-otherparty, and by
leave of court, a party may deposit with-the-courtall or any-part of thesueh sum or thing with
the court.

The judge may order Where-money is-paid into court as ate-abide-the result of aany legal
proceeding to be;thejudge-may-erderit deposited at interest in a federally insured bank or
savings and loan association authorized to receive public funds; to the credit of the court in
the action or proceeding wherein-which the money was paid. The meney-se-deposited money
plus any-interest mustshal be paid only onupen-the-check-of-the-clerk-of the court_clerk’s
check that is attached to a;-annexed-with-its certified court order for the-payment; and that is
made payable to infaver-ofthe person stated inte-whom the order.







RULE 68. Offer of judgment. OEFFER O JUDGMENT

() _Time.

(A) Offer. At least 15any-time-more-thanfifteen days before the-trial-begins, a

party defending against a claim may serve andpen-the adverse party with an
offer to allow judgment on to-be-takenagainsthim-for-the-money-or-property
or-to-the-effect-specified termsin-his-offer; with costs-then-accrued costs.

(B) Acceptance. Within 10-—-H-within-ten days after the-service,-ef-the-offer the
adverse party may serveserves written notice that the offer is accepted.

(b) Effect.

(1)

Accepted. If the offer is accepted, either party may then file the offer,-and notice

(2)

of acceptance, and -tegetherwith-proof of service. The -thereefand-thereuponthe

court must thenshal enter judgment.
Not accepted. If theAn offer is not accepted, it must-shal be deemed withdrawn.

(3)

cdodonep lhoreol

(A) Evidence of the offer or its withdrawal is not admissible except in a
proceeding to decidedetermine costs.

(B) _If the adverse party obtains a judgment thatfinaHly-obtained-by-the-offeree is
not more favorable than the offer, the adverse party efferee-must pay coststhe
eost incurred after the making-ofthe-offer was filed.

(C) _—The fact that an offer is filedmade but not accepted does not preclude a
subsequent offer.

Effect of a liable party’s offer. When a verdict, order, or judgment decides the

Habihty-ef-one party is liable to another-has-been-determined-by-verdict,-order-of
judgment, but the amount or extent of the-liability remains undecided until

additionalte-be-determined-by-further proceedings, the party-adjudged-liable party

may make an offer of judgment..

(A) The liable party’s offer must—which-shalt have the same effect as an offer
filedmade before trial if #-is-served within a reasonable time at least 10;-ret
less-thanten days; prior to the commencementothearing to decidedetermine
the amount or extent of liability.




Rule



RULE 69. Execution. EXECUTHON

(a) Enforcing a judgment. Statutory procedures govern the following:

(1 ) En#ereement—ef—Judgment—Process to enforce a monev |udqment

statute—The procedure on executlon ina proceedrngpreeeeelmgs supplementary
to and in aid of a judgment;; and
)(3) The procedure on execution in a proceedingproceedings on and in aid of

execution, shall be as provided by statute,

(b) Examination by judgment creditor.Judgment-Creditor- To aid in satisfying the
satisfaction-ofa judgment of at least $100, amere-than-one-hundred-doHars-the judgment

creditor may examine the judgment debtor or anotherany-ether person—-including the
debtor’s or person’s books, papers, or documents—on a nonprivileged-efsameupon

any matter net-privileged-relating to the debtor’s property.

(1) The judgment creditor may examine the Judgment debtor or other person: mepen

(A) In open court according to statute; or

(B) Utilize the discovery procedures stated in Rules 26 through 37.




Rule 70. Judgment for specific act; vesting title.




VESHNGHHE

(a) Specific actsAets. If a judgment ordersdirects a party to convey execute-a-conveyance
ofland,-or to deliver a deeddeeds or other document,decuments or to perform anotherany

other specific act, and the party fails to comply within the time-specified time, the court
may orderdirect the act to be done by some other person it appoints.

(1) The court may order aHheeesPeLthe disobedient party to pay costs of doingby

@)2) The completed act elenehas the same samehke effect as if dene—ley—the disobedient
party had done it.

(b) Divesting title.BivestmentofTitle: If real or personal property is in withinthe State-of
Mississippi, insteadthe-courtin-tied of orderingeirecting a_conveyance, the court-thereef
may enter a judgment divesting a party’sthe title efany-party-and vesting it in others.

by(1) The;—sueh judgment has the effect of a legallyesnveyance executed
conveyancein-due-form-oflaw.

(c) Delivering possession.Belivery-of-Pessession. When anany order or judgment is for
deliveringthe-detivery-of possession, a certified copy of the judgment or order isshat-be
sufficient authority for the sheriff of the county whereiwhich the property is located to
seize same-and deliver it to the party entitled to its possession.

Centempt-—The court-may-alse-in
(d) Contempt. In proper cases, the court may also find-agjuege the party in contempt.

Advisory Committee Notes

Rule 70 applies only after a judgment is entered; Rules 6 and 65 apply to prejudgment

provigefor-remedies.—prior-tojudgment: Rule 70 applies only if a judgment orderdirects a

party to convey exeecute-aconveyance-of-land,-orte deliver a deeddeeds or other document
ordecuments to perform enhy-other specific acts, and the party failshasfailed to comply

within the time specified_in the judgment.




Rule 71. Process for and against nonparty.

Other



Qarty S credltor mef—a—earty—te a drvorce proceedlng, when the court ISsues an order in favor
of a nonparty, the nonpartyhe may enforce ebedience-to-the order by the same process as
hewerea party. \When:-ahdwhen-obedienceto an order may be lawfully enforced against a

nonparty, the nonpartypersenwhe-is-hotapartyhe is liable to the same process for enforcing
obedience to-the-order-as i-he-were-a party.

Advisory Committee Notes

A court order may be enforced by a nonpartynen-party if the nonpartynen-party shares an
identity of interest with the prevailing party. For example, an-assignee-efa-prevating-party

in a case concerning title to property, a prevailing party’s assignee -is entitled to enforce a
judgment in the same manner as the party—assignor. LikewiseSinHarly, a judgment may be
against a party’spersen-who-is-the successor in interest to a party, but the court must first
obtain personal jurisdiction on the successor in interest. See, e.g., Mansour v. Charmax Ind.,
Inc., 680 So. 2d 852, 855 (Miss. 1996) (holding that service of process is requirement to
personal jurisdiction before Rule 71 can be applied); Libutti v. U.S., 178 F.3d 114, 124-25
(2d Cir. 1999) (holding that the court must have personal jurisdiction over the nonpartynen-
party against whom the judgment is enforced).




Rule



RULE 71A. Eminent domain. [Reserved] EMHNENTFBOMAINARESERVED]




SECTION 9



CHAPTER X, APPEALS

Rules-RULES 72 toFO 76. [Omitted]. OMITTFED]




SECTION 10



CHAPTER X, COURTS AND CLERKS

Rule-RULE 77. Conducting business: clerk’s authority: notice of order or
Judgment. COURTS-AND CLERKS

(@) Court Always-Open—TFhe-courts-shall-be-deemed-always open. A court must always
be considered open for the-purposes of filing aany pleading or other properpaper;-of

Issuing and returning process;; and-ef making and directing all interlocutory motions,
orders, and rules.

(b) Place for TFrials—and—Hearings;—Orders—in—Chambers—AH—trials and other

proceedings.

(1) Trial. Unless a statute provides otherwise, a trial on upen-the merits mustshaH be
conducted in open court..

(2) Other;exceptas-otherwise-provided-by-statute-All-ether acts ander proceedings.
Within the judicial district, outside of it, or at another place in Mississippi,fay-be

done-orconducted-by a judge may act and conduct proceedings other than trial in
chambers.

(A) The court ~witheutthe-attendance-ofthe-clerk or other official does not have
to be present.

1)(B)  But a courtofficials-and-at any place within-the state either-within-or
witheut-the-district—but-ne-hearing shal-be-conducted-outside the district
must _not be conducted without the consent of all parties—affected

partiesthereby.
(c) Clerk’s Office-and-Orders-by-Clerk—Theclerk’s-office hours; orders.

(1) Clerk’s office hours. During business hours, the clerk’s office must be open each
day except Saturday, Sunday, and a legal holiday, and with-the clerk or a-deputy
clerk must be present.

(2) Clerk’s orders.

(A) The court clerk may:

!D_

(ii) Issueforissuing process to enforce and execute a judgment;
(iii) Enter a default; and




(iv) Act on another matter that does judgments—for-entering-defaults—and
for-otherproceedings-which-do-not require the court’s action.

(B) But the court may suspend, alter, or rescind the clerk’s action for cause
shown.

(d) Notice of orderaHewance or judgment.

(1)

Immediately after entering an order or judgment,erderofthecourtare-grantableof

(2)

courseby the clerk must:

(A) Serve notice of it according to Rule 5 on each party not in default for failing
to appear; and
(B) Record service on the docket.

A party may also serve notice that an order;-but-his-action-may-be-suspended-or

altered or judgment has been entered according to Rule 5.

{e)-Unless the reseinded—byMississippi Rules of Appellate Procedure state

otherwise, the court-upen-cause-shown:

HA—

(el}() N@&eeclerk s—e#@#de#s—e%dgn%ents—tmmeéra%elﬁmen—the—a%w—eﬁan

feFm-Rfﬂe%Amen—eaeh—p&ﬁyAqu—w—net—m—defalMe# failure to appe&r—and—sh&”
make-anoteinthe docketof the service -Anyparty-mayin-addition serve naotice an
order or judgment has been entereda-netice-of-such-entry-in-the-mannerprovided

in Rule 5 for the service of papers. Lack of notice of the entry by the clerk does
not affect the time to appeal, rorrelieve a party’s;nerauthorize thecourttorelieve;

a-party-for failure to appeal W|th|n the Hm&allowed time, or authorize the court to
do so.. : : .

[Amended effective 7/duhy-1/97,-1997.]

Advisory Committee Historical Note

Effective 7/3uly-1/97,-1997, Rule 77(d) was amended to allow forservice efnetices

of the-entry-of-orders-and-judgments-by-parties_to serve notice that an order or judgment
has been entered.- 689-92692 So. 2d LXII (West Miss. Cas. 1997.)




Effective 2/February1/90,-1990, Rule 77 was amended by adding Rule 77subsection(d),
which requiresrequiring-the-clerk-of the court clerk to give notice an order or judgment has

been entered toefthe-entry-of-orders-andjudgmentsto-the interested parties. -553-56556 So.
2d XLII (West Miss. Cas. 1990).

Advisory Committee Notes

Under Rule 77(a),)-prevides-that the court musteeurts-shall be deemed always open for
the purpose of filing papers;-and issuing and returning process; and making motions and
orders. This does not mean that the clerk’s office ef-the-clerk-must be physically open at all
hours or that paper the-filing-ofpapers-can be filedeffected by leaving them in a closed or
vacant office. Under Rule 5(e)(1).} papers may be filed out of business hours by delivering
them to the clerk or te-the-judge if he or she allowspermits. See Miss. Const. art. 3, § 24 (all
courts “shall be open”). }-

Rule 77(b) requires a trial onthatthe“alHrialsupon the merits to” be conducted in “open
court;”; all other acts or proceedings may be done or conducted by a judge “in chambers

everywhere in the state regardless if;-witheut-the-necessity-ofthe-attendance-of the clerk or
other court official attends. Butand-at-any-place-withinthe-state—However; no hearing, other

than one heard ex parte, willshat be conducted outside the district without the consent of all
parties-affected partiesthereby. See Corporate Mgmt., Inc. v. Greene Rural Health Ctr. Bd.
of Trustees, 47 So. 3d 142, 146 (Miss. 2010).

Rule 77(d) requires that-the clerk to provide a copyeepies of all orders and judgments;
mmediately-upen-thel—entry; to all parties who are not in default for failure to appear
iImmediately when entered.

Under Miss.

M:R. App. AP. 4(h), }previdesthat-a party who did not receive notice of entry-of-a
judgment or order from the clerk or aarny party within 21 days of its entry may move the trial
court to reopen the time for appeal._

Rule 77(d) gives a prevailing party who wants to ensure that the time for appeal is not
reopened under Miss. pursuantto-M-R. App. A-P. 4(h)}; the opportunity to serve notice a ef

entry-ofthe-judgment or order has been entered on uper-opposing parties according toirthe

mannerprovidedin Rule 5. Although a prevailing partyparties may take the initiative to assure
that an adversary receivesthetradversariesreceive effective notice, the clerk retains the duty

to give notice a judgment or order has been entered.







RULE 78. Motion practice.-MOTHAON-PRACTHICE

(a) Reqular schedule.

(1) Each court mustshat establish procedures for conductingthe-prempt-dispateh-of
business promptly, including for hearing and deciding a motion that requires—at

wMehmeﬂensFequngnotlce
(2) Butreqgardless of-a ; isposed-of:

or place, the |udqe—W|thout &nd—en—suelornotlce or on notlce the court—#—any—as

he considers reasonable—-may issue an ordermake—erders for advancing,

conductingthe-advancement-conduct, and hearing an actionefactions.

(b) Submitting on briefs. To expedite #s-business, the court may-make-prevision-by rule
or order may allow a submitted motion to be decidedfer—the—submission—and

determination-of-metions without an oral hearing onupen brief written statements of
reasens-tA-support and opposition.

[Amended effective 3/Mareh-1/89,-1989; amended effective 4/AprH-17/03;2003 to allow a
courtthe-eourts; by rule to decide a motionprovidefor-determination-of-metions seeking final

judgment without oral argument.]

Advisory Committee Historical Note

Effective 3/Mareh-1/89;-1989, Rule 78 was amended by changing its title to “MOTION
PRACTICE” and by abrogating provisions for local rules. 536-38538 So. 2d XXXI (West
Miss. Cas. 1989).

Advisory Committee Notes

Rule 78 does not alter aany local rulerules governing motion practice. But;-however; the
local rule must be considered in light of Rule 83.




Rule 79. Clerk records.




(a) General docket.

(1) Form; styleDecket. The clerk mustshal keep a book known as the “general

docket” in theefsueh form and style as-is-required by law.
(2) Civil action. The clerk must-and-shall enter therein-each civil action on the docket.

(3) _File number.tewhich-theserulesaremade-apphicable: The file number of an action

must be recorded on each docket action-shal-be-noted-on-each-page whereef-the

docket-whereon an entry is made.
(4) _Entry reguirements.

(A)

Type. The following must be recorded in theefthe-actionis-made-Allpapers

(B)

filed—with—the clerk,—all process—issued—and returns—made thereon,—al

appearances, orders, verdicts, and judgments shall be noted in this general
docket on the page assigned to the action and shat-be-marked with thekis file

number:

(i) Papers filed with the clerk;—Fheseentriesshat
(i1) __Issued process and returns;

(iii) _Appearances;

(iv) Orders;

(v)__ Verdicts; and

(vi) Judgments.

Content. An entry must be brief but includeshal-shew the nature of each

(C)

paper-filed paper or issued writ—issued-and the substance of each order or
judgment,-ef-the-court and-ef the returns showing execution of process.

Order; judgment.

(i) The docket must show the dateentry-ef an order or judgment is entered.

@)(i) | fshaH-show-the-date-the-entryismade—ththeevent a formal order
Is entered, the clerk mustshal insert the order in the fHle-of-the-case.

(b) Minute bookBeek. The clerk mustshal keep a correct copy of every judgment or order-
TFhisrecord-shal-be known as the “Minute Book.”

(c) Index; calendar. Under the court’s direction, the clerk:




(1) Must keep a suitable indexhadexes;-Calendars—Suitable-indexes of the general
docket; and

€)(2)  Prepare a calendar-shat-be-kept-bythe-clerk-under-the-direction-ef-the-court:
There shall be prepared, under the direction of the court, calendars of all actions

ready for trial.

(d) Other books and records; photocopy.

(1) Other booksBeeks and recordsRecerds. The clerk mustshal also keep suech
other books and records as may-be-required by statute or these rules._

{eh(2)  Photocopy. The documents required to be kept under this rule may be recorded
by means of an exact-copy photocopy process.

(e) Removing theFiHe-ira-Case—Thefile-of-a-case file. The case file mustshal not be
removed from the clerk’s office eftheclerk-except on the clerk’s or court’sby permission
ctno oo opbe clorl

Advisory Committee Historical Note [Rule 79]

Effective 4/Apri-1/02,2002, the Comment to Rule 79(a) was amended to underscore that
docket entries must accurately reflect the actual date of entry. 813-15815 So. 2d LXXXVIII
(West Miss. Cas.Cases 2002).

Advisory Committee Notes

Rule 79(a) specifies that athe docket entry mustentries reflect the date on which it isertries
are made in the general docket. Since several important time periods and deadlines are
calculated from the date of the entry of a judgment and order, these entries must accurately
reflect the actual date of the entries rather than another date like when the judge signs it. See,
e.g., Miss. R. Civ. P. 58 (mandating that judgment is effective only when entered under Rule
79(a)); see also Miss. R. Civ. P. 59 (requiring motion to alter or amend judgment be filed

within 10 days after entry of judgment).judgments-and-orders-these-entries-mustaceurately
reclecheachual




Rule 80. Stenographic report or transcript as evidence. [Omitted].







RULESSTFENOGRAPHIC REPORTORIRANSCRIPF
AS EVIDENCE [OMITTED)]

Advisory Committee Notes

Mississippi has statutory provisions for the appointment, oath, nature and term of office,
bond, removal from office, and duties and responsibilities of court reporters. See Miss. Code
Ann. 88 9-13-1 to -63; id. 88 9-13-101 to -123;et-seq—1972} and Miss. M:R. App. A-P. app.
3.







RULE 81. Rule applicability. - APPHCABHATY-OFRULES

(a) Apphicabiityn-General_applicability.

{ay(1)  ~These rules apply to all civil proceedings. But they-but are subject to limited
applicability in the following actions which-are-generally governed by statutory
procedures:-

5(A) A proceedingpreceedings pertaining to the-writ of habeas corpus;

A proceeding
(2}(B) __ preceedings pertaining to the-disciplining ef-an attorney;
A proceeding under
3}C)  proceedingspursuantto-the Youth Court Law, Miss. Code Ann. 8§ 43-
21-101 to -127-and-the Family-Courtlbaw;
A proceeding
4)(D) __ proceedings pertaining to an election contesteontests;
A proceeding
5)(E) __ proceedings pertaining to bond validationvahdations;

A proceeding
(6}(F) _ preceedings pertaining to-the adjudication, commitment, and release of

narcotics and alcohol addicts and persons in need of mental treatment;

An
A(G) ____eminent--domain proceedingproceedings;
{83(H) _ Title 91 of the Mississippi Code of 1972 Annotated,;
{93(1)Title 93 of the Mississippi Code of 1972 Annotated;
Creating

40)(J) ereation and maintaining a wairtenance—oef—drainage and water
management districteistriets;
(K) Creating and changing a municipal boundary;
A proceeding
17 i on of and ol " \aries of municipalities:

(L) 2)yproceedings brought under the following:

() Miss. Code Ann. 8sections 9-5-103;
Miss. ;Code Ann. § 11-1-23, 11-1-29, 11-1-31, 11-1-33,
(i) 31-1-35, 13-1-43, 11-1-45, 11-1-47, 11-1-49;
(iii) Miss. Code Ann. §; 11-5-151 to threugh-11-5-167;; and
(iv) _Miss. Code Ann. §-11-17-33;




m—eﬁeet—anel—shau—eentrel—te—the extent they may Iee—m—confllct Wlth these rules
statutory procedures specifically for a proceeding stated above in Rule 81(a)(1)

must remain in effect and control. But; otherwise these rules apply.

(b) Summary proceeding. Preceedings———In an ex -parte matter-matters- where 1o
notice is not required, a proceeding must-preceedings-shall be as summary as the

pertinent statutes contemplate.

Publishing summons




(c) PRublication—-of-Summens or notice. WhenNetice—\Whenever a statute requires a
summons or notice to be publishedby-publication, service accordingin-aceerdance with
the-methods provided-in Rule 4 will shal-be-taken-to-satisfy statutorythe requirements
Sfasnclaiile

{e&h-Procedure in certain_actionsCertain—Actions and mattersMatters. The

special procedural rules in Rule 81(d) mustefprecedure-set-forth-in-this-paragraph-shal
apply to the actions and matters statedenumerated in Rule 81(d)(1) subparagraphs

{5(d) and (d)(2) hereof-and-shall-control to the extent they may-be-tn-conflict with another
rules any-ether-provision-ef-theserules.

(1)

30 days. The following actions and matters mustshat be triable 30 days after the

(2)

first publication where process is by publication or otherwise 30 days after

completing eempletion—of-service of process in aany manner other than by
publication:_

(A) Adoption;

(B) Correcting a—or—30—days—after—thefirst publication-whereprocess—is-by

publicationto-wit:-adoption;-correctionof birth certificate;
(C) Altering a atteration-ofname;

(D) _Terminatingtermination-of parental rights;

(E) Paternity;

(F) Legitimation;

(G) Uniformpaternity-legitimation;-uniferm reciprocal enforcement of support;
(H) Determiningdetermination-of heirship;

(1) Partition;

(J) Probating a partition;prebate-efwill in solemn form;

(K) Caveateaveat against probating aprobate-efwith: will;_

(L) Will contest;

(M) WillwiH construction;
(N) A child--custody action;

(O) Aaetiens; child--support actionactiens; and
(P)  Establishingestablishmentof grandparents’ visitation.

30 or 7 days. The following actions and matters mustshaH be triable 30 days after

the first publication where process is by publication or 7 days after completing?

days—after—completion—of service of process in aany manner other than by

publication:

(A) Removing—or—30-days—afterthe first pubhication—where process—is—by
pubhication;-to-wit-removal-of disabilities of minority;




(B) Temporarytemperary relief in a matter for divorce, separate maintenance,
child custody, or child support;

2)}(C)  Modifying or enforcing a—matters;—modification—or—enforcement—of
custody, support or allmony |udqment and—ahmeny—jﬂdgmen{s—eememp%

Contempt;
(D) Cemplaints and
(E) An estate matter or minor’s business requiring notice where the time period
IS not stated in a statute or Rule 81(d)(1).

(3) Not confessed. A complaint or petitionpetitions filed in an action or matter stated

in Rule 81(d)(1) or (d)(the-actions—and-matters-enumerated-inr-subparagraphs{H)
and-(2) mustabeve-shall not be taken as confessed.

(4) Answer.

{4yNot required. An Ne-answer must notshat be required in anany action or
matter statedenumerated in Rule 81(d)(1) or (d)(subparagraphs

(A) ane2).

(B) Optional. But a}-abeve-but-any defendant or respondent may file an answer
or other pleading._

(C) Court order. Or -e+the court may require an answer if #-deems--necessary

to properhy-develop the issues properly.

5 (1) Failure to answer.- A party who fails to file a court-orderedas answer

mustafter—beingrequired-se—to—do-shall not be allowedpermitted to
present evidence on that party’shis behalf.

(5) Summons; time and place; continuance

(A) _Summons. OnUpen-the filing anefany action or matter Rule 81(d)(listed-in
subparagraphs—(1) orand (2), a)}abeve; summons mustshal issue that
commandseommanding the defendant or respondent to appear and defend at
a time and-place,—either-in term time or vacation and a place; at which it
mustthe-same-shal be heard.

(B) Time and place. TheSaid time and place mustshat be set by special order,
general order, or rule-efthecourt rule.

(C) Continuance.




{53(1) No additional summons. If thesueh action or matter is not heard on the
day-set-for-hearing_date, it may by court order signed on that day be
continued to a later day ferhearing-without additional summons on the
defendant or respondent. Thecourt

Clerk’s authority. By




(1) _may-by order or rule, the court may -authorize its clerk to set the
actionsuehactions or mattermatters for original hearing and to continue

it the-samefor-hearing-on a later date.

(6) Rule 5(b) notice mustshaH be sufficient as to aany temporary hearing in a pending
action for divorce, separate maintenance, custody, or support ifactienprevided the
defendant has been summoned to answer the original complaint.

(e) Proceedings modified. FormsMedified—TFhe—Forms of relief  formerly
obtainedebtainable under the following must be obtained by a motion or action:

(1) Writwsits of fieri facias;

(2) Scireyseire facias;

(3)  Mandamus;

(4) Error-mandamus;-errer coram nobis;

(5) Errors-errer coram vobis;

(6) Sequestration;

(7) __Prohibition;

(8) Qu —sequeetrauen—premle«rmn—quewarranto

©)(9) ritwrits in the nature of quo warranto; and —and-at-otherwrits,shall-be
ebtamed—bymeﬂen&eeaeﬂenseeel«ﬂgeuehreheﬁ

(10) All other writs.

Statutory terminology.

() Ferminology-of-Statutes: In applying these rules to anany-proceedings-to-which-they
are applicable_proceeding, statutory —the terminology thatefany-statute—which also
applies mustshat; if inconsistent with these rules; be interpretedtaken to mean anthe
analogous devrce or procedure proper under these rules For example —thus%anel%hese

(1) _ Bill of complaint, bill in equity, bill, or declaration meansshat-mean a complaint-
as-specified in these rules;

(2) _Plea in abatement meansshat-mean motion;

(3) __Demurrer meansshal-be-understoed-to-mean motion to strike as-set-eut-in Rule
12(f);

(4) _-Plea meansshat-mean motion or answer as;-whichever-is appropriate under these
rules;

(5) -Plea of set-off or set-off meansshall-be—understoed—to—mean a permissible
counterclaim;




55;

(6)  ecounter-clabm:-Plea of recoupment or recoupment refersshat-refer to a compulsory
counterclaimeeunter-claim;

(7)  Crossbill refers to a counterclaim or crossclaim asGress-bilkshal-be understood-to
refertoacounter-claim;oracross-claimwhicheveris appropriate under these rules;

(8) _Revivor, revive, or revived in;-used-with reference to an action refersactiens,shat
refer to the-substitution procedure-stated-in Rule 25;

(9) Decree pro confesso means ashal-beunderstood—to—mean—entry—-of default
judgmentas-previded in Rule 55; and




(10) Decree meansshat-mean a judgment; as defined in Rule 54.;

(9) No specific procedure.ProcedureNot-Specificalhy-Preseribed- When no procedure is
specifically statedpreseribed, the court mustshat proceed in aany lawful manner not

inconsistent with the Mississippi Constitution;-ef-the-State-of Mississippt; these rules;;
or anany applicable statute.

[Amended effective 6/3une-24/92; 4/-1992:-Aprit-13/00,-2000.]
Advisory Committee Historical Note

Effective 4/Apri-13/00,-20008, Rule 81(d)(5) was amended to make a continuance
effectiveeffectual on a signed rather than an-entered order. -753-54754- So. 2d XVII) (West
Miss. Cas. 2000.)

Effective 6/dune-24/92,-1992, Rule 81(h) was deleted. 598-02602 So. 2d XXIHI-XXIV
(West Miss. Cas. 1992).

Effective January1/1/86,1986, Rule 81(a) was amended by adding subsections (10)—()—
£12); Rule 81(b) was amended by deleting examples and-by-deleting a provision that no
answers are required in ex parte matters; Rule 81(d) was rewritten to provide for proceedings
in a number of specified actions and to abrogate its treatment of domestic relations matters.
470,- 473 So. 2d XVI-XVIII (West Miss. Cas. 1986).

Advisory Committee Notes

Rule 81 complementseemphiments Rule 1 by specifying which civil actions are geverned
oenhy-partially; or not governedatah; by the Mississippi Rulesprevisions of Civil Procedurethe

Rule 81(a) lists 12 categories of civil actions which are not governed entirely by the

Mississippi Rules of Civil Procedure
MR.CP. In each one,of these-actions there are statutory provisions detailing certain
procedures to be utilized. See generally Miss. Code Ann. 88 11-43-1, et seq.-; (habeas
corpus); 73-3-301, et seq.-; (disciplining ef-attorneys); 43-21-1, et seq.-; (youth court
proceedingproceedings); 23-15-911 et seq. (election contesteentests); 31-13-1, et seq.-
(bond validation); 41-21-61, et seq. (person-{persens with mental illness or ar-intellectual
disability); 41-30-1, et seq.-; (adjudication, commitment, and release of alcohol and drug
addicts); 11-27-1, et seq.-; (eminent domain); 91-1-1, et seq.-; (trusts and estates); 93-1-1,
et seq.-; (domestic relations); 51-29-1, et seq.-; and 51-31-1, et seq. (creating-{ereatien and




maintainingmatntenance-of drainage and water management districteistriets); 21-1-1, et
seq. (creating—{ereation—of and changing municipal ehange—ir—boundaries—of
munieipalities); and those proceedings identified in category (L12) by code titletheirCede
Fitle—asfollows: 9-5-103 (bonds of receivers, assignees, executors may be reduced or
cancelled; if excessive or for sufficient cause); 11-1-23 (court or judge may require new
security); 11-1-29 (proceedings on death of surety on bonds, etc.); 11-1-31




11-1-31 (death of parties on bonds having force of judgment where—citation in
anticipation of judgment); 11-1-35 (death of parties on bonds having force of judgment when
citation issued and returnable); 11-1-43 to threugh—11-1-49 (seizure of perishable
commodities by legal process); 11-5-151 to through-11-5-167 (receivers in chancery); and
11-17-33 (receivers appointed for nonresident or unknown owners of mineral interests).

ButHewever; in anany instance in the 12twelve-listed categories wherein—which-the
controlling statutes are silent as to a—procedure, the Mississippi Rules of Civil
ProcedureM-R-C-P- govern.

As to ex parte matters, Rule 81(b) intendsis-thtended to preserve among other things;-kter
aka; the summary manner in which many of the following matters are handled: testamentary,
efadministration, minors” or t-aers/wards’ business;; and 1 cases of idiocy, lunacy, and
persons of unsound mind-are-handled. See Miss. Code Ann. § 11-5-49 (1972).

Rule 81(c) pertains to an actionactiens or mattermatiers where a statute requires that
summons or notice be-made-by publication. In those instances, Rule 4 publication satisfiesas

provided-by-Rule-4-shall-satisfy the statutory requirements.-ef such-statute(s)-

Rule 81(d) recognizes that there-are-certain actions and matters requirewhese-pature
reguires special procedural rules, including: (1) a matter where-efprocedure—Basicathy-these
are-matters-ef-which the State of Mississippi has an interest in the outcome; (2) a matter
whose nature -erwhich-because-of theimature-should not subject a defendant or /respondent
who fails to answer to a default judgment; and (3) a matter-for-fature-to-answer—Furthermeore;
they-are-matters that should not be interpretedtaken as confessed even in the absence of a
defendant’s or respondent’s the-appearance. -ofthe-defendantirespondent-Most of the matters
enumerated matters are peculiar to chancery court. Rule 81(d) divides themthe-actions therein
detatled into two categories —Fhis-ghvisionis-based onupen the recognition that seme-matters;
because of either-their simplicity or need for speedy resolution, some matters should be
triable after a-short notice to the defendant or /respondent. Yet:while-others; because of their
complexity, others should afford the defendant or /respondent more time for trial preparation.

Under Rule 81(d)(3),)provides—that the pleading initiating the action should be
commenced by complaint or petition only and shat-not be-taken-as-confessed. Initiating a
Rule 81(d) actionactions by “motion” is not intended.

Rule 81(d)(5) recognizes that since no answer is required of a defendant or /respondent,
then the issued summons mustissued-shall inform the defendant or respondenthim of the time
and place where-he-is-to appear and defend. If the matter is not heard on the date originally
set for the-hearing, the court may sign an order on that day continuing the matter to a later

date. In addition, theFhe rule also allows a court toprevides-that-the-Courtmay adopt a rule
or issue an order authorizing its clerkClerk to set an actionactiens or mattermatters for an




original hearinghearings and to continue the same-for-hearing foren a later date. A local

rulefkecalrules should be filed with the Mississippi Supreme Court as reguired-by-Rule 83
requires.)-

According to



Rule 81(d)(6).)-prevides-that as to aany temporary hearing in a pending action for divorce,
separate maintenance, child custody, or child support, Rule 5(b) notice willin-the-manner

preseribed-by-Rule 5(b)-shall be sufficient if,provided the defendant or /respondent has

already been summoned to answer.




SECTION 11



CHAPTER XL GENERAL PROVISIONS
Rule-RULE 82. JURISBICTHION-AND-

VENUE

Jurisdiction; venue.

(@) Jurisdiction unaffected. Unaffected. These rules mustshat not be construed to extend
or limit the jurisdiction of athe-courts-of Mississippi_court.

(b) Venue. Unless-ef-Actions—Exceptasprovided-by this rule states otherwise, applicable
statutes control; venue of an actional-actions-shal-be-as-provided-by statute.

(c) Venue; multiple claims or parties.

(1) -Where. If-Claim-or-Parties- Jotned-—\Where several claims or parties have been
properly joined, the suit may be brought in aany county whereinwhich-any one of
the claims eould-properly could have been brought.

{e)(2) _ Joinder. When'Whenever an action has been commenced in a proper county,
additional claims and parties may be joined under ;pursuantte-Rules 13, 14, 22
and 24; as ancillary thereto-without regard to whether that county would be a
proper venue for an independent action on thesueh claims or against thesueh
parties.

(d) _Improper venue.
(1) Transfer rather than dismiss.\Merue: When an action is filed tayingvenuein the

wrong county, instead of dismissing the action,-shall-rot-be-dismissed—but the
court; on timely motion must;-shaH transfer the-actiontothe-court-in-which-it to the
court where it might-properly might have been filed.

(2) Case proceeds. The-ane-the case mustshat proceed as though originally filed in
the court where it is transferred.

(3) _Transfer expense.thereir The expenses of transferring the case musttransfershah
be taxed toberpe-by the plaintiff.

e)(4) _More than one court. If the action properly might have been filed in more
than one court, theFhe plaintiff mustshall have the right to select the court to which

the action willshall be transferred-nthe-eventthe-action-might properhy-have been
filed-in-more than-onecourt.

(e) Forum nonconveniens. If an action isNer-cenveniens-With-respectto-actions filed in
an appropriate venue, and no-where-venueis-hot-otherwise-designated-orHmited-by




statute_designates or limits venue, then-the-court-may. for the parties’ and witnesses’

convenience ef-theparties—and-withesses-or in the interest of justice, the court may
transfer anany action or aany claim inany-civilactionto aany court whereiwhich the
action properly might have been preperhyfiled, and the case mustshal proceed as though
originally filed in that courttherein.

[Amended effective 2/February20/04,2004, to add Section 82(e) allowing transfer for forum
nonconveniensnen-—conventens for cases filed after the effective date.]




Advisory Committee Notes

Under Rule 82(c) jprovidesthat if venue is proper for one plaintiff’s claim, and if thesueh
plaintiff has been properly joined with other plaintiffs, venue is proper for all plaintiffs’
claims. Section 11-11-3(2) of the Mississippi Code of 1972 Annotated,5+1-11-3(2);
however, statesprevides that “[i]n any civil action where more than one (1) plaintiff is joined,
each plaintiff shall independently establish proper venue; it is not sufficient that venue is
proper for another plaintiff joined in the civil action.” Under Rule 82(b), unless the rule states
otherwise, venue in all actions must be according to statute. Therefore, a conflict exists

between the rule and the statute.any-otherplaintifjoined-in-the-eivi

Under




Iee—ae—p#ewded—by—statute#tus—the#e—ls—a—eenﬂtet—behﬁeen the ruIe —and—the—statute—m—that
the—rule-statesthat venue is proper in cases involving multiple plaintiffs who are properly

joined if venue is proper for a single plaintiff’s claim; yet under;whereas the statute, provides
that in a caseeases involving multiple plaintiffs, venue must be proper for each plaintiff’s
claim. NoFhere-is+o conflict exists in cases involving multiple defendants.—* See Penn
Nat’l Gaming, Inc. v. Ratliff, 954 So. 2d 427, 432 (Miss. 2007) (venue properly established
agalnst one defendant generally +&proper against all defendants.”’-See-Pern-Nat-Gaming:
=).2007)- In cases involving a medical--malpractice
defendant and another defendant however, venue established by Section 11-11-3 of the
Mississippi Code of 1972 Annotated §11-11-3-is only appropriate in the county where the

alleged malpractice occurred. See Adams v. Baptist Mem’| Hosp.-Memerial-Hespital-DeSoto,
Inc., 965 So. 2d 652, 57657-58 (Miss. 2007).

Rule 82(e) authorizes a motion to transfer venue to another Mississippi court
having proper venue withinthestatebased onupen forum nonconveniens.nen-cenveniens.
In addition, Section 11-11-3 of the Mississippi Code Annotated of 1972
§11-11-3 authorizes transfer to another Mississippi forum withinMississippithat is more
convenient and furtherautherizes-dismissal of the case-tn-Mississippt if a more convenient
forum is available in another state. A trial court ruling on a motion to dismiss filed undermade
pursuantte the statute must decidedetermine whether, given “the interest of justice” and “the
convenience of the parties and witnesses,” “a claim or action would be more properly heard
in a forum outside this state or in a different county of proper venue within this state.”
Miss.Mississippt Code. Ann. § -Annetated-511-11--3(4)(a). The trial court may consider the
factors statedsetforth in Section 11-11-3(4)(a) of the Mississippi Code Annotated of 1972.







RULE 83. Local court rules. . LOCAL- COURTRULES

(a) Permissibility.

(1) Judicial conference.\WhenPermissisle: The conference of circuit, chancery, and
county court judges may issuehereafter—make uniform rules and amendments
thereto-concerning practice in their respective courts not inconsistent with these
rules.

(2) Judicial majority. Likewise, aary court by action of a majority of the judges
thereef-may issuehereaftermake local rules and amendments therete-concerning
practice in their respective courts not inconsistent with these rules.

a)(A) __ No majority. In the event there is no majority, the senior judge
mustshalt have an additional vote.

(b) Procedure for approving.
(1) ReguirementsAppreval. All-sueh local rules and uniform rules adopted before

being effective must be filed in the Mississippi Supreme Court ef-Mississippi-for
approval. The following must be filed withSuch-metionsshall-also-include a copy

efthe-motion for approvaland-eftheprepesedrules in an electronically formatted
medium (e.q.,sueh-as USB flash driveFlash-Brive or CD-ROM):

(A) A copy)y—Ypenreeeipt of the motion; and
(B) Thesueh proposed rules.

b)(2) Receipt. After a proposed rule is received before it is approved, the Mississippi
and-priorto-any-approval-of the samethe-Supreme Court may submit itthem to the

Mississippi Supreme Court Advisory Committee on Rules for advice as to whether
the proposed rule isany-sueh-rutes-are consistent or in conflict with these rules or

any-other rules adopted-by-the Mississippi Supreme Court has adopted.

(c) Publication. All local and uniform rules hereinafier—approved by the Mississippi
Supreme Court mustshall be submitted for publication in the Southern Reporter
(Mississippi cases).

€} -[Amended effective 3/March-1/89; 11/-1989;November-29/89; 2/-1989:February
1/90; 3/-2990:-Mareh13/91; 12/71991: December16/91,1991; amended 3/March10/94,1994,
effective retroactively from and after 1/1/93January-—1-1993; amended 10/Octeber-13/95;
1995, effective from and after 4/Apri-14/94,-1994; amended effective 7/3uhy-1/10,2010.]

Advisory Committee Historical Note



Rule 83 was amended 3/Mareh-10/94,-1994, effective retroactively from and after
1/1/93January-1-1993, by deleting the word “hereinafter” in Rule 83(b) following the words,
“uniform rules”; by deleting Rule 83(c) in its entirety; and by renumbering 83(d) as 83(c).
632-35635 So. 2d XXII-XXIV (West Miss. Cases 1994).

[Adopted 8/August-21/96,-1996.]
Advisory Committee Notes

Practitioners may access local rules that have been approved by the Mississippi Supreme
Court on itsthe-Court’s website.







RULE 84. Forms 1, 2, 3, and 4. FORMS

Under Rule 4(b)(3)(A), asummons served by a process server must substantially conform
to Form 1. Under Rule 4(b)(3)(B), a summons served by the sheriff must substantially
conform to Form 2. Under Rule 4(c)(3)(A)(ii), a notice and acknowledgment must
substantially conform to Form 3. And under Rule 4(c)(4)(A), a summons by publication must
substantially conform to Form 4. The Appendix contains Forms 1, 2, 3, and 4.

Advisory Committee Notes

Former Rule 84 referred to “forms contained in the Appendix of Forms [that]Theforms
contatnedinthe AppendbcofFerms are sufficient under the rules and are intended to indicate
the simplicity and brevity of statement which the rules contemplate.” Prior to December 2015
amendments, Federal Rule of Civil Procedure 84 referred to “forms in the Appendix [that]
suffice_under these rules and illustrate the simplicity and brevity that these rules
contemplate.” The amended Federal Rule of Civil Procedure 84 abrogated the Appendix of
Forms. The Committee Note recognized the following: (1) that the purpose for providing
illustrations—although useful when the rules were adopted—had been fulfilled; (2) that
many alternative sources for forms existed; and (3) that the forms were no longer necessary.

Unlike its federal counterpart, Rule 84 of the




RULE S5 THHLE

Fheserules-shal-be-known-as-the-Mississippi Rules of Civil Procedure does not abrogate
all forms. Rule 84 does not abrogate forms mentioned in Rule 4: Form 1 (formerly Form
1A); Form 2 (formerly Form 1AA): Form 3 (formerly Form 1-B); and Form 4 (formerly
Form 1-C). These forms, however, have been updated. In contrast, December 2015
amendments to the Federal Rules of Civil Procedure moved similar forms to the end of
Federal Rule of Civil Procedure 4.

Yet like its federal counterpart, Mississippi Rule of Civil Procedure 84 recognizes that
the purpose of providing illustrations has been fulfilled. In addition, Rule 84 recognizes that
alternative sources for the forms exist and that they are no longer necessary.




Rule 85. Title; citation.

These rules are known as the “Mississippi Rules of Civil Procedure” and may be cited
as: Miss. R. Civ. P. or M.R.C.P (--e.-g., Miss. R. Civ. P. 85 or M.R.C.P. 85).







APPENDIX:-A- FORMS 1, 2, 3 AND 4

fSee Rules 4 andRule 84 for more

information about Forms 1, 2, 3, and 4. These}

INFRODUCTORY-STATEMENT

1. Fhefolewing forms are illustrationsintended-for-tlustration only. Fhey-arelimitedn







€
Eorm 1. Process server (front).Server)

IN THE (Insert court) —COURT OF (Insert county) ———COUNTY, MISSISSIPPI

A.B., Plaintiff(s)
V. Qi\iil 1 tetiell, | ile |Je.

__ Civil
Action-EB No.

(Insert case
number)

C.D., Defendant(s)

THE STATE OF MISSISSIPPI
TO: (Insert the name and address of the person to be served

NOTICE TO DEFENDANT(S)

THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT,
AND YOU MUST TAKE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS.

You are required to mail or hand deliver a copy of a written response to the Complaint to
(Insert attorney’s name),— the attorney for the Plaintiff(s), whose post office address is
(Insert post office address) and —aned-whose street address is (Insert street address).— Your
response must be mailed or delivered within {30} days from the date of delivery of this




summons and complaint or a judgment by default will be entered against you for the money
or other things demanded in the complaint.

You must also file yourthe original efeurresponse with the Clerk of this Court within
a reasonable time afterward.

Issued under my hand and courtthe seal, the (Insert date) of (Insert year).-of-said-Ceurt;

(Insert clerk’s signature)

Clerk of (Insert county) —County, Mississippi

(Affix seal)







Frhisform-shall-appear-on-thereverseside-ofForm 1. 1A—Summens{Process server_
(back).Server)}

PROOF OF SERVICE——-SUMMONS

(Process Server)

[Use separate proof of service for each person served]

(Insert name

Name of personPerson or entity served) Entity-Served

I, (Insertthe—undersigned process server’s name), the process server identified
belowserver, served the summons and complaint on (Insert name ofupenthe person or entity

served)named-abeve in the following manner set-forth-belew-(process server must check
proper space and provide all requestedadeitional information-thatisrequested-and pertinentto
dhomedootoopies ol

a

— FIRST CLASS MAIL AND ACKNOWLEDGEMENT SERVICE. By mailing—{by
first
class mail, postage prepaid_and}); on the date stated in the attached Notice—;<copies-to

(Insert name)the—person—served;-togetherwith copies of the: (1)-ferm-of notice; (2)-and
acknowledgement; and (3) self-addressed return envelope, postage prepaid.-addressed-to-the

sender (Attach completed acknowledgement of receipt frompursuant-te-M-R-C.P. Form 31B).
a

— PERSONAL SERVICE. On the (Insert date) of (Insert year), | personally delivered

coples to (Insert name) onthe  dayof

—19— where | found thatsaig¢ person(s) in (Insert county) ——County of the State e of
(Insert state).~

0
— RESIDENCE SERVICE. After exercising reasonable diligence | was unable to deliver
copies to (Insert name)satetpersen within_(Insert ———county) County of the State of
(Insert ;{state). | served the summons and complaint on the (Insert date)——¢ay of (Insert
year),—+9— at the usual place of abode of (Insert name)sate-persen by leaving a true copy
of the summons and complaint with_(Insert name), —who is the (Insert—{here-insert wife,
husband, son, daughter, or other person-as-the-case-may-be), a family member of (Insert
name)the-family-of-the-person-served above the-age 16ofsixteenyrears and willing to receive




the summons and complaint. And afterwards;-and-thereafter on the (Insert date)—day of
(Insert year), —19— | mailed (by-first class—maH, postage prepaid) copies to(Insert
name)-the-persen-served at his/-er-her usual place of abode where the copies were left.
[

— CERTIFIED MAIL SERVICE. By mailing to an address outside Mississippi (by-first

class-mail, postage prepaid, reguiring-a-return receipt) copies to (Insert name).the-persen
served: (Attach signed return receipt or the return envelope marked ““Refused.”)




At the time of service | was at least 18 years of age and not a party to this action.

Fee for service: $ (Insert amount of fee)

Process server must list below: [Please print or type]

(Insert name)

(Insert social security number)

(Insert address)

(Insert telephone number)

State of (Insert state).
+County of (Insert county). )
(Insert name) personally

Personally appeared before me, a notary public-the-undersighed-autherity in the above
jurisdiction and whose signature follows forthe-state and afterceunty-aforesatd—the-within
named—whe being firstby-me-duly sworn, states on oath that the matters and facts se#eﬁh

in the previousferegoing "
In it. :

(Insert process server’s signature)

Process-Server(Signature)}
Sworn to and subscribed before me this-the (Insert date)—eday of (Insert year),-19—

(Insert process notary public’s signature)

(Affix seal)



My commission expires: (Insert date)

(Sealy My CommissionExpies:

[Adopted effective 3/March-1/85:-1985; amended effective 5/May-2/85-21985; amended
3/Mareh—17/95.];






¢
Eorm 2. Sheriff (front).}
IN THE (Insert court) —COURT OF (Insert county) ———COUNTY, MISSISSIPPI

A.B., Plaintiff(s)}—&B-
Defendant(s) V.

Civil ActionFHe No. (Insert case number) —

C.D., Defendant(s)

SUMMONS

THE STATE OF MISSISSIPPI
TO: (Insert the name and address of the person to be served

NOTICE TO DEFENDANT(S)

THE COMPLAINT WHICH IS ATTACHED TO THIS
SUMMONS IS IMPORTANT

You are required to mail or hand -deliver a copy of a written response to the Complaint
to (Insert attorney’s name),; the attorney for the Plaintiff(s), whose post office address is

(Insert post office address)-; and whose street address is (Insert street address).—— Your
response must be mailed or delivered within {30} days from the date of delivery of this
summons and complaint or a judgment by default will be entered against you for the money
or other things demanded in the complaint.




You must also file yourthe original efyeurresponse with the Clerk of this Court within
a reasonable time afterward.

Issued under my hand and courtthe seal, the (Insert date) of (Insert year).-efsatd-Court;
this—day-ef-19—

(Insert clerk’s signature)

Clerk of (Insert county) —County,
Mississippi

(Affix seal)




[This form shall appear on the reverse side of Form 2. 1AA: Sumimons (Sheriff_
(back).}}

RECEIVED the (Insert date) of (Insert year). HHHSBAY-OF——-19——

(Insert sheriff’s signature)

Sheriff of (Insert county) County, Mississippi

BY
DT

SHERHF
SHERIFF’S RETURN

State of (Insert state).

Mississippt—)-County of (Insert county). ———}

[165 1 personally delivered copies of the summons and complaint on the (Insert date)

day-of

(Insert year),
——19 - to: (Insert name).-

|
{— After exercising reasonable diligence | was unable to deliver copies of the
summons and complaint to_(Insert name) within_(Insert county) ——County,
Mississippi. -1 served the summons and complaint on the (Insert date)——=¢ay of (Insert
year),——+9— at the usual place of abode of (Insert name)satd—
—— by leaving a true copy of the summons and complaint with (Insert name),-; who is
the (Inserthere-tnsert wife, husband, son, daughter, or other person-se-as-the-case-may-be), a

family member of (Insert name)the-family-of-theperson-served above the-age 16of-sixteen
years and willing to receive the summons and complaint. And afterwards;-ane-thereafter on

the (Insert date)——day of (Insert year),———219—— | mailed (by-first class-mail, postage
prepaid) copies to(Insert name) -the-persen-served-at his/-o+-her usual place of abode where
the copies were left.

0

{3 I was unable to serve the summons and complaint.

This (Insert date)the—day of (Insert year). — 19—

Sheriff of (Insert county), Mississippi. —Ceunty;




(Insert deputy sheriff’s signature)

By:——-Deputy Sheriff



[Note: All summons issued to the sheriff must be returned within 30thirty days from the day

the summons was received by the sheriff underpursuant-to-thereguirements-ef Mississippi
Rule of Civil Procedure 4(c)(2)].

[Adopted effective 3/Mareh-1/85,1985; amended effective 2/February-1/90.]



1996}

Form 3. Notice and acknowledgment for service by mail (front).




IN THE (Insert court) COURT OF (Insert county) —COUNTY, MISSISSIPPI

A.B., Plaintiff(s)

~Gnclud ‘ate designation o other plaintiffs

V. Civil Action;-
EHe No. (Insert case number) —

C finelud ) osi ) : lefendants:
D., Defendant(s)

NOTICE
TO:- (Insert the name and address of the person to be served)

The enclosed summons and complaint are served accordingpurstant to Rule 4(c)(3)
of the Mississippi Rules of Civil Procedure.

You must sign and date the acknowledgment at the bottom of this page. If you are served
on behalf of a corporation, unincorporated association (including a partnership), or other
entity, you must indicate under your signature your relationship to that entity. If you are
served on behalf of another person and yeu-are-authorized to receive process, you must
indicate that authority under your signature-yeurauthority.

If you do not complete and return the form to the sender within 20 days of the date of
mailing shown below, you (or the party on whose behalf you are being served) may be
required to pay any-expenses incurred in serving a summons and complaint.

If you do complete and return this form, you (or the party on whose behalf you are being
served) must respond to the complaint within 30 days of the date of your signature. If you
fail to do so, judgment by default will be enteredtaken against you for the relief demanded in
the complaint.



| declare that this Notice and Acknowledgement of Receipt of Summons and Complaint
was mailed on (Insert date) of (Insert year).

(Insert signature)







Form 3. Notice and acknowledgment for service by mail (back).

THIS ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND COMPLAINT
MUST BE COMPLETED

I acknowledge that | have received a copy of the summons and efthe-complaint in the
above-captioned matter in the State of (Insert state). —

(Insert signature)

(Insert relationship

Stgnature

{Relationship to entity/authority Entity//Authority-to receive serviceReeeive-Service of
processProcess)

(Insert date of signature)

State of (Insert state).
+County of (Insert county). ——

(Insert name) personallyPersenaly appeared before me, a notary public the-undersigned
authority—in and—for—theState—and-County—aforesaid—the above jurisdiction and whose

signature followsramed——, who solemnly and truly declared and affirmed before me that
the matters and facts setferth-in the previous “Acknowledgmentferegoing-Acknowledgement
of Receipt of Summons and Complaint” are true and correct as thereinstated in it. -

(Insert process server’s signature)

Affirmed to and subscribed before me the (Insert date)this———day of (Insert year),—
19 —




(Insert process notary public’s signature)

(Affix seal)

My commission expires: (Insert date)

Seah)

[Adopted effective 3/Mareh-1/85,-21985; amended effective 5/May-2/85,-1985; amended
3/March—17/95.]



Form 4. Summons by publication.

19954




FORMHAG—SUMMONS BYPUBLHIGATHON

IN THE (Insert court) COURT OF (Insert county) —COUNTY, MISSISSIPPI
A.B., Plaintiff(s)

Otis-
—

V. Civil Action;-
EHe No. (Insert case number) —

C.D., Defendant(s)

CDDefendant(s)
(Itﬁ'sl SHEI.I'G'E”El'e'le @ st_alte the-name )
deﬂ-gﬂa“@-ﬂ—ef—%k%defeﬂd&ﬁt—s—)- i T

SUMMONS

THE STATE OF MISSISSIPPI
TO: (Insert the name and address of the person{s} to be served)

You have been made a Defendant in the suit filed in this Court by (Insert name of all
Plaintiffs), Plaintiff(s), seeking (Insert a brief description of the relief being sought).
Defendants other than you in this action are (insert names of all defendants other than the
person or persons who are the subject of this summons).

You are required to mail or hand deliver a copy of a written response to the

Complaint filed-against-you-in-thisaction-to (Insert attorney’s name), the attorney--
Adtterney for the Plaintiff(s), whose post office address is (Insert post office address)

—— and whose street address is (Insert street address). ——

YOUR RESPONSE MUST BE MAILED OR DELIVERED NOT LATER THAN
30FHHRTY DAYS AFTER (INSERT DATE)FHE—DBAY OF (INSERT YEAR),~—19—
WHICH IS THE DATE OF THE FIRST PUBLICATION OF THIS SUMMONS. IF YOUR
RESPONSE IS NOT S&-MAILED OR DELIVERED_AS STATED, A JUDGMENT BY




DEFAULT WILL BE ENTERED AGAINST YOU FOR THE MONEY OR OTHER
RELIEF DEMANDED IN THE COMPLAINT.

You must also file yourthe original responseefyeurRespense with the Clerk of this Court
within a reasonable time afterward.

Issued under my hand and courtthe seal, the (Insert date) of (Insert year).-efsatd-Ceurt;

(Insert clerk’s signature)




Clerk of (Insert county) —County,
Mississippi

(Affix seal)

(Seah

[Adopted effective March 1, 1985; amended effective May 2, 1985.]
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APPENDIX B. AEFECTED STATUTES [Deleted in its entirety| AFFECTED

[DELETEDINITS ENTIRETY ]
[Effective 6/dune-24/92].-1992}




APPENDIX C. TIME TABLE FOR PROCEEDINGS UNDER THE
MISSISSIPPI RULES OF CIVIL PROCEDURE [Deleted in its entirety].

[DELETED INATS ENTIRETY.]
[Effective 6/June 24/92].,1992.]



