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2. One form of action.

3. Commencing an action.

4. Summons.
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6. Time.
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Allowed pleadings; motion and other papers: form.
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26.

General provisions governing discovery.

27.
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28.
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29.
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30.
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31.
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32.
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33.
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34.
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35.
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36.
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Failure to cooperate in discovery: sanctions.

38.

Right to jury trial.

39.
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42,

Consolidation:; separate trials.

43.

Taking testimony.

44,

Proving an official record.
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45,

Subpoena.

46.

Exception unnecessary.

47

. Jurors.

48.

Juries; verdicts.

49.

Verdict: general; special.

50.

Motions: directed verdict; judgment notwithstanding the verdict.
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Jury instructions.
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Findings by the court.

53.

Masters, referees, and commissioners.
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Judgment; costs.
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. Default.



56. Summary judgment.

57. Declaratory judgment.

58. Entering judgment.

59. New trial; amending a judgment.

60. Relief from judgment or order.

61. Harmless error.

62. Staying proceeding to enforce judgment.

63. Judge’s inability to proceed.

64. Seizing a person or property.

65. Injunctions.

65.1 Security: proceeding against surety.

66. Receiver.

67. Deposit in court.

68. Offer of judgment.

69. Execution.

70. Judgment for specific acts: vesting title.

71. Process for and against nonparty.

71A. [Eminent Domain] [Reserved].

72 TO 76. [Omitted].

77. Conducting business; clerk’s authority: notice of order or judgment.




/8.

Motion practice.

79.

Clerk records.

80.

Stenographic report or transcript as evidence. [Omitted].

81.

Rule applicability.

82.

Jurisdiction; venue.

83.

Local court rules.

84.

Forms 1, 2, 3, and 4.

85.

Title; citation.

APPENDIX: FORMS 1, 2, 3, AND 4.

Form 1. Process server (front).

Form 1. Process server (back).

Form 2. Sheriff (front).

Form 2. Sheriff (back).

Form 3. Notice and acknowledgment for service by mail (front).

Form 3. Notice and acknowledgment for service by mail (back).

Form 4. Summons by publication.

APPENDIX B. AFFECTED STATUES [Deleted in its entirety].

APPENDIX C. TIME TABLE FOR PROCEEDINGS UNDER THE MISSISSIPPI

RULES OF CIVIL PROCEDURE [Deleted in its entirety].




MISSISSIPPI RULES OF CIVIL PROCEDURE

Adopted Effective 1/1/82

ORDER ADOPTING THE MISSISSIPPI RULES OF CIVIL PROCEDURE
SUPREME COURT OF MISSISSIPPI

Pursuant to the inherent authority vested in this Court by the Constitution of the State of
Mississippi, as discussed in Cecil Newell, Jr. v. State of Mississippi, 308 So. 2d 71 (Miss.
1975), to promote justice, uniformity, and the efficiency of courts, the rules attached hereto
are adopted and promulgated as Rules of Practice and Procedure in all Chancery, Circuit,
and County Courts of this State in all civil actions filed on and after January 1, 1982, any and
all statutes and court rules previously adopted to the contrary notwithstanding, and in the
event of a conflict between these rules and any statute or court rule previously adopted
these rules shall control.

The Clerk of this Court is authorized and directed to spread this order and the rules
attached hereto at large on the minutes of the Court, and the Clerk is further authorized and
directed to forward a certified copy thereof to West Publishing Company for publication in a
forthcoming edition of Southern Reporter, Mississippi Cases, the official publication of
decisions of this Court.

ORDERED, this the 26th day of May, 1981.

Neville Patterson,
Chief Justice
FOR THE COURT




ORDER REPEALING COMMENTS TO THE MISSISSIPPI RULES OF
CIVIL PROCEDURE
SUPREME COURT OF MISSISSIPPI

This matter is before the en banc Court on the Motion for the Amendment of Comments
to the Mississippi Rules of Civil Procedure filed by the Supreme Court Rules Advisory
Committee. As created by order of this Court originally dated November 9, 1983, the
Committee is composed of members who represent the bench, bar, and the law schools of
this state. In keeping with its responsibilities and for the purpose of assisting the bench and
bar, the Committee has promulgated the notes that follow the Court’s rules. These notes,
while not official comments of the Supreme Court, are the product of extensive research and
review and have been vetted by the members of the Committee as well as other trial judges
and practicing members of the bar. The Court expresses its sincere appreciation for the
Committee’s commitment, diligence, and hard work. Having carefully considered the motion
and its attachments, the en banc Court finds that the motion should be granted to the extent
provided in this order.

IT IS, THEREFORE, ORDERED that the current Comments to the Mississippi Rules of
Civil Procedure are repealed effective July 1, 2014.

IT IS FURTHER ORDERED that the Advisory Committee Notes to the Mississippi
Rules of Civil Procedure as contained in Exhibit “A” are approved for publication with the
Mississippi Rules of Civil Procedure effective July 1,2014.

IT ISFURTHER ORDERED that the Clerk of this Court shall spread this order upon the
minutes of the Court and shall forthwith forward a true certified copy hereof to West
Publishing Company for publication as soon as practical in the advance sheets of Southern
Reporter, Third Series (Mississippi Edition) and in the next edition of Mississippi Rules of
Court.

SO ORDERED, this the 9th day of June, 2014.

William L. Waller, Jr.,
Chief Justice
FOR THE COURT
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GHAPTER-SECTION #1. SCOPE OF RULES; —ONE FORM OF ACTION

Rule 1. Scope-efrules; purpose.

(a) Scope. Unless Rule 81 states otherwise, Fthese rules apply to all civil actions and
proceedlnqs in_Mississippi circuit, chancery, and county courtsgevern—preeeelure—m

construed these rules to secure the-a just, speedy, and mexpenswe determlnatlon of
every action.

Advisory Committee Notes

These rules apply to a civil action as broadly as is judicially feasible regardless if the

actlon is one at Iaw or in equnv But are—te—lee—appmel—as—meerauy—te—eHM—aeuens—as—rs

A r-the rules
should not be mterpreted —as abrldglng or modlfylng the—tradltlonal jurisdictional
separations ef—jurisdiction—between Mississippi the—law eeurts—and equity courts—h

One of the most important provisions of these rules, Fthe salientprovision-of-mandate
in Rule 1(b) reflects the splrt of 4s—the—statement—that—'Fhese—ru+es—shaI4—be—eenstrued—te

the—rutes—werethe rules conceptlon and wrltlnq—eeneeweel—anel—wrltten the same splrlt

should guide their interpretation.
—Fhe-primary-purpose-ofpProcedural rules should is-te-promote the ends of justice. ;
tThese rules seek to do so by establishing a reflect-theview-thatsingle form of action. The

resulting “civil action” unltes procedures in Iaw and equnv, ~this goal can best be




minimizess technicalities, simplifies rules, -and placess considerable discretion in the trial

judge for construing them rules-tr-a-manner-consistent with the purpose stated in Rule 1(b).



Rule 2. One form of action,

TFhere-Oshal-be-one form of action exists: the to-be-known-as-civil action.

Advisory Committee Notes

Rule 2 does not affect the-various remedies that-previously have-been-available in
Mississippi the-courts—of-Mississippt. The—abehition—ef-Abolishing the forms of action
furnishes a single, uniform procedure and allows by-which-a-a litigant may-to present a
claim in an orderly manner te-in a court empowered to give whatever-appropriate and just
relief-is-appropriate-ancjust; the-substantive and remedial principles that-apphed-applicable
prior to theadvent-of-these rules arenet-remain unchanged. What was an action at law
before-these-rules-s-stil-remains a civil action founded on legal prineiples-principles; and
what was a bill in equity befere-these—rules—is-still-remains a civil action founded spon
equitable principles.




SECTION 2. COMMENCING AN ACTION; SERVING GE-OFPROCESS; ;

PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Cemmeneement-Commencing efan action,

(a) Filing a Filinrg-ef-Ccomplaint;_costs.— Filing a complaint with the court commences

a A-civil action-is-cemmenced-by-fiting-a-complaint-with-the-court. —When filing a

complaint, the plaintiff must make a costs deposit in an amount local rule decides. A
required amount becomes effective when a court issues a local rule rule, and the
Mississippi Supreme Court approves it.

(b) Motion for security for costs. If the court orders costs, the clerk or a party may file a
motion requiring the plaintiff to give security within 60 days.
(1) The motion must include an affidavit stating:
(A) Whether the plaintiff is a state resident;
(B) For a nonresident plaintiff, that the movant believes the plaintiff lacks
sufficient in-state property to satisfy a cost award;
(C) For a resident plaintiff, that the movant believes and has good reason for
believing the plaintiff cannot satisfy a cost award;
(D) If the movant is a defendant, that the defendant believes in a meritorious
defense and that the affidavit is not filed for delay; and
(E) If the movant is not a defendant, that the affidavit is not filed at the request
of a party defendant.
(2) If the plaintiff fails to give the security, the court should dismiss the suit and
issue execution for accrued costs.
(3) For good cause shown, the court may extend the 60 days for giving security.
(c) Proceeding in forma pauperis. A party may proceed in forma pauperis according to

Miss. Code Ann. 88 11-53-17 and 11-53-19. On the clerk’s motion, a party’s motion,

or its own, the court may examine facts and circumstances of the affiant’s pauperism.




(d) Accounting for costs. Within 60 days of dismissal or final judgment, the clerk must
prepare an itemized costs statement and submit it to the parties. The clerk’s statement
will include a refund of the costs deposit or a bill for additional costs.

effective
_September 25, 2014-].

Advisory Committee Historical Note



Effective June-6/24/--2992, Rule 3(a) was amended to provide that before they are
effective, the amounts of required costs deposits must be promulgated by Uniform Court
Rule and approved by the Mississippi Supreme Court.— 598-602 So. 2d XXI (West Miss.
Cas. 1992).

Effective 9/1/September-1,-1987, Rule 3(e) was amended by providing that the amount
required as a deposit for filing suit shal-will be the amount required by the Uniform Rule
governing the court in-whereieh the action is filed.- 508-511 So. 2d XXV (West Miss. Cas.
1988).

Advisory Committee Notes

Rule 3(a) establishes a precise date for fixing-the-commencementcommencing-of- a civil
action. Filing a complaint is tFhe first step in a civil action-is-thefiling-of-the-complaint
with—the—elerk—or—judge. Service of process upen—the—defendant—is not essential to
commencerment-of the action. But ;- but-Rule 4(h) dees-requires the summons and complaint
to be servedservice-of-the-summons-and-complaint- within 120-90 days-afterthe-filing-of
opessnnlnins

Ascertaining-tThe precise-date of commencement is important #-for determining: (1)
whether an action has-been-broughtis prematureby; (2) whether #-is-barred-by-a statute of

limitations bars an action; and (3) :-and-whether a court should retain an action if multiple

ones which-of-two-er-mere-courts-in-which-aetions-involving the same parties and issues
have been instituted.

hould retain 4 cor di ition_al : _ ions.
TFheprovisions-in-Rule 3 seeks to make the assessment, accounting, and funding of costs
a uniform procedure.

Rule 3(c) allows indigents to sue without depositing security for costs. But the court
mav examine the afflant S flnanC|aI condltlon and dlsmlss the actlon—hewever—th&md@em
ay— if the

allegatlon of |nd|gency IS false—el+s|qq4554!&1{%&;%}99r



RULE4-SUMMONSRule 4. Summons.

(a) (a)Summens:—Issuance.

(1) When a complaint is filed, the clerk must issue a summons on the plaintiff’s

(2)

written request and:

(A)

Deliver the summons to the plaintiff for service under Rule 4 (c)(1),

(B)

4(c)(3), 4(c)(4), or 4(c)(5);
Deliver the summons to the sheriff of the county where the defendant

(C)

resides or is found for service under Rule 4(c)(2); or
Effect service by publication under Rule 4(c)(4).

The

person to whom the summons is delivered must promptly serve the

summons and a copy of the complaint.

(A)

On the plaintiff’s request, a summons or copy of one addressed to multiple

defendants must be issued for each defendant to be served.

—sonabpeolheeomslnithodor csballorip h-sspoasampmnens
(b) At the written election of the plaintiff or the plaintiff’s attorney, the clerk shall:

(1)

i ! inti intiff’ , :Form.

Content. A summons must:

(2)

(A)

Be dated and signed by the clerk;

(B)

Bear the court’s seal:

(C)

Name the court;

(D)

Name the parties;

(E)

Be directed to the defendant;

(F)

State the name and address of the plaintiff’s attorney or an unrepresented

(G)

plaintiff;
State the time in which the defendant must appear and defend; and

(H)

Notify the defendant a failure to appear and defend will result in a default

judgment against the defendant for the relief demanded in the complaint.

Multiple parties. Unless service is by publication, if there are multiple plaintiffs

or defendants, the summons may contain in place of the names of all parties:

(A)

The name of the first party on each side; and




(B) The name and address of the party to be served.

(3) Forms 1 and 2.

(A) Process server. A summons served by a process server must substantially
conform to Form 1 in the Appendix.

(B) _Sheriff. A summons served by the sheriff must substantially conform to
Form 2 in the Appendix.

(c) _Service.

(1) Process server. Unless Rule 4(c)(2) or (c)(4) states otherwise, a nonparty age
18 or older may serve a summons and complaint. If completed by a process
server, a sum not exceeding the statutory amount payable to the sheriff for
service may be taxed as recoverable costs in the action.

(2) Sheriff. On a party’s written request, the sheriff of the county where the
defendant resides or is found must serve a summons and complaint under Rule
4(d). The sheriff must:

(A) Mark the date the summons was received; and
(B) Return the summons to the clerk who issued it within 30 days.

3)  Mail.

(A) First-class mail and acknowledgment service; requirements. A
summons and complaint may be served under Rule 4(d)(1) or (d)(4) by
mailing the person first class, postage prepaid:

(1) A copy of the summons and complaint;

(i) Two copies of a notice and acknowledgment substantially
conforming to Form 3 of the Appendix; and

(ii1) A self-addressed return envelope, postage prepaid.

H—Service if no acknowledgment received. If the sender does not receive an
acknowledgement of service within 20 days, service may be made in a manner
this rule

A} Del | b olaintifs — : :
undersubparagraphs{e){h-or{e}(3)-or{c}{4)-or-{e)}(5)-of thisrule:







pe#mﬁal Iowsted—by—thlermle

&)—Costs for failing to complete and return acknowledgment. Unless good
cause is shown for not completing and returning the notice and
acknowledgment of receipt within 20 days, the court must order the person
to pay costs for personal service

(_)_uMessgeed—eauseu

M)—Oath; affirmation.
(D) The notice and acknowledgment of receipt of summons and complaint
shallbe-must be executed under oath or -er-affirmation.

(4) Publication.

(A) _When publication service is authorized; requirements. In a chancery or
other proceeding where a statute authorizes process by publication, when
the complaint, petition, or account is filed or when the proceeding
otherwise commences, the clerk promptly must prepare and publish a
summons substantially conforming to Form 4 of the Appendix to the
defendant to appear and defend the suit if:

LBy Publienion
(1) If the defendant in any proceeding in a chancery court, or in any
proceedingin-any-other-court-whereproeess-According to a sworn

complaint or petition or a filed affidavit, the defendant is not a
Mississippi resident;

(i) According to a sworn complaint or petition or a filed affidavit stating
the defendant’s post-office address, the defendant cannot be found in
Mississippi after diligent inquiry;




(iii) According to a sworn complaint or petition or a filed affidavit, the

(iv)

plaintiff or petitioner does not know the defendant’s post-office
address after diligent inquiry; or
According to another person’s filed affidavit for the plaintiff or

petitioner, the affiant does not know—and believes the plaintiff or
petitioner does not know— the defendant’s post-office address after
diligent inquiry.

(B) Duration: where. The summons must be published weekly for three

successive weeks in a public newspaper in the county where the complaint,

petition, account, cause, or other proceeding is pending.

(i)

No newspaper. If no county newspaper exists, the notice must be

(ii)

posted at the courthouse door of the county where the complaint,
petition, account, cause, or other proceeding is pending. And the
notice must be published as stated in Rule 4(c)(4)(B) in a public
newspaper in an adjoining county or at the seat of state government.
Filing proof. When completed, proof of publication must be filed in

the action or other proceedinag.

A)>-Time to appear and defend. The defendant has 30 days by-publication-is




shaH-have-thirty(30)-days-from the date of first pubiication 2l

to appear and defend.

(iv) Street address. Where a defendant’s the-post--office address efa
defendant-is given, the-a street address_must also H-any,-shal-alse
bbe stated-included unless the Rule 4(c)(4)(A) complaint, petition, or
affidavit abeve—mentioned,—aversstates it is unknown—that—_ after
diligent search and inquiry-said-street-address-cannot-be-ascertained..

B)}—Clerk’s duty. The clerk has a duty to
(C) H-shal-be-the-duty-oftheelerk-te-hand the summons to the plaintiff_or

erpetitioner to be published.

(i) At the plaintiff’s or petitioner’s request and expense, the clerk may
deliver;-er—at-hisrequestand-athis-expense,to-hand it-the summons
to the_proper newspaper’s publisher for publication-publisherof-the

proper newspaper for publication.
(i) _Where the absent defendant’s post-—office address ef-the—absent

defendant-is stated, #-the clerk has a duty to mail a copy of the
summons and complaint first class, postage prepaid, shal-be-the-duty

of the clerk-to-send-by-mail-(first class-mail,-postage prepaid)-to the
add%es&ef—thedefendant and to record the fact of issuance and malllnq

the—faet—ef—rsswug—the—s&me—and—malhﬂg—the—eepy—on the general
docket. The clerk’s notation will -and-this-shal-be the-evidence the

summons was mailed ef-the-summens—having-been—matled-to the

defendant.

(D) Unknown heir; unknown party defendant.

(1) Unknown heir. In a chancery proceeding with an unknown heir as a
party defendant where the plaintiff files an affidavit stating the heir’s
name is unknown, service may be by publication. The proceedings
will be as authorized in the case of a nonresident defendant.

(i1) _Unknown party defendant. When a party in interest is unknown,
and the plaintiff files an affidavit stating that fact, the unknown party
may become a party defendant through service by publication.

10



{&)—Additional Rule 4(d)(2) requwements if serving certaln |nd|V|duaIs :

(E) Service on another person under Rule 4(d)(2) must also occur if summons
by publication is on:

(1) Where-summens-by-publication-is-upen-aAny unmarried infant;

(i) A ;mmentally incompetent person; --or
H—oAnther persen-individual whe-incapable of managing his or her own
estate bsfbecause reasen-of advanced age, physical incapacity, or mental

(5) Certified mail service on out-of-state personService-by—CertifiedMai-on
Prssen Culsteosiaie:

(A) Certified mail service. In addition to service by a method according to this
rule, a summons may be served on an out-of-state person by sending a copy
of the summons and complaint by certified mail, return receipt requested.

(B) Requirement if natural person. Where the defendant is a natural person,
the envelope containing the summons and complaint must be marked
“restricted delivery.”

(C)  When complete. Service by this method will be complete on the delivery
date evidenced by the return receipt or returned envelope marked

“refused.”

11



(d) (e)-Summons—and-Cemplaint:—Person to Bbe Sserved._The summons must be

served with a copy of the complaint. Service by sheriff or process server must be made
according to Rule 4(d)(1) through (d)(8).

(1) Individual. Other than an unmarried infant or mentally incompetent person, an
individual may be served:

(1) Personal service. - The summons and complaint shall be served together. Service by
oo srnence ennp enn Lo e e o Lo
(A) Ypen—an—individual—other—than—an—unmarried—infant—or—a—mentally
incompetentpersenBy delivering a copy of the summons and complaint to
the individual personally or to an agent authorized by appointment or law
to receive service; or
(B) Residence service. If service under Rule 4(d)(1)(A) cannot be made with
reasonable diligence, by leaving a copy of the summons and complaint at
the defendant’s usual place of abode with the defendant’s spouse or other
family member age 16 or older and willing to receive service.

(1) Mailing requirement. And the plaintiff must mail a copy of the
summons and complaint first class, postage prepaid, to the defendant
at the place where a copy of the summons and complaint was left.

(i) When complete. Service in this manner is complete on the 10th day

after mailing.

(2) Unmarried minor; mentally incompetent.

(A) Unmarried minor. An unmarried minor may be served by delivering a
copy of the summons and complaint to:

(1) The mother;

(1) The father;

(ii1) _The legal quardian of the minor or minor’s estate;
(iv) _The person who cares for the minor; or

(v)  The person with whom the minor lives; and
(vi) Also to the minor if age 12 or older.

(B) Mentally incompetent (not judicially confined); incapable of managing
estate. A mentally incompetent person not judicially confined to an
institution for the mentally ill or disabled or a person incapable of

12



(9]

managing the person’s own estate because of advanced age, physical
incapacity, or mental weakness may be served by delivering a copy of the
summons and complaint to the person and to:

(1) The guardian of the person or person’s estate; or

(i1) _ The conservator of the person or person’s estate; and

(iii) _If the person has no guardian or conservator, the individual with
whom the person lives or the individual who cares for the person.

Mentally incompetent (judicially confined). A mentally incompetent

(D)

person judicially confined to an institution for the mentally ill or disabled
may be served by delivering a copy of the summons and complaint to the
confined person and if one, to the person’s guardian or guardian of the
person’s estate.

(1) When service is not required. If the institution’s superintendent or
similar official or person certifies on the summons or an
accompanying certificate that the person is mentally incapable of
responding to process, service of the summons and complaint will not
be required.

(i1) Appointing guardian ad litem if guardian or conservator does not
exist. If the person does not have a guardian or conservator, the court
must appoint a guardian ad litem to whom copies will be delivered.

Person other than minor or mentally incompetent person who is a

(E)

plaintiff or has adverse interest.

(1) Considered not to exist. If Rule 4(d)(2)(A), (B), or (C) requires
service on a person other than the minor, incompetent, or incapable
defendant, and if the other person is a plaintiff in the action or has an
interest in it adverse to the defendant, then the other person must be
considered not to exist for purposes of service.

(i1) _ Fails to satisfy Rule 4(d)(2)(A), (B), and (C). And serving the other
person fails to satisfy Rule 4(d)(2)(A), (B), or (C).

Appointing quardian ad litem if person other minor or mentally

incompetent person does not exist.

13



(3)

() When appointed. If Rule 4(d)(2)(A) or (B) requires service on a
person who does not exist other than the minor, incompetent, or
incapable defendant, the court may appoint for the defendant a
guardian ad litem to whom a copy of the summons and complaint will
be delivered and must do so for a minor under age 12.

(i1) _Additional service. Serving the guardian ad litem with a copy of the
summons _and complaint does not satisfy a requirement in Rule
4(d)(2)(A), (B), and (C) to also deliver a copy to the minor,
incompetent, or incapable defendant.

Confined to penal institution:; exception for unmarried minor or mentally

(4)

incompetent.

(A) Individual confined to penal institution. An individual confined to a
Mississippi state or local penal institution may be served by delivering a
copy of the summons and complaint to the person.

(B) Exception for unmarried minor or mentally incompetent. But if the
person is an _unmarried minor _or _mentally incompetent, Rule 4(d)(2)

applies.

Corporation, partnership, or other unincorporated association. A domestic

(5)

or foreign corporation, partnership, or other unincorporated association subject
to suit under a common name may be served by delivering a copy of the
summons and the complaint to an officer, managing agent, general agent, or
other agent authorized by appointment or law to receive process.

State of Mississippi or state department, officer, or institution. The following

(6)

may be served by delivering a copy of the summons and complaint to the
Attorney General of the State of Mississippi:

(A) The State of Mississippi: and
(B) A department, officer, or institution of the State of Mississippi.

County. A county may be served by delivering a copy of the summons and

(7)

complaint to the president or clerk of the board of supervisors.

Municipal corporation. A municipal corporation may be served by delivering

a copy of the summons and complaint to the mayor or municipal clerk.

14



(8)

Other governmental entity. A governmental entity not otherwise mentioned in

this rule may be served by delivering a copy of the summons and complaint:

(e) Waiver.

(1) Who may waive process:; effect of waiver.

(i) To the person, officer, group, or body responsible for the entity’s

administration;
(1) The appropriate legal officer representing the entity; or

(iii) A person who is a member of the “group” or “body” responsible for

the entity’s administration.

(A)

Who may waive process. Other than an unmarried minor or mentally

(B)

incompetent person, a party defendant may waive service of process, enter

an appearance, or both without filing a pleading.

Effect of waiver. The effect is the same as if the defendant was served with

process in the manner required by law on the same date.

(2) Requirements. The waiver of service or entry of appearance must be:
(A) Written;
(B) Dated:;
(C) Signed by the defendant; and
(D) Sworn or acknowledged by the defendant or if not sworn or acknowledged,
proven by two subscribing witnesses before an officer authorized to
administer oaths.
(3) By quardian, conservator, executor, administrator, or trustee;

requirements.

(A)

By quardian or conservator. A guardian or conservator may waive

(B)

process on the quardian, conservator, and ward.

By executor, administrator, or trustee. An executor, administrator, or

(C)

trustee may waive process on the executor, administrator, or trustee in a
fiduciary capacity.
Requirements. In addition to Rule 4(e)(2) requirements, the waiver of

service or entry of appearance must:
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(1) Be executed after the day the action was commenced;
(ii) Filed: and
(ii1) Recorded on the general docket.

() __Return.

(1) Who. The person serving the process promptly must file proof of service with
the court.

(2) Form. Unless service is by the sheriff, a person must make proof of service by
affidavit.

(3) __Service under Rule 4(c)(3). If service is by mail under Rule 4(c)(3), the sender
must make a return by filing the required acknowledgment.

(4) _Service under Rule 4(c)(5). If service is made on an out-of-state person under
Rule 4(c)(5), the sender must make a return by filing the return receipt or the
returned envelope marked “refused.”

(5) Failing to make proof of service. Failing to make proof of service does not
affect the validity of the service.

() Amendment. Unless it clearly appears that material prejudice would result to
substantial rights of the party against whom process is issued, the court may allow
process or proof of service to be amended:

(1) Atany time;
(2) Inits discretion; and
(3) Onterms it deems just.

(h) Time limit. If a defendant is not served within 90 days after the complaint is filed, and
if the party required to serve the defendant cannot show good cause why service was
not made within that period, the court—on its own with notice to that party or on a
motion—must dismiss the action as to that defendant without prejudice.
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[Amended effectlve Masf5/1 /4982 M’&Feh—3/1/—1—985 FebruawZ/l/—]rQ% Juby-7/1/;
1998; January-1/3/;-2002].

Advisory Committee Historical Note

Effective January-1/3/--2002, Rule 4(e) was amended to delete a prohibition against
waiver of service of process by one convicted of a felony.— 802-804 So. 2d XVII (West
Miss. Cases 2002).

Effective July-7/1/-1998, Rule 4(f) was amended to state that the person serving process
shaH-must promptly make proof of service thereef-to the court.

Effective February-2/1/--1990, Rule 4(c)(4)(B) was amended by striking the word
“calendar” following the word and figure “thirty (30)”; Rule 4(c)(4) was amended by
adding subsection (E); Rule 4(c)(5) was amended by changing the title to reflect service by
certified mail; Rule 4(d)(2)(A) was amended by substituting the word “person” for
“individual” in reference to the one having care of the infant.— 553-556 So. 2d XXXII|I
(West Miss. Cas. 1990).

Effective Mareh-3/1/-1985, a new Rule 4 was adopted.— 459-462 So. 2d XVIII (West
Miss. Cas. 1985).

Effective May-5/1/-1982, Rule 4 was amended.— 410-416 So. 2d XXI (West Miss. Cas.
1982).

Advisory Committee Notes

Unless summons is by publication, Aafter a complaint is filed, the clerk isreguired-te

must issue a separate summons for each defendant-exeept-in-the-case—of-summens—by
pubhieation.- The summons must contain the information required by Rule 4(b). Under Rule
4(b), swhichreguires-ththe summons must te-notify the defendant that;-ameng-etherthings;
a fallure to appear will result in a default |udgment Wdefam{— Although tThe “judgment

he-strong language is
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intends ed-to encourage a defendants to appear to protect thei—the defendant’s interests.
Forms 1A, 21AA, 3,4B; and 4 1C-are—provided as—suggested forms for the various
summonses.

The summons and a copy of the complaint must then be served on each defendant. This
rule provides for personal service, residence service, first-class-—mail__—and
acknowledgement service, certified--mail service, and publication service.

Rule 4(d)(1)(A) Persenal-service-ts-authorizes personal service d-by-Rule4{e{IHA)
and requires a copy of the complaint and summons to be delivered delivery-of-a-copy-of

the-complaint-and-the-summens-to the person to be served.
Rule 4(d)(1)(B) authorizes rResidence service is—authorized-by-Rule4{e)}{){B)-and

requires that-a copy of the complaint and the summons to be left at the defendant’s usual
place of abode with the defendant’s spouse or other family member whe-is-abeve-the-age
of sixteen-16 or older and whe-is-willing to accept service. In addition, Rresidence service
furtherrequires thata copy of the summons and complaint to be mailed be-thereaftermated
to the defendant at the location where the complaint and summons were left.

Personal service and residence service may be made by a process server or the sheriff
in the county where the defendant resides or can be found. A party using a process server

may pay sucthe person any agreed amount-thatis-agreed-upen. -but-eOnly that-the amount
statutorily allowed as payment to the sheriff under Section 25-7-19 of the Mississippi Code

of 1972 Annotated -seetion-25-7-19-({Supp-—2013)-may be taxed as recoverable costs in the
action.- Summonses served by process servers should be-ir-substantially conformity with
Form 1A. -and-sSummonses served by sheriffs should be-r-substantially conformity with
Form 1AA2.

Rule 4(c)(3) authorizes Ffirst-class mail and acknowledgement service. -is-autherized
by-Rule-4{e}3)—The plaintiff must mail the defendant: (1) a copy of the summons and
complaint; (2); two copies of a notice and acknowledgement conforming substantially to
Form 4B3; and (3) -and-a prepaid-postage_—patd-envelope addressed to the sender. Upen
receipt—tThe defendant may execute the acknowledgement of service under oath or by
affirmation. If the defendant fails to execute and return the acknowledgement of service in
a timely fashion, the defendant may be ordered to pay the-costs incurred by the plaintiff in
serving the defendant by another method. This provision is-intends ed-to encourage a
defendant to acknowledge service by first-class mail in order to avoid having to pay the
costs that would otherwise be incurred by the plaintiff in serving that defendant. Executieng
and returning efthe acknowledgement of service does not eperate-as-a-waiver ef-objections
to jurisdiction or venue. All jurisdictional and venue objections are preserved whether Form
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1B-3 is completed and returned from inside or outside the state. Although Miss. R. Civ. P.
M-R-C-P-4(c)(3) is modeled after Fed. R. Civ. P. 4(d), defendants who execute and return
the acknowledgement of service under Miss. R. Civ. P. MR.GP—4(c)(3) are
acknowledging actual service, but -whereas-defendants who execute and return the waiver
under Fed. R. Civ. P. 4(d) are waiving service.

Rule 4(c)(4) authorizes Ppublication service is-autherized-by-Rute-4(c)}{4)-and is limited

to defendants in chancery court proceedings and other proceedings where a statute
authorizes service by publication. is-autherized-by-statute-Service by publication is further
limited to defendants who are nonresidents or who cannot be found within the state after
diligent inquiry. The requirements for service by publication are detailed in the rule and
must be strictly followed; otherwise service is ineffective. See Caldwell v. Caldwell, 533
So. 2d 413 (Miss. 1988).

Rule 4(c)(5) authorizes service by Ccertified mail -service-is-authorized-by Rule-4{e}5)
and is limited to out-of-state persons-eutside-the-state—. The plaintiff must send a copy of

the summons and complaint to the person to be served by certified mail, return receipt
requested. Afterwards, the plaintiff -fand-must thereafter-mail by first-class mail, postage
prepaid, a copy of the summons and complaint to the person to be served at the same
address._-The Pproof of Sservice must indicate the date on which the summons and
complaint were mailed by first-class mail and must also include as an attachment the signed
return receipt or the return envelope marked “refused.” Service upon a foreign corporation,
partnership, -or unincorporated association is effective even if the certified mail is delivered
to and signed for or refused by a person other than the addressee,-_if the person accepting
delivery and signing or refusing delivery is an officer or employee of the defendant whe-is
and authorized to receive erwhe-regularly-receives-certified mail_or regularly receives it.
See Flagstar Bank, FSB v. Danos, 46 So. 3d 298 (Miss. 2010) (finding service by certified
mail gpon a-foreign corporation effective where the-plaintiff-addressed the-certified-mat-to
the-foreign-corperation’s-registered agent for service of process, and-the-certified-mathwas
delivered to the-proper address, and signed for by the-mail clerk rather than the-registered
agent). Service of process is not effective under Rule 4(c)(5) if the mailing is returned
marked *“unclaimed, frefused?, “unclaimed”—or “undeliverable as addressed.” See
Bloodgood v. Leatherwood, 25 So. 3d 1047 (Miss. 2010).

Rule 4(d) identifies the person to be served with process when the defendant is: (i1) a
mentally competent married infant_or -era-mentally competent adult; (#2) an unmarried
infant; (+4+3) a mentally incompetent person whe-is-not judicially confined to an institution
for the mentally ill or mentaly-deficient; (iv4) a mentally incompetent person whe—is
judicially confined to an institution for the mentally ill or mentathy—deficient; (¥5) an
individual confined to a state/local penal institution-ef-this-state-er-a-subdivision-of-this
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state; (w6) a domestic or -er-foreign corporation, partnership, or unincorporated association
subject to a-suit under a common name; (v#7) the State of Mississippi or one of its
departments, officers, or institutions; (v8) a county; (#9) a municipal corporation; or
(%10) any-other governmental entity.

Rule 4(e) provides for waiver of service of the summons and complaint. A waiver must
be executed after the day on which the action was commenced and thus-may be executed
without a summons having been issued.

Rule 4(f) provides that the person serving the process shal-must promptly file a return
of service with the court. For first-class mail and acknowledgement service, proof of
service is-te-must be made by filing a copy of the executed acknowledgement of service.
For certified--mail service, proof of service is-te-must be made by filing the return receipt
or the envelope marked “Rrefused.” Fhepurpose-of-therequirement-Requiring ferprompt
filing of the proof of service is-te-enables the defendant to verify the date of service by
examining the proof of service in the court records.

Under Rule 4(h), if a defendant is not —prevides-that--service-ishot-made-upon—a

defendant-served within £20-90 days after the complaint is fileding-efthe-complaintth, the
claims against that defendant will be dismissed without prejudice absent good cause for the

failing ure-to timely serve the defendant. If service cannot be made within the 12090-day
period, it is clearly advisable to move the court within the original time period for an
extension-ef-time-in-which-to-serve-the-defendant. If the motion for extension of time is
filed within the 12090-day time period, the time period may be extended for ““cause”

shewn” pursuant-under to Rule 6(ab)(51). If a motion for extension of time is filed outside
of the original £2090-day time period, the movant must show “good cause” for the failure

to-timehy-serve-the-defendant-pursuant-to-Rule-4(h}. See Johnson v. Thomas, 982 So. 2d
405 (Miss. 2008) (former 120-day time period).-
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Rule 5. Serving and filing pleadings and other papers.

(a) _ServieerWhen required-Reguired.

Exeeptas-otherwise provided-in-these rules;
(1) Service on parties. Unless these rules provide otherwise, all parties must be
served with:

A) An order statin ! its must-termsto- be served;

B) A leading filed after the original complaint unless
the court etherwise—orders otherwise because efthere are_numerous
defendants;

C) A i discovery paper required to be served upon a

party unless the court etherwise-orders otherwise;
(D) A —every-written motion etherthanexcept one whichthat may be heard ex
parte; and
(E) A —and-every-wrwritten notice, appearance, demand, offer of judgment,
designation of record on appeal, -andor similar paper.
shal be-served-upon-each-of the parties:
(2) Defaulted party. Service is not required on a party in default for failing to
appear. But ervice need be made on-parties in-defay a 2 e-to-appes

themthe defaulting party shallmust be served in-according to the
manner provided-in-Rule 4.

3) Seizing property. If i . i seizin
to need-be eris-named as a- defendant, any-service required te-be-made-prior to
the-filing efan answer, claim, or appearance must shal-be made gpon the person

havingwho had custody or possession of the property at-the-time-efwhen it was
is-seizureseized.

(b) Manner.

(1) Attorney of record. Unless the court orders service on a party, service must be
made on a party’s attorney.

(A) How. Service must be made on an attorney/party by:




(2)

(i)

Delivering a copy:;

(ii)

By electronically transmitting it;

(iii)

By mailing it to the last known address:

(iv)

If no address is known, by leaving it with the court clerk; or

(V)

If no address is known, by electronically transmitting it to the court

clerk.

(B) Defining delivery. Delivering a copy means:
(1) Handing it to the attorney/party;
(i1)  Leaving it at the attorney’s/party’s office with a clerk or other person
in charge;
(i) Leaving it at the attorney’s/party’s office in a conspicuous place if no
one is in charge; or
(iv) _If the office is closed or the attorney/party does not have one, leaving

(C)

it at the attorney’s or party’s dwelling house or usual place of abode
with a person of suitable age and discretion residing at it.

Defining electronically transmitting. Electronically transmitting means

sending by fax or email. Electronic transmission by fax must be to the

attorney’s fax number listed in the Mississippi Bar’s Lawyer Directory.

Electronic transmission by email must be to the attorney’s email address

listed in the Mississippi Bar’s Lawyer Directory.

(i)

Service by fax is complete when the sender obtains a proof of fax

(ii)

from the recipient’s machine showing the transmission was
successfully received.
Service by email is complete when sent. But if the email is

(iii)

electronically returned to the sender shortly after transmission
because the email address was incorrect, an attachment exceeded a
size limit, or other reason, then service by email is not complete.

If the sender does not obtain a proof of fax showing the transmission

was successfully received or if an email is electronically returned
shortly after sending, service is not complete until the sending party
obtains an acknowledgment from the recipient.

(D) When complete. Service by mail is complete upon mailing.

Electronic court system. Where a court has adopted the Mississippi Electronic

Court system, service allowed or required under these rules must conform with

the Administrative Procedures for Mississippi Electronic Courts.




(c) Numerous defendants.

(1)

If there are an unusually large number of defendants, on a motion or its own, the

(2)

court may order:

(A) That the defendants’ pleadings and replies to them do not need to be served
between the defendants;

(B) That a crossclaim, counterclaim, or matter constituting an avoidance or
affirmative defense in the defendants’ pleadings will be considered to be
denied or avoided by all other parties; and

(C) That filing the pleading and serving the plaintiff constitutes due notice to

all parties.

A copy of the order must be served on parties in a manner and form the court

directs.

(d) Filing.

(1)

When. Before service or within a reasonable time afterwards, a paper after the

(2)

complaint that requires service on a party must be filed with the court.
Discovery papers. Unless the court orders otherwise, discovery papers do not

(3)

need to be filed until used in a proceeding.
Proof of service. Proof a paper was served must be by a signed certificate of

service.

(e) Defining filing with the court; electronically filing.

(1)

Filing with court. Under these rules, pleadings and other papers must be filed

(2)

with the court clerk. But the court may allow papers to be filed with the judge;
if so the judge must note the filing date on the papers and transmit them to the
clerk.

Electronically filing with the court. By local rule conforming with the

Administrative Procedures for Mississippi Electronic Courts, a court may allow
pleadings and other papers to be filed, signed, or verified by electronic means.
Pleadings and other papers filed electronically in compliance with the procedures
are written papers for purposes of these rules.
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[Amended effective Mareh-3/1/,-2989; Amended effective January-1/8/-—2009, for the
purpose of establishing a pilot program for Mississippi Electronic Court System.]

Advisory Committee Historical Note

Effective Mareh-3/1/-1989, Rule 5(b) and Rule 5(e) were amended by authorizing the
service and filing of pleadings and documents by electronic means.— 536-538 So. 2d XXI
(West Miss. Cas. 1989).

Advisory Committee Notes

Rule 5 prevides-promotes (1) expeditious wan-expedient-method-of-exchanging-written
and electronic communications between parties and (2) an-efficient system-of-filing papers

with the clerk. Theis rule presupposes that-the court has-already has personal gained

jurisdiction—ever—the—parties. A “pleading filed after the original complaintpleading
subseguent-to-the-original-complaint,” which-assertings a claim for relief against a person

over whom the court has not at-the-time-acquired jurisdiction_at the time -must be served

upen- such-persen-along-with a-cepy-ef-a summons.




An ex parte -motion does not need to which-may-be-heard-ex-parte-is-hetreguired-to-be
served ;-but should be filed. See also Miss. R. Civ. P. ;see-alse-Rule-81(b). The list of Fhe

entmeration-ef-papers in Rule 5(a)(1) which-arereguired-to-be-served-s-is not exhaustive.
A motions with an ;-alse-included-are-aaffidavits must also be served- ir-support-ef-orin

eppeaﬂen—te%mﬂeeunder- Rules 6(d) and . and a motion for substitution of parties, Rule

5
Rule 5(b)(C) addresses transmission by fax or email. The rule presupposes attorneys
maintain up-to-date fax numbers and email addresses in the Mississippi Bar’s Lawyer

Directory.

Under Rule 5(b)(C)(i), service by fax is complete when the sender receives a proof of
fax. The proof of fax must show the transmission was successful, including the date it was
sent, the number of pages transmitted, the recipient’s fax number, and other usual
confirmatory information. In contrast, under Rule 5(b)(C)(ii), service by email is complete
when sent. But if the email is returned shortly afterwards, service is incomplete.

If the sender fails to obtain a proof of fax or the sender’s email is “bounced” back,
service is incomplete unless the recipient acknowledges otherwise under Rule 5(b)(C)(iii).
These provisions intend to update the rule and align it with modern practice, including
service by email.

Mississippi Electronlc Court Sys%em—(MEC) svstem IS an optlonal electronlc case
management and electronic filing systemeptienalf for the-chancery, circuit, and county
courts. But —hewever—the-procedures in the Administrative Procedures for Mississippi
Electronic Courts ef-theMEC—must be followed where—if a court has adopted and
implemented the MEC by local rule.—Fherefore —tTo the extent the Administrative
Procedures for Mississippi Electronic Courts addresses servmq and filing pleadings and
other papers,
the procedures should be followed to satisfy Rule 5(be) and Rale—S(led) For purposes of
Rule 5(ed), the Administrative Procedures for Mississippi Electronic Courts MEC

procedures-provides reasonable exceptions to the-regquirementrequiring-ef- electronic filing.
See_—Mississippi-Supreme-Court-\Website.State of Mississippi Judiciary Administrative

Office of Courts, Administrative Procedures for Mississippi Electronic Courts: Electronic
Means for Filing, Signing, Verification, and Service of Pleadings and Papers,
https://courts.ms.gov/mec/mec.html.




Altheugh-sService must be made within the-times-preseribedspecified times. But:- filing
may is—permitted-to—beoccur—made— after service within a reasonable time—thereafter.

Instances-Examples where filing occurs before service reguiring-thepleading-to-be-filed
before-itis-served-include a Rute-3-(complaint) and any-other pleadings stating a claim for
relief which-is-served necessary-to-serve-with a summons. Rursuant-to-Under Rule 5(c),
{rumerous-defendants)-the-filing ef-a pleading;- and eeupled-with-serviee-eng the plaintiff;
constitutes is-notice to the parties. Rule 65(b)(C)(ii) requires temporary restraining orders
to be filed ferthwith-in the clerk’s office.

To obtain immediate court action, under Rule 5(de)(1); -a party may file papers with the

judge ;-H-the-latter-permits;-and obtain an sueh-order as-thejudge-deemspropeif allowedr.
Rule 5(ed)(1) should be read in conjunction with Rules 77(a), {ceurts-abways-open)-77(b),
(trials and hearings; orders in chambers), and 77(c).

(clerk’s office and orders by clerk).

Rule 5(b) does has-not apply ieation-to service-serving asf summons; Rules 4 and 81(d)
that-subjectis-completely covered that subject-by-Rule-4-and-Rule-81(d).




Rule 6. Time.

(2) Computing. The following applies atier—whentn computing any-time period-in of
time-preseribed-oralowedby-these rules, local rules, court orders, and statutes silent

on how to do so:

(1)

Days or longer. For days or longer time periods:

(2)

(A) Exclude the first day;

(B) Count all days, including intermediate Saturdays, Sundays, and legal

holidays; and
(C) Include the last day.

() If the last day occurs on a Saturday, Sunday, or legal holiday,
continue counting until the next day that is not one.

(i1) _If the last day occurs on a day the courthouse or clerk’s office is
closed, continue counting until the next day it opens.

Hours. For hours:

(3)

(A) Beqin counting on the event that triggers the time period; and
(B) Count all hours, including intermediate Saturdays, Sundays, and legal

holidays.

(1) If the last hour occurs on a Saturday, Sunday, or legal holiday,
continue to the same time on the next day that is not one.

“Last day.” Unless a statute, local rule, or court order states otherwise:

(4)

(A) For electronic filing, the last day ends at midnight in the court’s time zone.
(B) For filing by other means, the last day ends when the clerk’s office is
scheduled to close.

“Legal holiday.” A legal holiday means the day defined as one by statute or

governor.

(b) Extensions.




(1) When an act may or must be done within a specified time, the court for cause
shown may:

(A) Extend it with or without a motion or notice if acting or requested to do so
before the original time or an extension expires.

(B) Extend it on a motion if the original time expired and if the movant failed
to act because of excusable neglect.

(@—The court may not —a{—any—nme—m—ﬁs—dﬁerenen—ela—mm—eﬁwheu{—menewe;

time for taking-any-action-acting under Rules 50(b), 52(b) 59(b), 59(d), 59(e),
60(b), and 60(c) except to the extent and under the conditions therein

stated-unless one of those rules states otherwise.

Q€

eh—Unaffected-by-Expiration of court tFerm.— The continued existence or expiration

of a court term does not Fhe-period-of-timeprovidedfor-the-deing-ef-any-act-or-the
takmge:f—any—pmeeem;}g—ls—net—affected or limited-t by—a court s power theueennﬂﬂed

eeu%t—in—neway—a#eets—the—pewe{—ef—auee&n—to do-any-act eHa:k&any—pmeeedmg—in—a
etvil-aetion-consistent with these rules.

©

(d) Time for motion, hearing notice, and affidavit; Metieasexceptions.




(1) Time for motion and hearing notice; exceptions.

(A) A —A-written motion and notice of hearing must be served at least 14 days
before the hearing except when:

(i)  The motion may be heard ex parte;
(i1) These rules set a different time; or
(1i1) A court order sets a different time.

(B) For good cause shown, a party may move ex parte for a court order setting
a different time.

(2) Time for affidavit; exceptions.

served with the motion.

(B) anhd;-execeptas-otherwiseprovided-Unless in-Rule 59(c) states otherwise,

an opposing affidavits may-must be served no later than seven days be

served-notlater-than-one-day-before the hearing.

(i) The ;unless-the-court permits-may allow them-an opposing affidavit
to be served at some other time.

{e)—Service by mail: additional time. When a party may or must act within a specified
time after service by mail, three days are added after the period would otherwise
expire. The additional time

apply to Fespense& espondlng to service of asummons under Rule 4.

\7;
[Amended effective Mareh-3/1/,—1989; amended effective June-6/24/-—21992; amended
effective July-7/1/7-2008.]
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Advisory Committee Historical Note

Effective June-6/24/--1992, Rule 6(a) was amended to provide that the legal holidays
which cause a period of time to be enlarged are those defined by statute.— 598-602 So. 2d
XXI-XXII (West Miss. Cas. 1992).

Effective Mareh-3/1/--1989, Rule 6(a) was amended to abrogate the inclusion of time
periods established by local court rules.— 536-538 So. 2d XXI (West Miss. Cas. 1989).

Advisory Committee Notes

H-isnot-uncommen—for-Celerks’ offices and courthouses occasionally te—-be-closed

eceastonathy-during whatare-normal working periods. —whetherby-local-custem-or-fora
special-purpese-such-as-attendance-ata-funeral-Rule 6(a) was-drafted-to-obviates otherwise
any-harsh results that-may-etherwise-ensde-when an attorney ;—faced with an important
filing deadline unexpectedly ;-discovers that-the courthouse or the-clerk’s office is_closed.

waoapcetedbeelasod

Rule 6(b) gives the court wide discretion to enlarge the-various time periods both before
and after the allotted time terminates. But actual-termination-of-the-aHotted-time,certain
enumerated-cases-being-exeepted-—-aA court cannot extend the time_for: (1) filing ferfiling
ef-a motion for judgment notwithstanding the verdict pursuant-to-under Rule 50(b); (2H)
filing fer-filinrg-a motion to amend the court’s findings pursuant-under te-Rule 52(b); (3++)
filing fer-fiinrg-a motion for new trial pursuant-under to-Rule 59(b); (4#v) filing ferfiing-a
motion to alter or amend the judgment pursuant-under to-Rule 60(b); (5w) filing ferfiing
a motion to reconsider a court order transferring a case to another estrt-one pursuant-under
te-Rule 60(c); or (6vit) fer-entering a sua sponte order requiring a new trial pursuant-under
to Rule 59(d).

Extending the time period requires a party to show cause for doing so. hnpertanthy-such

enlargement-is-to-be-made-only-for-cause- shown--If the-a apphieation-motion for additional
time is made-filed before the period expires, the request may be made ex parte; if it is made

filed after the expiration-ef-the-period expires, notice of the motion must be given to other
parties, -and the only cause for which extra time can be allowed is “excusable neglect.”

Rule 6(c) does not abolish court terms; it merely provides greater flexibility to the-courts

in attending-performing a the-myriad_of functions-they-must-perform, many of which were
heretefore-previously pessible-occurred only during term time. The rule is also consistent

with the-other provisions elsewhere-herein-that-preseribespecifying a speeific-number of

days for taking certain actions rather than linking time expirations to the-opening day, ef
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final day, or any-other day of a court term-. E.g., efeceurt—e-g-—Rule 6(d) (motions and
notices of hearings thereen-to be served not less than five-14 days before timefixed-for
hearing); ;—and-Rule 12(a) (defendant to answer within thirty-30 days—afterservice—of
R
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GHAPTERSECTION HH3. PLEADINGS; -ANB-MOTIONS; OTHER PAPERS

Rrule 7. Allowed pleadings; -aHewed:—fermmotion and other papers: -eform.f

meotions

(a) Allowed Ppleadings.

(1)

Only these pleadings are allowed:

(A) Fhereshal-beaA complaint;

(B) and-aAn answer to a complaint;

(C) aA reply to a counter-claim denominated—specifically designated as a
counterclaim;

(D) as-sueh:aAn answer to a cross-claim;

(_)_—rt—theanswer—eentams—aeress—elarm—aA thlrd party complaint;

e:f—Rale—M—and—aAn answer to a -thlrd party complalnt and

(G) If ordered bv the court areply to an answer or thlrd party answer.

Qa)—No other pleadlnq WI|| be aIIowed
(2)

(b) Motion. A request for a court order must be by a filed motion.

(1)

Form. Unless filed during a hearing or trial, a motion must:

(2)

(A) Be filed in writing;
(B) State with particularity the grounds for seeking an order; and
(C) State the requested relief.

Rules governing captions, signing, and other matters of form in pleadings apply

to motions and other papers.

(c) Paper size. Pleadings, motions, and other papers, including depositions, must be on 8

1/2" by 11" paper. Deposition formatting must comply with the Guidelines for Court

Reporters according to Mississippi Rule of Appellate Procedure 11(c).
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(d) Demurrer, plea abolished. A demurrer, plea, and exception for insufficiency of a
pleading will not be used.

- FF- - F I |. |. II I III

Advisory Committee Historical Note

Effective November-11/19/7-1992, Rule 7(c) was redesignated Rule 7(d), and a new
Rule 7(c)_srequiring letter--size paper for all pleadings, motions-, and other papers was
adopted.— 606-607 So. 2d XIX-XX (West Miss. Cas. 1993).
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RULE 8- GENERALRULES OFPLEABINGRuUle 8. General pleading rules.

(a) {a)yClaims for Rrelief.- A pleading which-stating setsferth-a claim for relief ;;whether
an-original-claim,-counter-clatm-cross-clatm-or-third-party-clabm;-shal-must contain;

(1) _aA short and plain statement of the claim showing that the pleader is entitled to
reliefand-; and

&—
(2) _aA demand for judgment for the requested relief.

(A) Relief in the alternative or different types of relief may be demanded.

types may be demanded.
(b) Defenses; admissions; denials—Ferm.

erbenino
(1) Requirements. In responding to a pleading, Aa party shal-must:

(A) sState in short and plain terms his-defenses to each asserted claim; and
(B) -asserted—and-shalaAdmit or deny the averments—allegations asserted
against the party.

(2) Denials: responding to substance. A denial must fairly respond to the substance
of an allegation.

(3) Denials: general; specific. Subject to Rule 11 obligations, a party may in good
faith deny jurisdictional grounds and all other allegations by general denial.

(A) Otherwise, a party must either:

(i)  Specifically deny designated allegations; or
(i1) Generally deny all allegations except those specifically admitted.

(4) Partial denials. A party intending in good faith to deny only part of an allegation
must admit the part that is true and deny the rest.




(5) Lacking sufficient knowledge or_information. upen-which-the-adverseparty
rehies—H-he-A party lacking is-witheut-knowledge or information sufficient to

form a belief as-te-about the truth of an allegation averment,—he-shal-se-must
state so. The statement -and-this-has the effect of a denial.

(c) Affirmative defenses.

(1)  Requirements. In responding to a pleading, a party must affirmatively state an
avoidance or affirmative defense, including:
(A) Accord and satisfaction;

(B) Arbitration and award;
(C) Assumption of risk;

(D) Contributory negligence;
(E) Discharge in bankruptcy;
(F) _Duress;

(G) Estoppel;

(H) Failure of consideration
() Fraud;

(J)  llegality

(K) Injury by fellow servant;
(L) Laches;

(M) License;

(N) Payment;

(O) Release;

(P) Res judicata;

(Q) _Statute of frauds;

(R) Statute of limitations; and

(S)  Waiver.

(2) Mistake. If justice so requires, when a party mistakenly designates a defense as
a counterclaim or a counterclaim as a defense, the court must treat the pleading
as properly designated and may impose terms for doing so.

(d) Failure to deny. When a responsive pleading is required, an allegation other than one
relating to the amount of damages is admitted if not denied. If no responsive pleading
is required, the allegation is denied or avoided.

(e) Pleading requirements.




(1) Generally. Each allegation must be simple, concise, and direct. No technical
form of a pleading or motion is required.

(2) Consistency:; number.

(A) A party may state two or more claims or defenses alternatively or
hypothetically in a single count or defense or separately. If one of the
statements is sufficient, so is the pleading.

(B) There is no limit on the number of separate claims or defenses a party may
state. Separate claims or defenses do not have to be consistent. But
obligations stated in Rule 11 apply to all statements.




(f) Construction. A pleading must be construed so as to do substantial justice.

(q) Pleadings-Shal-Not Be-read or submitted. Read-er-Submitted—Except as admitted
|nto ewdence Pgleadlngs must shacu—not be con5|dered eamed—by the j Jury

or motion made-by-er-on behalf of a person under Iegal dlsablllty shaH—set—feﬁh—sueh
fact-must state so unless disclosed in a previous pleading or motion in the action.

Advisory Committee Notes

Rule 8 allows claims and defenses to be stated in general terms so that the client’s rights

e-f—the%ken{—are not lost due to counsel S by—poor draftlng Skl||S ef—eeunsel—uHeler—Rule

maas#ms—m%i—lée—%—g?—?—@#lss—]rggza—All cases must satlsfv Rule 8(a) notlce-

pleading standards. The purpose of Rule 8 is to put parties on notice of the claims against
them. E.q., BB Bugaqies, Inc. v. Leon, 150 So. 3d 90, 101 (Miss. 1994).

Under Rule 8(a), “it is only necessary that the pleadings provide sufficient notice to the
defendant of the claims and grounds upon which relief is sought.” See DynaSteel Corp. v.
Aztec Industries, Inc., 611 So. 2d 977 (Miss. 1992). No “magic words” are required, and
the pleadings must only provide sufficient notice of the claims and basis for relief. BB
Bugagies, Inc., 150 So. 3d at 101 (quoting Estate of Stevens v. Wetzel, 762 So. 2d 293, 295
(Miss. 2000)).

But Rule 8 “does not eliminate the necessity of stating circumstances, occurrences, and
events which support the proffered claim.” PACCAR Fin. Corp. v. Howard, 615 So. 2d
583, 589 (Miss. 1993). A plaintiff must setferth-state direct or inferential fact allegations
concerning all elements of a claim. See Penn. Nat’l Gaming, Inc. v. Ratliff, 954 So. 2d 427,




432 (Miss. 2005). Conclusory allegations or legal conclusions masquerading as factual
conclusions are insufficient. See Cook v. Wallot, 172 So. 3d 788, 801 (Miss. Ct. App. 2013)
(quoting Penn Nat’l Gaming, Inc., 954 So. 2d at 431).

To modify child custodv, a Mmotlons or pleadlngs must aIque adverse effects due to a
matenal change. The see M ] . . N th

pleadlnq IS |nsuff|C|ent |f |t aIques that ttetsnetesuﬁtetentteeﬂegethapan adverse change

will occur unless the H#the-modification_is granted. -ishot-granted—See, e.g., McMurry v.
Sadler, 846 So. 2d. 240, 244 (Miss. Ct. App. 2002).

In cases involving the-joinder of multiple plaintiffs, the complaint must_identify: (1)
contain-the-allegations-identifyring-the name of by-rame-the defendant or defendants against
whom each plaintiff asserts a claim;_(2); the alleged harm caused by specific defendants as
to each plaintiff; (3) and-the location at-which-at which the harm was caused; and (4) the
time period during-which-when the harm was the-harm-was-caused. See 3M Co. v. Glass,
917 So. 2d 90, 92 (Miss. 2005); Harold’s Auto Parts, Inc. v. Mangialardi, 889 So. 2d 493,
495 (Miss. 2004). Failure to provide this “core information” is a violation of Rules 8 and
11. Plaintiffs in sueh-these cases must also plead sufficient facts to support joinder. Glass,
917 So. 2d at 93; Mangialardi, 889 So. 2d at 495.

Under Rule 8(c), requiring a defendant ‘s—reguirement—that—defendants—to plead
affirmative defenses when-answering-is intended to give fair notice ef sueh-defenses-to the

plaintiff for responding to them. s-se-that-they-may-respond-to-such-defenses—Just as Rule
8(a) requires only that the plaintiff give the defendant notice of a the-claims, Rule 8(c)
requires only that the defendant give the plaintiff notice of the-a defense. “A defendant’s
failure to timely and reasonably raise and pursue the enforcement of any affirmative
defense or other affirmative matter or right which would serve to terminate or stay the
litigation, coupled with active participation in the litigation process, will ordinarily serve
as a waiver.” Kimball Glassco Residential Ctr., Inc. v. Shanks, 64 So. 3d 941, 945 (Miss.
2011) (citing MS Credit Ctr., Inc. v. Horton, 926 So. 2d 167, 180 (Miss. 2006)).

= : hve—A defense
is an afflrmatlve defense |f the defendant bears the burden of proof. See Natchez Elec. &
Supply Co., Inc. v. Johnson, 968 So. 2d 358, 361 (Miss. 2007). “A matter is an “avoidance
or affirmative defense’ only if it assumes the plaintiff proves everything he-aleges[alleged]
and asserts, even so, the defendant wins. Conversely, if, in order to succeed in the litigation,
the defendant depends upon the plaintiff failing to prove all or part of his claim, the matter
is not an avoidance or an affirmative defense. A defendant does not plead affirmatively




when he-merehy-denies[merely denying] what the plaintiff has alleged.” Hertz Commercial
Leasing Div. v. Morrison, 567 So. 2d 832, 835 (Miss. 1990).

The list of afflrmatlve defenses in Rule 8(c) is not mtended to be exhaustive.

Loqqers LLC.v. 1U|o Techs LLC 50 So 3d 992 993 (Mlss 2011) (thefallure of&forelgn
Hmited-HabHity-corporationLLC transacting business in the-state to register to do business
as a-prerequisite to maintaining-an-action in-state-court-as-reguired-by-under Mississippi
Code-Annotated-section-Miss. Code Ann. 8§ 79-29-1007(1)); Price v. Clark, 21 So. 3d 509,
524 (Miss. 2009) (immunity under Mississippi State Tort Claims Act); Meadows v. Blake,
36 So. 3d 1225, 1232-33 (Miss. 2010) (no certificate of expert consultation in medical
malpractice cases under Miss. Code Ann. § 11-1-58); Stuart v. Univ. of Miss. Med. Ctr., 21
So. 3d 544, 549-50 (Miss. 2009) (noncompliance with 90-day notice requirement under
Miss. Code Ann. 8 11-46-11(1)); Ms. Credit Ctr., Inc. v Horton, 926 So. 2d 167, 179 (Miss.
2006) (right to arbitrate); Eckmann v. Moore, 876 So. 2d 975, 989 (Miss. 2004)
(apportionment of fault under Miss. Code Ann. 8 85- 5 -7 (Supp. 2011) (see Loggers, L.L.C.
-); Hertz Comm’| Leasing
D|v v. Morrison, 567 So 2d 832, 834 (Mlss 1990) (contractual acceleration clause as
unenforceable penalty); Bailey v. Georgia Cotton Goods Co., 543 So. 2d 180, 182-83

(Mlss 1989) (mmum%y—undeﬁh&Mwss&pm&a{elew&lms—Ae%see—P%eAF@aﬁe

v—Me#men—'E>67%e—2d—832—834—éM|ss—1—999))—the—fallure of a-foreign corporation

transacting business in this-state to obtain a-certificate of authority as prerequisite to
mathtairing-an-action under Miss. Code Ann. 8 inthisstate-asrequired-by-MississipptCode
Annotated-section-79-415.02); O’Briant v. Hull, 208 So. 2d 784, 785 (Miss. 1968) (election
of remedles) Charlotv Henry, 45 So 3d 1237, 1243 44 (|\/|ISS Ct. App 2010) (—@H—pp—




2d 204, 212-13 (Miss. Ct. App. 2007) ({see-Charlot-v—Henry—45-So-3d-1237-1243-44
Miss—Ct-App-—2010))-the-defense-of-condonation--a-givorce-case).

The court may deny {see-Ashburav-Ashburn-970-Se-—2d-204-212-13-(Miss-Ct-App-
2007))-

Aa party may-be-denied-leave to amend #s-an answer to include an affirmative defense
if that-affirmative-defense-has-been-waived. See Hutzel v. City of Jackson, 33 So. 3d 1116,
1122 (Miss. 2010).




Rule 9. Pleading special matters.

(@)

Capacity.— The capacity in which one sues or is sued must be stated in ere’s-the
party’s initial pleading.

(b) Fraud;-mMistake; -Ccondition of the-Mmind.— In al-avermentsalleging-ef- fraud

(©

or mistake, a party must state with particularity the circumstances constituting fraud

or mistake.-shal-be-stated-with-partictarity— Malice, intent, knowledge, and other
conditions of mind-ef-a person’s mind -may be averred-alleged generally.

Conditions Pprecedent.— In pleading a the-perfermance-or-eceurrence-ef-conditions

precedent, it is sufficient to aver-allege generally that all conditions precedent have
occurred or been performed-er-have-oceurred.— A party must deny the performance or

occurrence of a condition precedent A-denial-of-performance-or-ocecurrence-shal-be
made-specificaly-and-with particularity.

(d) Official dBocument or -er-Aact; —Oordinance; -er-sSpecial sStatute.

(€)

(f)

(9)

(1) _In pleading an official document or effictal-act, alleging -i-is-sufficientto-aver
thatthe document was legally issued or ththe act was legally done #a-is sufficient.
{eh(2) An allegation identifying an ordinance or statute by title, approval date, or

otherwise is sufficient to comphiance-with-the-taw—tn-pleading a_municipal or

county n-ordinance; -ef-a-municipality-era-county-era special, local, or private
statute; -or any rlght derlved from them thereﬁmm—n—rs—su#ﬁerem—te—rdenmy

Judgment.— Alleging a judgment or decision without showing jurisdiction to render
it is sufficient to -pleading a-the jJudgment or decision of a domestic or foreign court,

judgment-ordecision-of-a-demestic-or-foreigh-court-judicial or quasi-judicial tribunal,
or . or of a board or officer. , it is sufficient to aver the judgment or decision without
sobpe—erhn o show e sd e blop-tlo—ondor -

Time_and place. and Place. For the purpose of testing the sufficiency of a pleading,
averments—Alleging ef-time and place is are—material for purposes of testing a

pleading’s sufficiency.and-shal-be-consideredtike—all-otheraverments—of-material
matter:

Special dBamage.— An When-items of special damage are-claimed;—they-shal-be
must be specifically stated.



th)y—Fictitious Pparties.—_If When-a party _states in a pleading that an opponent’s —s
wenoraabathe-name 1s unknown . efar-eppostneparbrandse-allegosn-hisploading
the opposing party may be designated by any name. ;—aned-when-his-truename-is
discovered-the-proProcess, -and-al-pleadings and proceedings in the action may be
amended by substituting the true name and giving proper notice to the opposing party
once it is known.-

()

(1) Unknown Pparties in interest.— An n-an-action-where-bunknown proper parties

party are-interested in the subject matter_of an action -ef-the-action,—they-may be
designated as an unknown parties-party in interest.

Advisory Committee Notes

A—party-To desiring-te-raise an issue as to a party’s the-legal existence, capacity, or
authority, the other party must -ef-a-party—must-assert it sueh-in the answer. If lack of

capacity appears affirmatively on the face of the complaint, the defense may be raised by a
motion pursuant-under te-Rule 12(b)(6) or Rute-12(c).

“Circumstances” in Rule 9(b) refers to matters such-as-the-like: (1) the time, place, and
contents of the-false representations; (2) -r-additionte-the identity of the person who made
them; and (3) -ang-what the person obtained as a result.

Under Rule 9(g), requires-a-detatled-pleading-ef-special damages are alleged in detail.
But general damages are alleged generally. and-enly-a-generalpleadingof general- damages-
General damages are-damages-that-are typically caused by —and flow naturally from; the

alleged injuries. -aHeged-Special damages are-damages-that-are unusual or atypical for the
type of claim asserted. Special damages are-required-to-be-must be plead with specificity
so as to give the defendant notice of the nature of the alleged damages. Examples of
Sspecial damages include-but-are-rothmited-te;- consequential damages, damages for lost
business profit, and punitive damages. See Puckett Maechinery-Mach. Co. v. Edwards, 641
So. 2d 29, 37-38 (Miss. 1994) (consequential damages must be plead with specificity);
Lynnv. Soterra, Inc., 802 So. 2d 162, 169 (Miss. Ct. App. 2001) (damagesFfor-lost business
profits caused by defendant’s-blocking ef-a-road are likely special damages). H-elaimant
fFailing sto plead special damages with specificity could result in the reversal of a damages
~an-award. forsueh-damages-may-bereversed—-The requirement that special damages must
be stated with specificity will be waived if special damages are tried by the-express or
implied consent of the parties pursuantte-under Rule 15(b).

10



Rule 10. Pleadings Fform-efpleadings.

(a) Caption; party Nnames. -of Parties—EverypA pleading shal-must contain a caption
setting—forth-stating the court name, of-the-court-the-title-efthe-action title, the-file

number, and a-designation-as--Rule 7(a) designation.

(1) _Inthe complaint, the action title efthe-action-shal-must include the names of all
the-parties.

a}(2) In butin-other pleadings, it is sufficient to state the name of the first party on
each side with an appropriate indication of all others.parties:

(b) Paragraphs; sSeparate sStatement.

(1) _Thefirst paragraph of a claim for relief shal-must contain the names of all parties
and their -and+knewn,-the-addresses_if known. -ef-aH-the-parties:

(2) Al allegations averments-of-of a claim or defense shal-must be made-asserted
in numbered paragraphs.

(A) _+tThe contents of each numbered paragraph must efwhich-shal-be limited
as far as practicable to a statement of a single set of circumstances.
(B) :and-tThe paragraph may be referred to by number in al-sueceeeding

subsequent pleadings.

b}(3) Each claim founded upon a separate transaction or occurrence and each
defense other than a denials shal-must be stated in a separate count or defense
whenever—when a—separation—doing so facilitates presenting the matters

Cleary oo smenpn s o e pedie e oo ol

(c) Adoption by rReference; Eexhibits.— A Sstatements in a pleading may be adopted
by reference ina-differentpart-of-in the same pleading, -er#r-another pleading, -or
any motion. A copy of ary-a written instrument attached whieh-is-as an exhibit to a
pleading is a-part of the pleading -thereef-for all purposes.

(d) Copy Mmust Bbe Aattached.— When any claim or defense is founded on an account
or other written instrument, a copy thereeof—should be attached te-orfHed-with-to the
pleading_or filed with it unless the pleading alleges sufficient justification for its

omission. -s-stated-in-the-pleading-
[Amended effective Apri-4/13/7-2600.]
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Advisory Committee Historical Note

Effective Apri-4/13/,-2000, Rule 10(d) was amended to suggest ;—rather than require
that-documents on which a claim or defense is based to be attached to a pleading.— 753-
745 So. 2d

XVII-_(West Miss. Cas. 2000.)

Advisory Committee Notes

Failure to comply with thereguirements-ef-Rule 10(b) requirements is not greune-a
basis for dismissal-ef-dismissing the complaint or striking the answer. But on a motion or
its own, stead-the-the courtupen-a-metion-er-on-Hs-ewn,- may order a party to amend

the pleading se-as-to comply with the-previsions-ef-Rule 10(b). See,
e.g., 3M Co. v. Glass, 917 So. 2d 90, 92-94 (Miss. 2005); Harold’s Auto Parts, Inc. v.

Mangialardi, 889 So. 2d 493, 494-95 (Miss. 2004).
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Rule 11.—- Signing ef-pleadings, -ard-motions, and other papers.

(a) Signature Rrequired.

(1) A Ewverypleading, -emotion, or other paper must be signed by ef-aparty
represented-by-an-attorney-shal-be-signed-by-at least one attorney of record in
that-the attorney’s individual-name. —whose—address—shalbestated—An
unrepresented party whe-ts-hetrepresented-by-an-attorney-shall-must personally
sign that party’s name. The pleading, motion, or other paper must state the
signer’s address, email address, and telephone number.

(2) thatparty’spleading-or-motion-and-state-the-party’s-address—Unless a rule or

statute specifically states Exeept-when-otherwise, -specifically-provided-by-rule
or-statute;a -pleadings_does not need netto be verified or accompanied by an

affidavit.— The rule in equity that sworn the-allegations in averments-of-an answer
under-eath-must be overcome by the-testimony ef-from two witnesses or ef-one
witness sustatred-by-and corroborating circumstances is abolished.

(3) _The signature of an attorney constitutes a certificate:

(A) -tThat the attorney h-has read the pleading, motion, or other paper; e

(B) tThat to the best of the attorney’s knowledge, information, and belief there
is good grounds to support it; and

(C) tThat it is not interposed for delay.

{a)}(4) Except on a verified motion for admission pro hac vice, Fthe signature of an
attorney whe-is-not regularly admitted to practice in Mississippi—except-en-a

SEecee enden o nspdeene cn e cen o b pera (50 cone s
certifies acertificateby-the-attorney-that the foreign attorney has been admitted
in the case -accordiangee witho thereguirements-and-limitations-of-Miss. R.

App. e AB(h)—s e s selanl ulee o Sameelinde Procochien

requwements and limitations.

(b) Sanctions.— H-aAn unsigned pleading, -e~-motion, or other paper or one -is-hetsighed
eris-signed with intent to defeat the purpose of this rule —#-may be stricken as false
and a sham-sham. and-falseand-tThe action may proceed as though the pleading, -e¢
motion, or other paper had not been served.
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(1) _For willful violation of this rule, an attorney may be subjected to appropriate
disciplinary action.

(2) _Similar action may be taken if scandalous or indecent matter is inserted.

b)(3) If the court decides that a party’s H-any-party-files-a-pleading, motion, -or other
paper pleading-which,—nr-the-epinion-of-the-court—is frivolous or intended to

harass or is-fled-forthe purpose-of-harassment-er-delay, the court may order sueh
a-the party, the party’s er-his-attorney, or both; to pay to the opposing party or

er—parties the—reasonable expenses, including reasonable attorney’s fees,

incurred by sueh-otherparties-them and by-their attorneys;-ineludingreasonable

[Amended effective Mareh-3/13/-2991; amended effective January-1/16/,2003].
Advisory Committee Historical Note

Effective January-1/16/--2003, Rule 11(a) was amended to provide that the signature of
a foreign attorney certifies compliance with MRAP-Miss. R. App. P. 46(b) and to make
other editorial changes. So. 2d (West Miss. Cases 2003).

Effective Mareh-3/13/;-2991, Rule 11(b) was amended to provide for sanctions against
a party, his attorney, -or both.— 574-576 So. 2d XXI (West Miss. Cas. 1991).

Advisory Committee Notes

Good faith and professional responsibility are the bases-core of Rule 11. For example,
Rule 8(b);-fer-instance- authorizes the-use of a general denial subject to Rule 11—*subjeet
to-the-obligations-setforth-in-Rule- 11" meaning-in other words, counsel should do so only
when eeunsel-ean-in good faith he or she can fairly deny all the-averments-allegations in
the adverse pleading.-sheuld-he-do-se-

Verification will be the exception and not the rule to pleading in Mississippi. No
pleading or petition requires need-be-verification verified-or an accompanying accompanied

by-aaffidavit unless there-is-a specific provision-to-that-effect-ina-rule or statutestatutory
provision states otherwise. See, e.g., M-R-GC-P-Miss. R. Civ. P. 27(a) and 65.

The final sentence of Rule 11(b) is-intends ed-to ensure that-the trial court has sufficient
power to deal forcefully and effectively with parties or attorneys who may misuse the
liberal, notice--pleadings system effectuated by these rules. Fhe-Rule-It authorizes a court
to award a party reasonable attorney’s” fees and expenses when an adverse party files a
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frlvolous pleadlnq motlon or other paper or one mtended to harass or delay —mes&menen

harassmen{—er—delay—'lihusTherefore Rule 11 prowdes two alternatlve grounds for the
impositieng ef-sanctions: (1) —the-filing ef-a frivolous pleading, motion, or pleadingother

paper and (2) —and-the-filing ef-a pleading, motion, -or other paper to pleadingfor-the

purpese-of-hharass ment-or delay. See Nationwide Mut. Ins. Co. v. Evans, 553 So. 2d 1117,
1120 (Miss. 1989).

Altheugh-a-finding-ef-bBad faith is necessary ftor sustain-the-tmpeosition-ef-sanctions
based on purposeful harassment or delay;. -a-finding-of-bad-faith-But is-not necessary-for

to-sustain-the-impesition-of-sanctions based gpon frivolous pleadlngs -er-motions, or other
papers. A pleading, —er—motion, or other paper is frivolous “only when, objectively

speaking, the pleader or movant has no hope of success.” See In re Spencer, 985 So. 2d
330, 339 (Miss. 2008). A pleading, motion, or other paper is “frivolous” if its

“insufficiency—. . . is so manifest upon a bare inspection of the pleadings, that the court or
judge is able to determine its character without argument or research.” In re Estate of Smith,
69 So. 3d 1, 6 (Miss. 2011). A defensive pleading is not frivolous unless “conceding it to
be true does not, taken as a whole, contain any defense to any part of complainant’s cause
of action and its insufficiency as a defense is so glaring that the Court can determine it upon
a bare inspection without argument.” 1d. $a-re-Estate-of Smith, 69-Se-3d-at-6-

Sanctions against a party are improper in cases: (1) where the party relied strictly on
counsel’s advice efeeunseland could not be expected to know whether the complaint was
supported by law; (2) ~where the party relied on counsel’s advice ef-eeunserin filing the
pleading and played no significant role in prosecutieng ef-the action; or (3) where the party
was unaware and lacked responsibility for any-bad--faith harassment or delay. See Stevens
v. Lake, 615 So. 2d 1177, 1184 (Miss. 1993).

The Litigation Accountability Act also authorizes a court to impose sanctions upon
attorneys and/or-and parties who assert “any claim or defense thatis-without substantial
justification or -er——was-thterposed-ftor delay or harassment.” Miss. Code Ann. 8 11-55-
5 (Supp. 2011). “Without substantial justification” is defined as any claim that is “frivolous,
groundless in fact or in law, or vexatious, as determined by the court.” Id. Miss—Cede-Ann-
8 11-55-3(a). (Supp—20611)y—“Frivolous” as used in the Act means the same thing as

“frivolous” as-used-in Rule 11: a claim or defense made ““without hope of success.>” See
In re Spencer, 985 So. 2d at 330,-338-(Miss—2008).
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Rule 12.— Defenses and objections: when and how; Rule 12 motions; consolidating

and walvmq defenses hearlnq Defense&andrebjeenens*-whenenel-heW—pFeseMeel

(a) (@) \When-Presented-When presented.

(1) Serving a responsive pleading.

(A)

Answer to complaint. A defendant shalk-must serve his-an answer within

(B)

thirty-30 days after being the-serviceserved —ef-with the summons and
complaint_or as Rule 4 states otherwise regarding waiver.-upen—-him—or

St e e o e e c e o e AL
Answer to crossclaim. A party must served an answer to-with- a pleading

(C)

stating a cross-claim against him shall serve an answer thereto within thirty
30 days after the-service-upen-himbeing served with a pleading stating one.-
Reply to counterclaim. A Fhe-plaintiff shalb-must serve his-a reply to a

counter-claim in-the-answer-within thirty-30 days after being served ice-of
with an the-answer efstating one or an order requiring a reply unless the
court orders otherwise.

(2) Effect of motion.

(A)

Unless the court orders a different time, —f-a+rephyis-ordered-by-the-court;

within thirty days after service of the order, unless the order otherwise
directs—The-sservieeng ef-a motion permitted-under this rule alters these

periods in Rule 12(a)(1) eftime-as follows,-unlessa-differenttime:

() If the court denies the motion or postpones its disposition until trial,
the responsive pleading must be served within 10 days after notice of
the court’s action.

(i) _If the court grants a motion for a more definite statement, the
responsive pleading must be served within 10 days after service of
the more definite statement.

The court may extend these times only once for a period not to exceed 10

days on counsel’s written, filed stipulation.
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(b) _{b)}-How Ppresented.— Every defense—m—law-epfaet— to a claim for relief in any

pleading, whether a claim, counter-claim, cross-claim, or third-party claim, shallmust
be asserted in the responsive pleading therete-if one is required. But a party ;-except

that-the-folowing-defenses-may assert defenses in Rule 12(b)(1) through (b)(6) by at
the-option-of-the-pleader-be-made-by-motion. If no responsive pleading is required, a

party may assert at trial a defense to that claim. No defense or objection is waived by
joining one or more other defenses or objections in a responsive pleading or motion.

2)}(1) Lack of subject-matter jurisdiction-everthe-subject-matter;;
3)(2) _Lack of personal jurisdiction-everthe-persen;;

{5)(3) _Improper venue;;

{6)(4) _Insufficientey-of process;;
A(5) Insufficieneyt ef-service of process;;

£8)(6) Failure to state a claim upon which relief can be granted;; and
(7) __Failure to join a party under Rule 19.
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(c) Motion for Jjudgment on the pPleadings.— After the pleadings are closed but within

(d)

early steh-enough time-as-not to delay the-trial, ary party may move for a judgment
on the pleadings.

Matters outside pleadings. On a Rule 12(b)(6) or 12(c) motion, if matters outside the

pleadings are presented to the court and not excluded, the motion must be treated as
one for Rule 56 summary judgment. All parties must be given reasonable opportunity
to present all pertinent material.

(1) When the court grants a Rule 12 (b)(6) or 12(c) motion, leave to amend must be
granted according to Rule 15(a) if matters outside the pleadings are not

presented.

(_)_Motlon fo mMore Ddefmlte Sstatement— If a pleadlng to which a responsive
pleading is permitted-allowed is so vague or ambiguous that a party cannot reasonably
be required to frame a responsive pleading, the party may move for a more definite
statement before interposing-his-filing a responsive pleading.— The motion shal-must
point out the pleading defects eemplaired-ef-and the desired details. -desired-

(1) If a court order granting the motion the-metion-is-granted-and-the-order-of-the

eeurt-is not obeyed within ten-10 days after notice of the order or as otherwise

stated in it, within-such-ethertime-as-the-court-may-fhs-the court may strike the
deficient pleading to-which-the-metion-was-directed-or issue make-an order it

deems just sueh-orderas-H-deemsust.

(f) _Motion to Sstrike.— The court may strike from a pleading an insufficient defense or

a redundant, immaterial, impertinent, or scandalous matter:
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(1) YpeOn a party’s motion made-by-a-party-before responding to a pleading;

(2) _-er-ilf no responsive pleading is permitted-by-theserulesrequired, 4pon a party’s
motion made-by-a-party-within thirty-30 days after the service-efthe-pleading_is
served; upon-him-eor

(_)_upen%h&eeuﬁ—&On its own mmauveuat any tlme—th&eeuFHna%eFder—s%Heken

h)(q) Consolidatieng ef-Bdefenses -in Mmotion.— A party-whe-makes-a-motion under
this rule may join with-i-any-other available Rule 12 motions. -herein-provided-for
and then available to him. If a the party makes a motion under this rule but omits
therefrom-any available Rule 12 defense or objection, a party -then-avaiable-te-him
s e e e Lo b endendl b e o e e a0 A 0] SBe - HR e
motion-based-en-raise the omitted defense or objection-se-emitted;- in another motion
exceptunless Rule 12(h) -astates otherwise.-metion-as-provided-in-subdivision-{h){2)
bopes s e i sps e e el

(h) WaiverWaiving e¥and Ppreservatieng ef-Ccertain Bdefenses.

@

(1) A-defense-ef-lLack of personal -jurisdiction, -ever-the-persen-improper venue,
insufficieneytef- process, or insufficieneyt ef-service of process is waived:

(A) Ay omitted from a motion in the-circumstances described in Rule
12subdivision-(Q);; or

(B) BHIf #tis-not eithermaderaised by amotion under this rule, -rerncluded
in a responsive pleading, or in an —eran—aamendment under thereof
permitted-by-Rule 15-(a) to-be-made-as a matter of course.

&t
(2) A-defense-offailure to state a claim upon which relief can be granted, a-defenseof

failure to join an_indispensable party-indispensable—_under Rule 19, and an
objection-of-failure to state a legal defense to a claim may be made-raised:

(A) iIn any -pleading permitted-allowed or ordered under Rule 7(a);; o¢
(B) bBy a motion for judgment on the pleadings; ;-or
(C) _aAt the-trial-en-the-merits.

@)—
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(3) Whenever it-appearsby-suggestion-that the parties-or-otherwise-that-the court
lacks_subject matter jurisdiction-ef-the-subject-matter, the-it court-shal-must

dismiss the action or transfer the-actien-it to the proper court.

(i) -of proper{jurisdiction-Preliminary Hhearings. Unless the court defers them until
trial, the following must be heard and decided before then:

(1) Defenses in Rule 12(b)(1) through (7) asserted in a pleading or motion; and
(2) A motion for judgment on the pleadings.

Advisory Committee Notes

Fhe-A motion for a more definite statement requires merely that:— _a more definite
statement_and —and-not evidentiary details. As one remedy for a vague or ambiguous
pleading, a party—only when a responsive pleading is required—may move Fhe-motion

wit-for a more definite statement lie-only-when-aresponsive-pleading-isreguiredand-is

oheremedy-fora-vague-orambiguous-pleading. A defendant may also file a Rule 12(b)(6)
motion as-a-+means-of-to challengeirg a vague or ambiguous pleading.

Ordinarthy-Rule 12(f) ordinarily wiH-requires only the-objectionable portions of the
pleadings to be stricken_rather than,—and-ret-_the entire pleading. Since the issue for the
court is whether an allegation is prejudicial to the adverse party, a Mmeotions challenging
going-to-redundant_or -er-immaterial allegations;- or -allegations as to which relevancy is
e:f—wmeh—theace—ls—doubtful should be as—te—rele#&ney—sheelrel—lee—denled —eeene e e

: , arty- When a Mimotions
to strlke an insufficient |nsuff|C|ent defense fer—msu#ﬁereney—shequel—lfs granted, the court should also

order be-granted-with-leave to amend.

Under Rule 12(g), —prevides-that-a party making a pre-answer Rule 12 pre-answer
motion pursuant-te-Rule-12-may join with such-meotioenit any-other available Rule-12-pre-
answer Rule 12 motions. If a party makes a Rute-22-pre-answer Rule 12 motion and omits
an available Rule 12 defense or objection, the party may enby-raise such-the omitted defense
or objection only as alHewed-by-Rule 12(h)(2) allows. Rule 12(h)(2) allows a party to raise
the defense of failure to state a claim, —andfer—the defense of failure to join an party
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indispensable party under Rule 19, or both by-asserting-such-defenses-i-(1) in the answer;

(2) in by-raising-such-defensestr-a motion for judgment on the pleadings;; or (3) by-raising
such-defenses-at the-trial-on-the-merits. Rule 12(g) encourages a party to consolidate all

available Rule 12 motions se-as-to avoid successive motions.

Rule 12(h)(1) states that certain specified defenses which-are-available to a party when
the—party-makinges a pre-answer motion; but which—are—omitted from the pre-answer

motion;- are waived, —Fhe-specified-defenses-includinge: (1) lack of personal jurisdiction;
(2) improper venue; (3) insufficieneyt ef-process; and (4) insufficieneyt ef-service of

process. In addition, under Rule 12(h)(1), -furtherprovides-that-if a party answers rather
than filesing a pre-answer motion, the party must raise-any-of these specified defenses in
the answer or an amended answer made as a matter of course pursuant-according tote- Rule
15(a) to avoid waiverer-ofsuch-defenses.

Under Rule 12(h)(3), lack a-guestion-of subject matter jurisdiction may be presented at
any time; either-by motion or answer. Further—+t may also be asserted as a motion for relief
froma final judgment under Rule 60(b)(4) or may-be-presented-ffor the first time on appeal.
TFheprovision-dDirecting a court facking-without subject matter jurisdiction to transfer the
action to a—the proper court having—jurisdiction—that does preserves the traditional
Mississippi practice of transferring actions between the circuit and chancery courts. See ;
asprovided-by-Miss. Const. art. 6, 88157 (all causes that may be brought in the-circuit court
whereof-the-chaneery-court-hasjurisdiction-shal-must be transferred to the-chancery court
If it has exclusive jurisdiction); see also id. §-and- 162 (all causes that may be brought in
chancery court whereef—must be transferred to the—circuit court if it has exclusive
jurisdiction-shal-be-transferred-to-the-cireuit-court)). —bBut not reversing fer-because a
court’s improperly exerciseding its jurisdiction. See -Miss. Const. art. 6, 8147 (prohibiting
reversals because action brought in wrong court). -
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Rule 13. Counter-claim;_-and-cross-claim.
(&) _(a)yCompulsory Scounter-claims.

(1) A pleading shal-must state as a counter-claim any claim which-at-the-time-of

serving-thepleading-the pleader has against any opposing party at the time of
servicet if:

(A) -t arises out of the transaction or occurrence that is the subject matter of
the opposing party’s claim; and

(B) dDoes not require for its adjudication the presence of third parties over
whom the court cannot acquire jurisdiction.

(2) _But the pleader does not need trot stateassert the claim if:

H(A) aAt the time the action was commenced the claim was the subject of
another_pending action;-;e¢

2)}(B) _tThe opposing party breught-suit-sued upon his-elatm-by-attachment or
other process by which the court did not acquire jurisdiction to render a
personal judgment on that claim, and the pleader is not assterating any
counter-claim under this rRule-13; or

3)}C) An insurer is defending tthe opposing party’s claim-is—ene-which-an

(3) _In the event an-etherwise compulsory counter-claim is not asserted in reliance

upen-on any exception stated-in paragraph-Rule 13(a), re-litigation-of-the-claim

may-nevertheless-be-barred-by-the doctrines of res judicata or collateral estoppel
by judgment_may subsequently bar the claim -ifa-the-event-certain issues are

determined-decided adversely to the party eleeting-not te-asserting -the-claimit.

(b) Permissive Scounter-Cclaims.— A pleading may state as a counter-claim any claim
against an opposing party not arising out of the transaction or occurrence that is the
subject matter of the opposing party’s claim.

(c) Counter-Eclaim Eexceeding Sopposing Sclaim.— A counter-claim may or -er-may

not diminish or defeat the opposing party’s recovery-seught-by-the-epposingparty.— It
may claim greater or different relief compared to exceeding-ihr-amount-or-differeptin
kind-fromthatrelief requested seught-in the opposing party’s pleading-efthe-epposing

party.
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(d) Counter-Cclaim Aagainst the-State of Mississippi.— These rules shal-must not be
construed to enlarge beyond the-limits fixed by law the right to assert a counter-claims
or to claim a credits against:

(1) +The State of Mississippi; ;

(2) __aA political subdivision;

(3) ;eraAn officer in his-a representative capacity; or

(4) An agent of the State of Mississippi or a political subdivisioneither.
{eh)

(e) Counter-Cclaim Mmaturing or Aacquired Aafter Ppleading.— A claim which
either-matured or was-acquired by-thepleader-after serving his-a pleading may; with
the court’s permission ef-the-court-be presented as a counter-claim by supplemental
pleading.

() Omitted Scounter-Cclaim.— The court may allow a pleader to assert a counterclaim
by amendment on just terms YWwhen a-the pleader fails to setupassert a counter-claim:

(1) _+Through oversight, inadvertence, or excusable neglect;; -or
H(2)wWhen jusstice requires—he-may-by-leave-of-court-set-up-the-counter-claim-by
amendment on such terms as the court deems just.

(0) _Cross-cClaim Against-against Sco--Pparty.

(1) A pleading may state as a cross-claim any claim by one party against a co--party
arising out of the transaction or occurrence:

(A) -tThat is the subject matter either—of the original action or of a counter-
celaim therein-in it or

(B) That relatesing to any—property that-which is the subject matter of the
original action.

{g)(2) Sueh-The cross-claim may include a claim that the party against whom it is
asserted is or may be liable to the cross-claimant for all or part of the claim
asserted in the action against the cross-claimant.

(h) Claims Eexceeding Ccourt’s Jjurisdiction.— YpeWhen a counterclaim or cross
clalm exceedlnq |ur|sd|ct|onal I|m|ts IsA theflled mgtln Jtl%ucounty court %y&ny—p&ﬁy

andron HpenJehea motlon Q)Le#all partles fHedrwnhm twen!eyZO daysa#eHheing
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of-such-counter-clalm-ercross-claim,; the county court shalk-must transfer the action
to the circuit or chancery court with jurisdiction whereir the county court is

Sheniedocaledcndseehanld ol o e e adde o

(i) Joining derof-Aadditional Pparties.— Persons other than these-parties made-parties
to the original action may be made parties to a counter-claim or cross-claim

accordaing ee-with-the-provisions-tof Rules 19 and 20.

() Separate Ftrial or siSeparateJdjudgment.—_If the court orders separate trials as
provided-n-under Rule 42(b), judgment on a counter-claim or cross-claim may be
rendered #r-accordiangee witoh the-terms-ef-Rule 54(b) when the court has jurisdiction
se-to do so; even if the-elaims-of-the opposing parties’ claims have been dismissed or
otherwise disposed-decided.of:

(k) Appealsed-Actions.— When an action in justice court or in another court not subject
to these rules is appealed for a trial de novo to one that is subject to them, the following

applies:

eea%t—sub}eet—teJeheseuFuies—aAny Rule 13(a) compulsory counter-clalm made

compulsory-by-subdivision{a)-of thisrule-shallmust be stated as an amendment
to the pleading within thirty-30 days after sueh-the appeal has been perfected or

otherwise within sueh-furtheradditional time as the -as-the-court may allow.

(2) _:and-eOther counter-claims and cross-claims shal-must be permitted-allowed as
in an-other cases.efiginaljurisdictionaction:

fa—The lower court’s jurisdiction does not limit the amount of When-aa defendant’s
counter-claim or cross-claim, is-asserted-by-a-defendantinsuch-an-appealed-case;
and the defendant shall not be limited in amount to the jurisdiction of the lower
courtbutmay shal-be-permitted-te-claim and recover the full amount ef-is-claim
irrespective of the jurisdiction-ofthe-lower court’s jurisdiction.

()

Advisory Committee Notes

TFhepurpoese-of-Rule 13 isto-grants the court broad discretion to allow claims to be
joined ir-order-to expedite the-resolution of all the-controversies between the parties in one
suit and to eliminate the-inordinate expense occasioned by circuity of action and multiple
litigation.
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Subject to the-exceptions stated in Rule 13(a), a counterclaims areis compulsory if they
arising e-out of the same transaction or occurrence that is the subject matter of the opposing
party’s claim. A Scompulsory counterclaims is are-so closely related to the-claims already
raised; that they-it can be adjudicated in the same action without creating confusion and
should be adjudicated-n-the same-action-se-as-to avoid unnecessary expense and duplicative
litigation. Rule 13 generally requires a compulsory counterclaims to be asserted in the
pending litigation to avoid waiver.

All other counterclaims are permissive and may be asserted by the defending party. If
trying the permissive counterclaim in the same case as the original claim is-tried-will create
confusion, prejudice, unnecessary delay, or increased costs, the court has the discretion to

order a separate trial on that-the counterclaim be-tried-separatehypursuant-underte- Rule
42(b).

Pursuant-Under to-Rule 13(g), a party may assert a cross-claim against a co-party if the
crossclaim arises out of the same transaction or occurrence (1) that is the subject matter of
the complaint; (2) -er-that is a counterclaim thereto the subject matter of the complaint; or
(3) that relates to any-property that-which is the subject matter of the complaint. A €cross-
claims may be a derivative claims-that asserting that the party against whom the cross-claim
is asserted is or may be liable to the cross-claimant for all or part of the claim against the
cross-claimant. A Pursuant—teo—Rule—13,—ecross-claims is are—permissive rather than
compulsory.

A party asserting a counterclaim or cross-claim may join additional parties as
defendants to the counterclaim or cross-claim pursuant-under te-Rules 19 and 20.

25



Rule 14. Third-party practice.

() When-By the Bdefendant.-May-Bring-ir—Fhird-Party-

(1)

When. A defending party may serve a summons and complaint on a nonparty

(2)

who is or may be liable to the defending party for all or part of the plaintiff’s
claim against the defendant party:

(A) After the action is commencedment-of the-action;

(B) -and-upeOn beinrg-se-authorization ed-by the court-ir-whieh- where the
action is pending;

(C) -60n a motion; and

(_)_fFor good cause shownshewn &defen@ng—paﬁy#we&us&aﬁumnmns

Defenses: counterclaim; crossclaim.

(3)

(A) Defenses. The third-party defendant (e.g., Fthe person served with the

summons and third-party complaint);—hereinrafter—caled-the—third-party
defendant-shal must make-assert his-defenses to the third-party plaintiff’s

claim as-previded-in-according to Rule 12.

(B) Counterclaim; crossclaim. The third-party defendant must assert-anrd-his
a counter-claims against the third-party plaintiff and a cross-claims against

other third-party defendants asprevided-inaccording- to Rule 13.

Defenses: counterclaim: scope.

(4)

(A) Scope of defenses. The third-party defendant may assert against the
plaintiff any-defenses whiech-the third-party plaintiff has to the plaintiff’s
claim.

(B) Scope of counterclaim. The third-party defendant may also assert any
claim against the plaintiff arising out of the transaction or occurrence that
is the subject matter of the plaintiff’s claim against the third-party plaintiff.

Crossclaim: scope; response.
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(b)

(©

(A) Scope of crossclaim. The plaintiff may assert any-elatm-against the third-
party defendant a claim arising out of the transaction or occurrence that is
the subject matter of the plaintiff’s claim against the third-party plaintiff.

(B) Response to crossclaim. If so, -and-the third-party defendant thereupen
shallmust assert his-defenses, counterclaims, and crossclaims -as-provided
traccording to Rules 12 and his—eeunter-elaims—and—eross-clalms—as

p#evldedrm—RHlelfﬂ

(5 Motion to strike, sever, or for separate trial. Any party may move to strike
the third-party claim, exfor is-severance, or for separate trial.

{a)(6) By a third-party defendant. A third-party defendant may proceed under this

rule against any nonpartypersen-net-a-party-te-the-action who is or may be liable
to him-the third-party defendant for all or part of the plaintiff’s claim made-in

the-action-against the third-party defendant.

When-By the Pplaintiff-May-Bring—ta—TFhirdParty.— When a counter-claim is
asserted against a plaintiff, the plaintiff may bring in eause-a third party te-be-brought

-under circumstances which-under-this—rule-weuld-entitlinge a defendant to do so
under this rule.-

fAdmiralty and Mmaritime Cclaims.} [Omitted].

[Former Rule 14 deleted effective May-5/1/;-2982; new Rule 14 adopted effective Juby-7/1/;
1986.]

Advisory Committee Historical Note
Effective Juhy-7/1/--1986, a new Rule 14 was adopted.— 486-490 So. 2d XVII (West

Miss. Cas. 1986).

Effective May-5/1/--1982, Rule 14 was abrogated.— 410-416 So. 2d XXI (West Miss.

Cas. 1982).

Advisory Committee Notes

It is essential that a third-party defendant’s liability for a the-third-party plaintiff’s claim

be forsome-form-of-derivative or secondary-Habiity-of-the-third-party-defendant-to-the
third-party-—plaintiff. Impleader is ret-unavailable for the-assertieng ef-an independent
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action by the defendant against a third party; even if the claim arose out of the same
transaction or occurrence as the main elatmone. But ©once a third-party claim is properly
asserted, hewever-the third-party plaintiff may assert whatever-additional claims the-third-

party-plaintiff-has-against the third-party defendant under Rule 18(a).

The requirement that-the-third-party-clatm-be-forof derivative or secondary liability may
be met-by,- for example, by an-allegatieng ef-a right of contractual or other indemnity

{eontractual-or-otherwise)}, contribution, subrogation, or warranty. But Fthe rules does not;
however- create any-derivative or secondary sueh-rights. It merely provides a procedure for

expeditinged consideration of derivative or secondary these-rights where-they-are-available
under substantive law.

An insured party has a derivative claim for indemnity against the insured party’s
liability insurer; ;—ane-the insured party may implead the party’s liability insurer; if the
insuredHs-being-sued for damages allegedly covered by the liability policy and if the insurer
ts-disclaimsing coverage under pursuantte-the liability policy.

A defendant whe-is-subject to joint and several liability for a plaintiff’s damages may
have a claim against joint tortfeasors for contribution. The fact Generathy—n-that in
Mississippis-_liability for damages imposed in civil cases based upon “fault” is generally
several only and-rather than net-joint and several-thereby- obviatesing- the need or basis
for contribution claims. But under Mississippi-Miss. Code Ann. § etated-seetion-85-5-7(4),
however,—provides—that—"“[jJoint and several liability shall be imposed on all who
consciously and deliberately pursue a common plan or design to commit a tortuous act, or
whe-actively take part in it.” The statute further-also prevides-states that “[a]ny person held
jointly and severally liable under fsuehjthis section shall have a right of contribution from
his-. . . fellow defendants acting in concert.” As a result, Fhus—Mississippi-law-grants-a
defendant whe-has-been-held jointly and severally liable for acting in concert has a right of
contribution against codefendants whe-were-also acting in concert.

A first-party insurer against loss; sued by its policyholder for sueh-the loss;— has a
derivative claim for subrogation against; ane-may-Hnplead-the person who allegedly caused
it; the insurer may implead the personthe-tess— where a right of subrogation would arise
from-if the insurers paidyment ef-the insured plaintiff’s claim.

Because the rule expresshy-allows third-party claims against one who “may" be liable,”
it is not an-objectionable to implead that the third party’s liability is contingent on the
original plaintiff’s recovery against the defendant or /third-party plaintiff.

Unlike the analogous federal rule, Rule 14 of the Mississippi Rules of Civil Procedure
MR.CP14 differs fromFedR-Civ-—P—14-in that MLR-.C-P—14-requires es-a defending
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party to obtain the court’s authorization from-the-court-based upon a showing of good cause
before such-defending—party-may-servinge a summons and third-party complaint gpon a
nonparty. Purstant-Under Rule 14 of the Federal Rules of Civil Procedure, to-Fed-R-Civ-
P-14-a defending party must obtain leave of court only if #is-filing a third-party complaint
more than 14 days after serving is-the original answer.
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Rule 15. Amended and supplemental pleadings.

(a) _Amendments.

(1)

As a matter of course. A party may amend a pleading as a matter of course:

(2)

(A) -atany-time-bBefore a responsive pleading is served;; or;
(B) Within 30 days of service if:

(1) H-apleadingis-ene-to-which-nNo responsive pleading is permitted
allowed; and
(ii) _tThe action has not been placed-set upen-for the-trial-calendar,—the

¥  oveithin thihy davs aftor it i \

When Rule 12 motion granted. When On-sustairing-a Rule 12(b)(6) motion to

(3)

dismiss for failure to state a claim upon which relief can be granted; or a Rule

12(c) —pursuant-toRule12(b}{6),—er—motion for judgment on the pleadings;
pursuantte-Rule-12(e) is granted, as long as matters outside the pleadings are not
presented at the motion hearing, leave to amend shal-must be granted when

justice so requires wpon condltlons and W|th|n a tlme perlod the court as
determinedecidesd-by m

When otherwise. Otherwise, a party may amend a— pleading only by leave of

(4)

court or upon the adverse party’s written consent of the adverse party; leave shat
must be freely given when justice se-requires._it.

Response to amended pleading. Unless the court orders otherwise, Aa party

shal-must plead in response to an amended pleading within the longer of:

(A) withintThe time remaining for respondingse to the original pleading; or
b)}(B) withinten-10 days after service—of-the amended pleading—whichever

pertod may be longer, unless the court otherwise orders is served..

(b) _Amendment to Sconform to the Eevidence.— When—Issues not raised by the
pleadings are-tried by expressed or implied consent of the parties must-they-shal be
treated in all respects as if they had been raised in the pleadings.
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(1) When. Sueh-aAmendingment of-the pleadings as may be necessary to eause

(2)

them-to-conform to the evidence and to raise these issues may be requested in

made—upen-a party’s motion—-ef-anyparty—-at-any-time, including even-after
judgment. +bBut failing ure-se-to do so amened-does not affect the result of the

trial of these issues.

Trial objection. At trial, }if evidence is objected to at-the-trial-on-the-ground-that

as outside itis-net-within-the-issues asserted made—byin the pleadings, the court
may allow the pleadings to be amended. The court ard-shal-must do so freely
when-if the-presentingatien ef-the merits of the action will be subserved thereby
and if the objecting party fails to satisfy-the-courtshow that-the-admittssieng of
suehthe evidence would prejudice the-maintaining ef-the action or defense upon
the merits.

(A) Continuance. The court may grant a continuance to enable the objecting
party to meet sueh-the evidence.

fe)}(3) Amendment when justice so requires. Fhe-A court is-te-beshould liberally

-granting permission to amend when justice so requires.

(c) Relation Bback-ef-Amendments.

(1)

Same conduct, transaction, or occurrence. Whenever the claim or defense

(2)

asserted-in the-an amended pleading arose out of the conduct,— transaction, or
occurrence setforthstated or attempted to be setforthstated in the original
pleading, the amendment relates back to the date of the original pleading.

Amending party. An amendment changing the party against whom a claim is

asserted relates back if it arose out of the conduct, transaction, or occurrence
stated or attempted to be stated in the original pleading the-feregoing-provision
is-satistied-and_if;- within the period provided-stated in by-Rule 4(h) for servingee
ef-the summons and complaint; the party to be brought in by amendment:

@—

2)—hHas received sueh-notice of the institution of the action to the extent that
the party will not be prejudiced in maintaining the party’s defense on the
merits;; and

(A)

(B) kKnew or should have known that, but for a mistake concerning the identity
of the proper party, the action would have been brought against the party.
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(3) Rule 9(h) amendment. A Rule 9(h) A-amendment pursuant-to-Rule-9(h)-is not
an amendment changing the party against whom a claim is asserted and sueh
amendmentrelates back to the date of the original pleading.

(d) {e)-Supplemental Ppleadings.— YpeOn a metien-ofapartymotion, reasonable notice,

and just terms, the court may -tpenreasenable-notice-and-upon-such-terms-as-arefust;
permitallow the-a party to serve a supplemental pleading setating ferth-transactions,

occurrences, or events which-that have happened since the_-date of the original
pleading-seught-to-be-supplemented.-

(1) Permission may be granted even though the original pleading is defective in its
statiementg of-a claim for relief or a defense.

(2) _Ifthe court rdeems-equires it-advisable-thatthe adverse party to plead in response
to the supplemental pleading, it shal-must se-order_the party to do so and ;
specifying the time thereferfor pleading.

[Amended effective Juhy-1,-19987/1/98; amended effective- Apri-17-20034/17/03 to allow
amendments on dismissal under Rule 12(b)(6) or judgment on the pleadings under Rule
12(c) where the court determines-decides that justice so requires.]

Advisory Committee Historical Note

Effective Juby-7/1/-1998, Rule 15(c) was amended to state that the relation back period
includes the time permitted-allowed for service of process under Rule 4(h).

Advisory Committee Notes

Unlike the analogous federal rule, Mississippi Rule of Civil Procedure 15(a) variesfrom
Federal Rule-15(a)-in-that-places no limit on the number of amendments as a matter of

course; the federal rule peFmﬁ&allows a party to amend the pleading only once as a matter
of course. : G 3
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Rule 16. Pre-trial procedure.

(a) Pretrial conference.

(1) When. On trany-action-the-courtmay-en-its own or metion-or-en-the-a party’s

(2)

motion-ef-any-party, the court may order the parties’ attorneys to appear at least
20 days before trial for one or more pretrial conferences. And must do so on a

motion by all parties.

Purpose; court action. At a pretrial conference, the court and parties may

consider the following subject matter, and the court may take appropriate action

regarding it:

(A)

The possibility of settling the action;

(B)

Simplifying the issues:

(C)

Amending the pleadings if desirable or necessary:

(D)

Itemizing expenses and special damages;

(E)

Limiting the number of expert witnesses:

(F)

Exchanging reports by expert witnesses expected to testify at trial;

(G)

Exchanging medical reports, medical records, billing records, and similar

(H)

documents to the extent doing so does not waive the physician-patient
privilege;
Referring matters to a master:

()]

Imposing Rule 37 sanctions;

(J)

Obtaining admissions and stipulations about facts, documents, and other

(K)

exhibits to avoid unnecessary proof;
Proposing jury instructions or findings of fact and conclusions of law

subject to subsequent amendments or supplements as justice may require;
and
Other matters that may aid in disposing of the action.
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(1) Fhe-courtmay-enteran-orderreciting-the-After a pretrial conference, the court

may issue an order regarding all action taken at it, including: action-taken-at-the
conference

(A) Amendments -the-amendments-alowed-toto the pleadings;

(B) and-the—aAgreements made by the parties as to any—other matters
considered at the pretrial conference; -censidered

(C) ane-lLimiting issues for trial to those not disposed of by admissionss or
agreements of counsel; and

(D) Other similar subject matter. s-efeceunsel-and

(2) The -sueh-eorder_—when-entered-shal-controls the subsegquent-course—of-the

action’s course; unless the court modifies it to prevent manifest injustice. &

he trial ifoct iniustice.
[Amended effective Mareh-3/1/-1989; Apri-4/13/-2000.]

Advisory Committee Historical Note

Effective Apri-4/13/--2000, Rule 16 was amended to allow the conference to be held
pursuant-on te-the court’s motion.— 753-754— So. 2d. XVII- (West Miss. Cas.. 2000.)

Effective Mareh-3/1/-2989, Rule 16 was amended to abrogate provisions for a pretrial
calendar.— 536-538 So. 2d XXI (West Miss. Cas. 1989).
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Rule 16aA.— Recusal motionMetiensferrecusal.-ofjudges

Metions-A motion seeking thereeusal-of-a judge’s recusals shal-must be timely filed
with the triaHudgecourt. Procedures in t-anrd-shal-be-governed-by-procedures-setforth-in
the Uniform Rules of Circuit and County Court Practice ang-or the Uniform Rules—of
Chancery Court Rules control a motion for recusal.

Practice.

[Adopted, April-4/4/-2002.]

Advisory Committee Historical Note [Rule 16A]

Effective April-4/4/-2602, Rule 16A and the Comment-Advisory Committee Historical
Note were adopted.— 813-815 So.
2d LXXXI (West Miss. Cases 2002).
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CHAPTER-SECTION P4.— PARTIES

Rule 17. PartiespPlaintiff and defendant; capacity.

(a) Real Pparty in tinterest.

(1) _Who may sue. Every-An action shal-must be prosecuted in the name of the real

party in mterest An%xeeute#adm%rate#ga&dmn—b&ﬂee—tmstee—arpaﬁy

e#a—palct%au{he%ed—b%sta%u{&The followmq may sue in h+sra representatlve
capacity without joining with—him-the party for whose benefit the action is

brought:

(A)

An executor:

(B)

An administrator:

(C)

A quardian;

(D)

A bailee;

(E)

A trustee;

(F)

A party with whom or in whose name a contract has been made for the

(G)

benefit of another: or
A party authorized by statute.

a)(2) Not basis for dismissal. The court may —NMNnot dismiss an action shal-be

dismissed-on the-grounds thatit is not prosecuted in the name of the real party in
interest until a reasonable time has been allowed after objection for the real party

In interest’s ratification, cation-ef-commencement-of-the-action-by—er-joinder,

or substitution. The real party in interest’s -of-the-realparty-tr-nterestand-suech

ratification, joinder, or substitution shat-hasve the same effect as if the action
had been commenced in the name of the real party in interest.

(b) Subrogation Ccases.— In a subrogation cases, regardless of whether subrogation has
occurred by operation of law, assignment, loan receipt, or otherwise, H-the-subroger
no-longer-has-a-peecuniary-interest-in-the-clatm-the action shalk-must be brought in the

subrogee’s name _-of-the-subregee—if the subrogor no longer has a pecuniary interest
in the claim

b}(1) If the subrogor still has a pecuniary interest in the claim, the action shal-must

be brought in the subrogor’s and subrogee’s names-ef-the-subrogor—and-the
subrogee.
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(c) Infants; -erPersens-Under-Llegal Bdisability.— When_ever-a party te-an-action-is
an infant or is is-under legal disability and has a representative duly appointed under

the-Mississippi laws of the-State-of-Mississippi-or the laws of a foreign state or country,
the representative may sue or defend on behalf of such-that party.

(1) Guardian ad litem. An unrepresented party defendant who is an infant or is

under legal disability-ane-is-net-serepresented may be represented by a guardian

ad litem appointed by the court when the-ceurt-considers—such—appointment
necessary for the-protectiong ef-that defendant’s the-interest-ef-such-defendant.

The guardian ad litem shal-must:

(A) bBe a Mississippi resident; -ef-the-State-ef-Mississippi-shah
(B) _fFile his-consent and oath with the clerk;; and s
(C) halgGive suech-bond as the court may require.

(2) _The court may make-issue any-other orders H-deems-proper for the-protectieng
ef-the defendant.

(3) When the-interest-ef-an unborn or unconceived person’s interest is before the
court, the court may appoint a guardian ad litem for sueh-that person’s interest.

e)(4) If an infant or incompetent person does not have a duly appointed
representative, the person may sue by his-a next friend.

(d) When Gguardian Aad Llitem required; Hew-Cheselection.— When ever-a guardian
ad litem is requiredshaH-be-neecessary, the court r-whichwhere the action is pending:

(1) -shal-Must appoint an attorney to serve in that capacity;

I B L T e e

Order payment of a reasonable fee or compensation te-be-aHowed-and-patd-to
sueh-the guardian ad litem for rendered his-services-rendered--such-cause; and

{eh(3) Require the guardian ad litem’s fee or compensation to -te-be taxed as a-part
of the-costs in such-the action.

(e) Public ©officers.— When a public officer sues or is sued in his-an official capacity,
the person may be described as a party by his-official title rather than by name. +-bBut
the court may require his-the officer’s name to be added.
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Rule 18.— Joinder: ef-claims; -and-remedies.

(&) Joinder of Sclaims.— A party asserting a elaim-torelief-as-an-original-claim, counter-

claim, cross-claim, or third-party claim; may join; either as independent or as-alternate
claims; as many claims as the phartys has against an opposing party.

(b) Joinder of Rremedies.- Prior to these rules, Wheneverif a claim is-\was ene-heretofore
cognizable only after another elaim-one whass been-prosecuted to a-conclusion, the
two claims may be joined in a single action. ;-bBut the court shal-must grant relief in
that action only #-accordiangee witoh the parties’ relative-substantive rights-ef-the
Lo,

o)

Advisory Committee Notes

Rule 18(a) eliminates any-restrictions on claims that may be joined in actions in the
Mississippi courts-ef-Mississippt. Rule 18(a) permits-allows legal claims, anrd-equitable
claims, or any combination of them to be joined in one action; a party may also assert
alternative claims for relief, and consistency among the claims is unetbeinrg-necessary. As
a re;-censegquentlty, an election of remedies or theories will not be required at the pleading

stage-of-Hitigation.

Since Rule 18(a) deals only with the scope of joinder at the pleading stage and not with
questions of trial convenience, jurisdiction, or venue, a party should be permitted-allowed
to join all claims against an opponent as a matter of right. The rule proceeds on the theory
that-no inconvenience can result from the—joinder of ary-two or more matters in the
pleadings and;-but only from trying two or more matters together --if at all.
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Rule 19.— Required Jjoinder of paertiesens-nheeded-forjustadjudication.

(a) (a)-Persons to Bbe Jjoined if Ffeasible.— A person whe-is-subject to the court’s
jurisdiction ef-the-court-shal-must be joined as a party in the action if:

(1) #In the perison’s absence complete relief cannot be accorded among those
already parties;; or

comull

(2) _he person claims an interest relating to the subject of the action and is so situated
that thedispositieng of ithe action-in the perison’s absence may:

(A) _{HaAs a practical matter impair or impede the perison’s ability to protect
that interest; or

2)}(B) Subject {H#)-Heave-an existing ry-of-the-persons-already-partyies subject
to a-substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by-reasen-ofecause of the perison’s claimed interest.

(3) _If the person has not been se-joined_as required, the court shal-must order that
the person be made a party.— H#-he-A person who should join as a plaintiff but
refuses to do so_;—he-may be made a defendant or; if A—a-proper—€ase, an
involuntary plaintiff.

(b) Determination-by-Court-\WhWhen ever-Jjoinder is Nnot Ffeasible.— If a person as
deseribed-in Rsulebdivision 19(a) hereef-cannot be made-apartyjoined, the court shal
must determine—decide whether in equity and good conscience the action should
proceed among the-existing parties befere—it-or should-be dismissed because the
absent person is being-thusregarded-as-indispensable.— The factors tfor bthe court to

considered by-the-ceurt-include:

(1) Fist—tTo what extent a judgment rendered in the person’s absence might be
prejudicial to that personis or those already parties;

(2) seeendtThe extent to which; by-protective provisions in the judgment, by-the
shaping of relief, or other measures_can lessen or avoid; the prejudice-canbe
fesseaodorarecod,

(3) _third;-wWhether a judgment rendered in the person’s absence will be adequate;
and

b)(4) fourth~w\Whether the plaintiff will have an adequate remedy if the action is
dismissed for nonjoinder.
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{e)}—Pleading Reasensfer-Nnonjoinder.- To the extent known to the pleader, Aa pleading

asserting a claim for relief shal-must state the names;-H-knewn-to-the-pleader; of any
persons as-deseribed-in subdivision-Rule 19(a){H)threugh{2) who are not joined; and

the reasons why-they-are-netjoined.
(O
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Advisory Committee Notes

Compulsory joinder is an exception to the general practice of giving the plaintiff the
right to decide who shal-will be parties to a law-suit; although a court must take
acknowgnizaneledge of-this traditional prerogative in exercising #s-discretion under Rule
19, plaintiff’s choice will have—to—be compromised when significant countervailing
considerations make the-joinder of particular absentees desirable.

There are at least four main questions to be considered under Rule 19: (1) first-the
plaintiff’s interest in having a forum; seecend;(2)- the defendant’s wish-interest in te
avoiding multiple litigation, inconsistent relief, or sole responsibility for a-liability shared
with another; (3)third; an outsider’s the-interest in joinderef-an-outsider-whom-t-would
have-been-desirable-tojoin;; and (4) fourth,-the court’s and public’s interest ef-the-courts
and-the-public-in completely, consistently, and efficiently settling ement-ef-controversies.
This list is by no means exhaustive or exclusive; pragmatism controls.

There is no precise formula for determining whether a particular nonparty must be
joined under Rule 19(b). The decision has to be made in terms of the-general policies of
avoiding multiple litigation, providing the-parties with complete and effective relief in a
single action, and protecting the-absent persons from the-possible prejudicial effect ef-due
to deciding the cases without them. Aeccountalso—must-betaken—of-w\Whether other
alternatives are available to the litigants_must also be considered. By its very nature Rule
19(b) eaHs—requires fer—determinations that—are—heavily influenced by the—facts and
circumstances of individual cases.
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Rule 20.— Permissive joinder of parties.

(a) Permissonsive who may be Jjoineder.

(1) _Plaintiffs. AHpPersons may join in one action as plaintiffs if:

(A) -tThey assert any right to relief jointly, severally, or in-the-alternatively
witrh respect tof or arising out of the same transaction, occurrence, or
series of transactions or occurrences;; and

(B) _#-aAny question of law or fact common to all of thesem persens-will arise
in the action.

(2) Defendants. Al-pPersons may be-joined in one action as defendants if:

(5 Shemsossoredlnenine e b s o e e npendee 2 D e
right to relief is asserted against them jointly, severally, or alternatively
witha-_respect tof or arising out of the same transaction, occurrence, or
series of transactions or occurrences;; and

(B) A question of law or fact common to all defendants will arise in the action.

Nelther Aa plalntlff nor a_ defendant needs ntot be mterested in obtaining or
defending against all demanded the-relief.-demanded— Judgment may be given
for one or more of the plaintiffs according to their respective rights to relief; and
against one or more defendants according to their respective liabilities.

(b) Separate Ftrials.— The court may make-such-orders-as-wi-prevent a party from being

embarrassed, delayed, or spubjected to expense byif -the-inelusion-of-a-party-against
whom-the-party—asserts-no claim is asserted against or by anrd-whe-asserts-ho-claim

against-the party. The court —ard-may also order separate trials or-make-_otherwis
orders to-prevent delay or prejudice.

[Amended February-2/20/2004 to make rule gender neutral.]

Advisory Committee Notes

Rule 20(a) permits-allows joinder in a single action of all persons asserting or defending
against a joint, several, or alternative right to relief if (1) that right arises out of the same
transaction or occurrence or series of transactions or occurrences and (2) presents a

45



common question of law or fact. The phrase “transaction or occurrence” requires that-ther
existence of-be a distinct litigable event linking the parties. Rule 20(a) simply establishes a
procedure under which several parties’ demands arising out of the same litigable event may
be tried together and;-thereby avoidsing the court and parties’ the-unnecessary loss of time
and money te-due to the-ceurt-and-theparties-that-the-duplicate presentation of the-evidence

relating to facts common to more than one demand for relief-weuld-entail..

Joinder of parties under Rule 20(a) is not unlimited as is joinder of claims under Rule
18(a). Rule 20(a) imposes two specific prerequisites to the-joinder of parties: (1) a right to
relief must be asserted by or against each plaintiff or defendant relating to or arising out of
the same transaction, occurrence, or the same series of transactions or occurrences; and (2)
some question of law or fact common to all the parties will arise in the action.

Both of these requirements must be satisfied r-orderto-sustain-partyjeinrderunder Rule

20(a). See Am.erican- Bankers, Inc. of Florida v. Alexander, 818 So. 2d 1073, 1078
(Miss. 2001).

Hewever-But even if the transaction requirement cannot be satisfied, there-alwaysisa
possibility always exists that_-under the-proper circumstances, separate actions can be
instituted and then consolldated for trial under Rule 42(a) if there is a question of law or
fact common to all the-parties. See Stoner v. Colvin, 236-Miss—736,748,-110 So. 2d 920,
924 (1959) (courts of general jurisdiction have inherent power to consolidate actions when
called for by the circumstances). If the-eriteria-6f-Rule 20 criteria are otherwise met, the
court should consider whether different injuries, different damages, different defensive
postures, and other individualized factors will be so dissimilar as to make managing Rule
20 consolidated ement-ef-cases- consehidated-underRule-20-impractical. See Illinois Cent.
R.R. Co. v. Travis, 808 So. 2d 928, 934 (Miss. 2002) (citing Demboski v. CSX Transp., Inc.,

157 F.R.D. 28 (S.D. Miss. 1994)-cited-with-approvatin-HHneis CenR-R-CovTravis 808
R e

In order to allow the court to make-a-promptly dectermidnatione ef-whether joinder is
proper, the factual basis for joinder should be fully disclosed as early as practicable, and
motions questioning joinder should be filed_—where possible; sufficiently early to avoid
delaying s-ia-the proceedings.
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Rule 21.— Misjoinder and nonjoinder of parties.

Misjoinder of parties is not greund-a basis for dismissingal-of an action.— Parties may

be dropped or added by court order efthe-court-on a party’s motion ef-anyparty-or the
court ef-on its own ritiative-at any stage of the action and on sueh-terms that as-are just.

Any claim against a party may be severed and proceeded with separately.
Advisory Committee Notes

Rule 21 applies, for example, when: (1) the joined parties do not meet the-reguisites-of
Rule 20 _requirements; (2) no relief has been demanded from one or more of the parties
joined as defendants; (3) no claim for relief is stated against one or more of the defendants;
or (4) one of several plaintiffs does not seek any-relief against the defendant and is without
any real interest in the controversy.

Rules 17 and 19 should be used as reference points for what is meant by nonjoinder in
Rule 21. Fhus-Rule 21 simply describes the procedural consequences of failing to join a
party as required in Rules 17 and 19.
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Rule 22.— Interpleader.
(a) _Plaintiff or Bdefendant.

(1) Plaintiff. When the plaintiff is or may be exposed to double or multiple liability,
a pPersons havirg—with a claims against the plaintiff may be joined as a

defendants and required to interplead-when-their-claimsare-such-that the plaintiff
s or may he exposed to double or multiple liability.

(A) Joinder is proper even though:

(i) His-net-ground-for-ebjection-to-thejoinder-that-Tthe claims of the

several claimants or the titles on which their claims depend do-net
have-lack a common origin, -erare adverse to and independent of one
another rather nethan identical; -but-are-adverse-to-and-independent
ofone-another-or
o
(i) _tThe plaintiff davenires that-he-is-netliabilitye in whole or in part to
oaney or al-mof-thre claimants.

(2) Defendant. A defendant exposed to similar liability may ebtain—sueh—iseek
interpleaderer by way of cross-claim or— counter-claim.

@)(3) Relation to Rule 20. Theprovisiens-of-this rule supplements and does not
any-way-limit the-joinder of parties permittee-in Rule 20.

(b) Release Ffrom Lliability; Bdeposit or Bdelivery.

(1) _Any party seeking interpleader ;-asunder-previded-in- sRubdivisionle 22-(a):

(A) -ofthisrule-mMay deposit with-the-ceurt-the claimed amount elaimedwith
the court;

(B) ;ordDeliver to-the-courtoras-otherwise-directed-by-the-court-theclaimed

property to the court; or
(C) Deliver claimed property as the court otherwise orderselaimed.

———ahd-Tthe court may thereupen—erder—such—party-discharge thed party from
liability as to suethose claims, and the action shal-continues as-between the

claimants of tsuehe money or property.

@
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Advisory Committee Notes

The protection afforded by interpleader takes several forms. Most significantly, it
prevents a stakeholder from being obligated to determine-decide at the istakeholder’s peril
which claimant has the better claim. -and~aWhen the stakeholder himself-has no interest
in the fund, interpleader forces the claimants to contest what essentially is a controversy
between them without embroiling the stakeholder in the litigation over the merits of the
respective claims. Even if the stakeholder wholly or partly denies liability -eitherir-whele
er-i-part-as to one or more ef-the-claimants, interpleader still protects the stakeholderim
from the-vexation-ef-multiple suits and the-pessibiity-of-multiple-liability that could result
from adverse determinations in different courts. FhusAs a result, interpleader can be
employed to reach an early and effective determination of disputed questions withile a
conseguent-saving of-the parties from trouble and expense. -fer-the-parties—LAs-ike s-true
of-the-other liberal joinder provisions in these rules, interpleader alse-benefits the judicial
system by condensing numerous petential-individual actions into a single comprehensive

unit while saving court -with-aresulting-savings-ta-court-ttime and energy.-

Interpleader also can be used to protect the-claimants by bringing them together in one
action and by reaching an equitable division of a limited fund. This situation frequently
arises when the insurer of an alleged tortfeasor is faced with claims aggregating more than
its liability under the policy. If Were-anan insurance company were required reguired-to
await until claims were reducedtion-ef-claims- to judgment, the first claimant to obtain sueh
a judgment or to negotiate a settlement might appropriate all or a disproportionate share of
the fund before otheris feHew-claimants were-able-to-established their claims. The resulting
difficulties sueh-a race to judgment poses peses-for the insurer; and the-unfairness which
may—result-to some claimants; are among the-principal evils the interpleader device is
intendsed to remedy.

An additional advantage of interpleader to the claimant is that it normally involves a
deposit of the-disputed funds or property in court. The deposit;-thereby eliminatesirg much
of the delay and expense that-often associatedttends with the-enforcingement ef-a money
judgment.

The primary test for determining the propriety of interpleading the-adverse claimants
and discharging the stakeholder is whether the stakeholder legitimately fears multiple
vexations directed against a single fund.

Ordinarthy+nterpleader ordinarily is conducted in two “stages.” Ha-the-fFirst, the court
hears evidence to determine—decide whether the plaintiff is entitled to interplead the
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defendants. H-the-sSecond-stage, the court a-dectermidesnation is-made-on-the-merits-of

the-adverse claims on the merits and; if appropriate, H{-appropriate—on-therights—of-an
interested stakeholder’s rights.-

After the stakeholder has paid the disputed funds into court; or given bond-therefor;,
and once tthe claimants have had notice and an opportunity to be heard, the court
determines-decides whether the stakeholder is entitled to interpleader relief. If so, the court
will enteran-order—+equiring the claimants to interplead_and -andi—if the-stakeholderis
disinterested;, discharging-discharge the stakeholder from the proceeding and from-further
liability with-regarding -te-the interpleader fund. The court may also permanently enjoin
the claimants from further—subsequently harassing the stakeholder with the claims or
judicial proceedings.

TFhere-is;-however-But ne-an inflexible rule that the proceeding must be divided into
two stages does not exist. The entire action may be disposed of at one time in cases where,
for example, the stakeholder has not moved to be discharged or has remained in the action
by reason of an interest therein_it. In the event that deciding the second one does not resolve
another dispute between the stakeholder and prevailing claimant or among prevailing

claimants, Fthere may even be a third stage.;

Trial during stages later than the first is also appropriate for counterclaims raised by the
claimants_like ;—sueh—as-those alleging an independent liability; and for cross-claims
between claimants which are held—appropriate for resolvatieng in the course of the
interpleader proceedings.
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Rule 23. Class actions. -[eOmitted].
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Rule 23.1, Shareholder dderivative actions. by-shareholders-[oeOmitted].
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Rule 23.2. -aActions relating to unincorporated associations.- [Omitted].
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Rule 24. Intervention.

(&) _{a)Intervention of Rright.

(1) _When. YpeOn a timely appheationmotion, anyone musthall be permitted

allowed to intervene in an action:

H(A) wWhen a statute confers an unconditional right to intervene; or
2}(B) wWhen the apphieant-movant claims an interest relating to the property
or transaction which_is the subject of the action, and he-is-se-siuated-that
the-as a practical matter, didispositiong of the action may as-apractical
matter-impair or impede theis ability to protect that interest; unless existing
partiesthe—applicant’s—interestis adequately represent_ited—by—existing
Lomen

(b) _{b)-Permissive tintervention.

(1) _When. YpeOn a timely moapphication, anyone may be permitted-allowed to

intervene in an action:

(A) wWhen a statute confers a conditional right to intervene; or
2}(B) wWhen a common question of law or fact exists between a movant’s f

apphicant’s—claim_or -er-defense and the main action-have-a-guestion-of
e

(2) Government officer or agency: when; factors to consider.

(A) When. An Wofficer or agency may intervene in the action on a timely
motion when hen-aa party’s claim or defense relies:

(1) -to-an-actionrehesforground-of-claim-or-defense-upoOn any statute

or —er—executive order administered by a federal or —er—state
governmental officer or -er-agencys;; or

(il) _-er-On a upen-any-regulation, order, requirement, or agreement issued
or made pursuandert te-the statute or-e+- executive order.;

(B) Factors to consider. the-officer-oragency-upon-timely-application-may-be
permitted-to-thtervene-in-the-aetion—In exercising #s-discretion, the court
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musthaH consider whether the intervention will unduly delay or prejudice
the-adjudicatieng ef-the original parties’ rights-ef-the-eriginal-parties.

(c) _Procedure.

(1) Motion; service. A person dseeskiring to intervene musthal serve a motion to
intervene wpon the parties asprovided-iunder Rule 5.

(2) Form. The motion mushatH state the grounds therefor it and shal—be
accompanied by a pleading setating ferth-the claim_or -er-defense for which
intervention is sought.

{e)(3) Statutory right. The same procedure musthal be followed when a-statute
ghves-a right to intervene_is based on a statute.

(d) Intervention by the-Sstate.- A party asserting a statute is unconstitutional must notify
the Mississippi Attorney General within enough time to afford an opportunity to
intervene and argue that question +in any action:

(1)  )-+tTo restrain_or —er-enjoin the-enforcement, operation, or execution of a
Mississippi ny-statute ef-the-State-of-Mississippi-by restraining_or -er-enjoining
the action of any state officer; -efthe-State-erany-political subdivision; -thereof;
or the-action-of-any-agency, board, or commission acting under state law;—a

which- where a claim is-asserted-that the statute underwhich-the-action-seught
to-berestrained-er-enjoined-is te-be-takenis-unconstitutional is asserted; or

(2) _;er{2)}fFor Rule 57 declaratory relief that includes brought-pursuantto-Rule- 57
m%eh+declaratleng or -er-adjudicatieng ef-the unconstitutionality of any

Mississippi statutee#theé%a%&e#k#wswsrpp%m%g%h&mmﬂeqﬁested%he

Advisory Committee Notes

Rule 24 requires the court to balance the-interests of the would-be intervenor against
the-burdens sueh-intervention might pose on thesexisting already-parties or on the judicial
system’s economic and efficient disposition of the case. If one of the criteria for
intervention as a matter of right is met and if the would-be intervenor files a timely
appheationmotion-ferintervention, intervention musthal be allowed. See Dare v. Stoke, 62
So. 3d 958, 959 (Miss. 2011). A trial court has discretion when ruling on a timely motion
tfor permissively interventione and “may permissively grant or deny a motion to intervene,
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provided there is a common question of law or fact and the motion was timely filed.” See
Madison HMA, Inc. v. St. Dominic-Jackson Mem’l Hosp., 35 So. 3d 1209, 1215 (Miss.
2010).

Apphications—A motion to intervene as of right or for permissive intervention

purstandert to-Rule 24(a) and Rule 24(b) erto—permissively-tntervenepursuant-to-Rule

24(by-must be timely. Rather than including Fherule-deesnot-set-out-any-specific time
limits_in the rule, —tnsteads-trial courts should are-te-weigh the following four factors when

determining—deciding timeliness: “(1) the length of time during which the would-be
intervenor actually knew or should have known of his-an interest in the case before he
petitioninged for leave to intervene; (2) the extent of the-prejudice thatthe-existing parties
to the litigation may suffer as a result of the would-be intervenor’s failure to apply for
intervention as soon as he-an interest in the case was actually kneown or reasonably should
have been known-ef-his-interestin-the-ease; (3) the extent of the-prejudice that-the would-
be intervenor may suffer if his-petition for leave to intervene is denied; and (4) the existence
of unusual circumstances mitigating etther—for or against a—dectermidrationg that-the
appheation-motion is timely.” See Hood ex rel. State Tobacco Litig.atien v. State, 958 So.
2d 790, 806 (Miss. 2007). A trial court has discretion to Fhe—ddecideetermination of
whether a_ motion r-appheation-to intervene is timely -is-committed-to-the-diseretion-of-the
trial-ceurt-and will not be overturned on appeal absent an abuse of discretion.
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Rule 25. Substitutieng ef-parties.

(&) (a)Death.

(b)

(©)

(1)

Substitution if not extinguished. H-If a party’s- dies-ath dnd-the-claim-is-roes

(2)

not thereby-extinguish_a claimed, on a motion to do so, the court mushtah;
upenmetion-order substitution of the proper parties.

(A) _The motion for substitution may be made-filed by any party or by-the
deceased party’s successors_or -e+representatives-ef-the-deceased-party.

The motion and_a-tegetherwith the-notice of hearing; musthaHl be served
on nonthepartles and partles asqerewded—w ccordlng to Rules 4 and and 5

H(B) The action musthal be dismissed without prejudice as to the deceased
party if the motion for substitution is not filmaded within airety-90 days
after the death is suggested upen-in the record by servienge ef-a statement

of the fact of the death _as stated in Rule 25(a)(1)(A).-as-hereinprovidedfor
LACSORH e -SRI e e

Contlnuatlon Afta-ther a p reventy’s ef—th&death %f—en&ewuer&ef—the
3 2 which-theif the right
seutho be enforced survives only to or agalnst themaeuwtwwn ingg plaintif

or-oenlty-agaienst,-the-surviving-defendants; the— action does not abate.— The
death musthaHl be suggested upein the record, and the action musthal proceed

in favor of or against the surviving parties.

Legal Bdisability.— If a party comes under a-legal disability, the-eetrt-tpon a motion
served as provided-stated in Rule 25subdivisien-(a)(1)(A), -efthis+ule court may allow
the action to be continued by or against thise party’s representative.

Transferring -ef-tinterest.— If n-case-ef-any-transferof-an interest is transferred, the
action may be continued by or against the original party; unless on a motion served as

stated in Rule 25(a)(1)(A) the court upen—metien—directs the persen—to-whem-the

m{erest—letransferreed to be substltuted or |0|ned in the actloneHemeel—weh—the
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—Public-Officers;—Death or Sseparation Frofm_public ©officer.— When a public
officer is a party to an action in anhis official capacity and durieshg-its-pendenecy-dies,
resigns, or otherwise ceases to hold the office while the action is pending, the action
does not abate, and thise officer’s successor is automatically substituted as a party.
ProceedingsfFollowing the substitution, proceedings musthal be in the party’s name
ofthe-party, but ary misnomer not affecting the parties’ substantial rights efthe-parties
mushaHt be disregarded.— The court may Anr-order ef-substitution may-be-entered-aat
any time; --but-failing to do so the-emission-to-does entersuch-an-erdershal-not affect
the-substitution.

(d

Advisory Committee Notes

The suggestion of death does not have to identify the decedent’s successors or
representatives to be substituted as the real party in interest. See Clark v. Knesal, 113 So.
3d 531, 536 (Miss. 2013). Although the rule requires thatservice-ef-the suggestion of death
to be served upon a non-partyies be-accomplished-n-accordaingee witoh Rule 4, itherule
does not indicate which non-partyies must be served with the suggestion of death se-as-to
trigger the ninety90-day time period. An tinterested non-partyies must be served if the
nonparty’s whese-rights may be cut off by the nirety90-day limits-must-be-served. See
Hurst v. SW Miss. Legal Servs., 610 So. 2d 374, 386 (1992) (defendant’s failure to serve
the-named executrix of the-deceased plaintiff’s estate with the-suggestion of death rendered
the-suggestion-of-death ineffective even though the-executrix may have had actual notice
of the-suggestion of death); Knesal, 113 So. 3d at 537 (defendant—/counterplaintiff whe
was-properly served with the-suggestion of death could not argue that-the-failure to serve
the-plaintiff—{counter-defendant’s ren-partynonparty successors rendered the-suggestion

invalid because: (1) the—failure to serve the—plaintiff/counter-defendant’s—hon-party
sueeessers-did not affect the-defendant/counter-plaintiff’s-opportunity to file amotion to
substitute; and (H2) service upon the-decedent’s successor was-impossible because there
Was-no existing estate or personal representative upen-to whoem-the-suggestion-of-death
could-have-been-served). The rule contains no restriction on who may file and serve the
suggestion of death; the decedent’s lawyer may file and serve it. dKnesal-, 113 So. 3d at
538.

As Fhe-general Rule 6(b) provisions efRule—6(b)}-apply to motions to substitute;
aceordingly, the court may extend the period for substitution if timely requested.

StmHarbyLikewise, the court may allow substitution ate-be-made—after expiration of the
ninety90-day period on a showing that that-the-failing ure-to act earlier was-the-resulted
efrom excusable neglect. See Knesalid. -113-Se-—3d-at 539.

58



If the named plaintiff was deceased at-wthen itime-the-eriginal-complaint was filed, then
the original complaint is null and void, -and the real party in interest cannot be substituted
as the proper plaintiff because no a-valid action was rever commenced.
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GHAPTERSECTION 5V. BEPOSHHONS-AND-DISCOVERY

Rule 26. General provisions governing discovery.y

(a) Discovery—Methods.— Parties—may—obtain—discovery—by—ene—or—more—of the

(b)

fellewingUnless the court orders otherwise under Rule 26(c) or (d), the frequency of
discovery methods is unlimited. Parties may obtain discovery by one or more of the
following methods: +methods:

(1) _dDepositions upen-by oral examination-erwritten-guestions;
(2) Deposition by written questions;

(3) _-w\Written interrogatories;

(4) __pProduction of documents or things;

(5) _-erpPermission to enter gponto land or other property;- for inspection and other
purposes; and

fa)(6) rRequests for admission. Unless-the-court-orders-otherwise-undersubdivisions

Scope-ef-Discovery. Unless etherwise-the court orders otherwise Hmited-by-orderof

the-court-in-accordiangee witoh these rules, the scope of discovery is as follows:

(1) __In General.

(A) A Ppartyies may obtain discovery regarding any nonprivileged matter:

(1) snotprivileged,-which-is+rRelevant to the-issuesraised-by-a party’s

claim or defense; and
(i1) Proportional to the needs of the case.

(B) Whether a nonprivileged matter is proportional to the needs of the case
depends on:

(1) The importance of the issues at stake in the action;

(i1) _The amount in controversy:;

(i) The parties’ relative access to relevant information;

(iv) The parties’ resources:;

(v) _The importance of the discovery in resolving the issues; and
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(vi) Whether the burden or expense of the proposed discovery outweighs
its likely benefit.

(C)__The discovery may include:

(1) The existence, description, nature, custody, condition, and location of
books, documents, electronic data, magnetic data, or other tangible
things;

(i) The identity and location of persons having knowledge of a
discoverable matter; and

(iii) The identity and location of persons who may be called as witnesses

e ) ) ) e info o )
madmlsabl&at—the—mal—#—the—nnformatlon W|th|n thls scope of dlscoverv

does not need to be admissible in evidence to be discoverable. seught

(2) Insurance Aagreements.— A party may obtain discovery of the-existence-and
contents-ef-any insurance agreement under which any-persen-carrying-en-an
insurance business may be liable to satisfy part-orall_or part of a possible
judgment which-may-be-entered in the action or to indemnify or reimburse for
payments made to satisfy the judgment.—_ The linformation eencerning—the
insurance-agreementis not by reason of disclosure admissible in evidence at trial.
For purposes of Rule 26(b)(2), thisparagraph;-an application for insurance ishal
not be-treated-as-part of an insurance agreement.

(3) _Trial Ppreparation: Mmaterials.

(A) Documents; tangible things. A party ordinarily may not discover
documents and tangible things prepared in anticipation of litigation or for
trial by or for another party or party’s representative (including that party’s
attorney, consultant, surety, indemnitor, insurer, or agent). But Ssubject to
the-provisions-ef-Rule 26subdivision-(b)(4)-ef-this—+ule, those materials
may be discovered if:
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and

a-shewing-that-tThe party sshowseeking—eiseevery-has substantial
need of the materials r-theo prepareatien-of that party’s case and that
the-party-is unable without undue hardship to obtain their substantial
equivalent ef-the-materials-by other means.

3)(B) Protection _against disclosure. If a courta ordersirg discovery of

(C)

tsuehose materials when-on the required showing-has-been-made, ithe-court
musthal protect against disclosingure—ef the—mental impressions,
conclusions, opinions, or legal theories of a_party’s n-attorney or other
representative ef-aparty-concerning the litigation.

Previous statement. A party may obtain without the required showing a

statement concerning the action or its subject matter previously made by
that party.— Upen+reguestaA nonparty may request and obtain persen-net
a-party-may-ebtain-without the required showing a statement concerning
the action or its subject matter previously made by that persenonparty.— If
the request is refused, the person may move for a court order, and— Rule
37(a)(4) applies to the-an award of expenses—heurred—in—relation-to-the
metien—. For purposes of Rule 26(b)(3)(C), Ferpurposes-ofthisparagraph;

a statement previously made is:

(1) (A)yaA written statement signed or otherwise adopted or approved by
the person making it; ;-or {B)
(i) __aA contemporaneous stenographic, -mechanical, ;-electrical, or other

recording —er-otherrecording,-or a a-transcription thereefof one that
recites —whieh-is-a-substantially verbatim-recital-of the person’s an

oral statement—by—the—person—making—t—and—contemporaneousty
recorded.

(4) {4 Trial Ppreparations: Eexperts.— A party may obtain Bdiscovery of facts
known and opinions held by experts_otherwise; etherwise-discoverable under
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Rule 26subsection-(b)(1) ef-thisrule-and_-acquired or developed in anticipation
of litigation or for trial; may-be-ebtainred-only as follows:

(A) A party may require another one to provide the following information
thrthrough interrogatories; otherwise, a party must file a motion, and
subject to scope restrictions and other rules—including Rule 26(b)(4)(C)
concerning appropriate fees and expenses—the court may order additional
discovery as it may deem appropriate:
: | :

() dentifyeEach_person whem-the other party expects to call as an
expert witness at trial; -te

(i) _state-tThe subject matter on which the expert is expected to testify:;
e

(iii) to-state-Tthe substance of the facts and opinions to which the expert
IS expected to testify; and

(iv) _aA summary of the grounds for each opinion.

may deem appropriate.

Experts employed only for trial preparation.

(B) A party ordinary may not discover facts known or opinions held by an
expert who has been_retained or specially employed by another party in
anticipation of litigation or preparation for trial and who is not expected to
be called as a witness at trial. But a party may do so only:

(i) __-upeOn a showing of exceptional circumstances under which it is

impracticable for the party seeking—diseevery—to obtain facts or
opinions on the same subject by other means.

B

(C) _Unless manifest injustice would result:

(1) __—-tThe court mushaHt require that-the party seeking discovery to
pay the expert a reasonable fee for time spent in responding to
discovery under subseetions-Rule 26(b)(4)(AA){H) and (b)(4)(BB);
el pde e L

(if) The court may #jrequire the party seeking discovery to pay the other
party a fair portion of the fees and expenses reasonably incurred in
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obtaining facts and opinions from the expert under Rule 26(b)(4)(A);
and

() swbrosnne o cdoccnppnniene pnde s onpone Lo (B Lo
thisrule-the-court-mayreguire—and-with-The court must require the
party seeking espeet-to-discovery to pay the other party a fair portion
of the fees and expenses reasonably incurred in obtaining facts and
opinions from the expert ebtaired-under Rsulbseetion 26(b)(4)(BB).

(5) (5)-Electronic Bdata.— To obtain discovery of data or information that exists in
electronic or magnetic form, the requesting party must specifically request its

production ef-electronic—or-magnetic—data—and sspecify the form in which it
should be thereguestingparty-wantst-produced.

(A) The responding party must produce:

(1) __-All the-electronic or magnetic data;

(i) _tThat is responsive to the request; and

(iii) _That is reasonably available to the responding party in its ordinary
course of business.

(B) _If the responding party cannot— threugh-reasonabley -efferts—retrieve the
requested data or information reguested-or produce it in the requested form
reguested, the responding party must state so in an objection complying
with these rules.

() __If the court erequideres the responding party to comply,—~with-the
reguest; the—court-it may also order that-the requesting party to pay
the-reasonable expenses efor any—extraordinary steps required to
retrieve and produce the information.

(c) {e)—Discovery cGonference.— At-any-time-after-the-commencement-of-the-action;
tThe court may hold a discovery conference aen-the any time -subject-of-discovery;
and musthal do so— if a party requests H-reguested-by-any-partyone.

(1) Content; objection. A party’s Fhe-request foer-discovery-conference-shal-must

certify that-counsel has conferred; or made reasonable efforts to eenferdo so ;

64



with-eppesing-cednsel-concerning the-matters setated ferth-in the request; and
musthaH include:

2——aA statement of the issues to be tried:;

A

(B) aA discovery plan and schedule-ef-discovery;
3—Discovery
4—limitations-te-be-placed-on-discovery-any; and

(ON

(D) eOther proposed discovery orders-with-respect-to-discovery.

——Any objections or additions to the requested items contained—in-therequest
musthaH be served and filed within re-laterthanten-10 days after the request is

servieed-of the reguest.

(2) _Discovery order. Following the discovery conference, the court musthal enter
issue an order:

(A) _-Statfixing the issues to be tried; e

(B) Establishing a discovery plan and schedule-ef-discevery;

(C) sContainetting discovery limitations-upen-giscevery--any; and

(D) dDectermidning sueh-other similar matters, including the-allocatieng ef
expenses, as are-necessary for the-proper case management of discovery—n
the case.

(3) Rule 16 pretrial conference. Subject to a party’s right to move for a prompt
discovery conference under Rule 26(c)(1), the court may combine the discovery
conference with a Rule 16 pretrial conference.

(4) Sanctions. Unless good cause exists, if a party or attorney fails to cooperate in
framing an appropriate discovery plan by agreement, the court may impose
sanctions.

(5) Amendment. The court may alter or amend a Rule 26(c) order on a showing of
good cause.
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amended-

(d) {e)-Protective ©orders.— A party or person from whom discovery is sought may
move for a protective order. The motion should be filed with the court where the action
is pending or with the court that issued a deposition subpoena.

(1) For good cause show, the court may issue an order justice requires to protect the
party or person from annoyance, embarrassment, oppression, undue burden, or
undue expense, including one or more of the following:

(A) Forbithatthe-dding the discovery-rotbe-had;
(B) Specifying discovery terms and conditions, including time and place;

(C) Prescribing a discovery method other than the one selected by the
requesting party;

(D) _Prohibiting inquiry into certain matters or limiting the discovery scope to
certain matters;

(E) Designating the persons who may be present while conducting the
discovery;

(F) Sealing a deposition to be opened only by court order;

(G) Precluding disclosure of a trade secret or other confidential research,
development, or commercial information or specifying the manner in
which it is to be disclosed;

2)—Requiring specified documents or information to be filed simultaneously

in sealed envelopes to be opened as the court directs;
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(e

(D the—eeart—may—make—any—ether—order which-justice requires to protect the

party or_witness from annoyance, embarrassment, oppression, er-undue
burden, or undue expense, including that the requesting party provisienfor
payment-ef expenses attendant-upfora asueh deposition or other discovery

evico bt " .

(2) _If it partly or wholly he-metionfor-a-pretective-erderis-denies the motion, -
whele-er-in-part-the court—on just terms and conditions—may -mayorder that

the partv or person prowde or allow the dlscoverv —GH—SHGh—teFms—a-Hd-GGHGH-t-I-GHS
Rule

37(a)(4) applles to the award of expensesmapred—m—telatteh—te—the—metlen

Discovery Ssequence and Ftiming-ef-Biseevery.— Unless the court orders otherwise

on a motion for the convenience of partles and Wltnesses and the mterests of |ust|ce

discovery
and—m—the—mterestsef—jastlee—e;depaethehmse—methods ef—dlseevew-may be used in

any sequence, and the fact that-a party takes a deposition or is-conducts ing-other

discovery—whether-by-depesition-er-otherwise,—_doeshal not operate to delay anyn

other party’s discovery.

te}

(f)__Supplementatieng efRresponses.- A party who has responded to a discovery request

for-diseovery with a response that was complete when made-served doies under-not
have a duty to supplement ithe response—to—with nelude—information
subsequthereatntlyer acquired; except-asfoHows:

(&) —
(1) A party hias under-a duty seasenably-to supplement that-party’s—response-a

response in a timely manner with respect to any question directly addressed to:

(A) _(A)theildentiftying and locatieng ef-persons:
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(i) -H-hHaving knowledge of discoverable matters;; or
(i) HwWho may be called as witnesses at the-trial; and

(B) -and{B)theildentiftying:
(i) _-efeEach persen-expert witness expected to testify be-caled-asan
expert-witness at trial;_;

(ii) _tThe subject matter on which the person is expected to testify;; and
(iii) Tthe substance of the testimony.

&
(2) A party hais under—a duty to amend a prior response in a timely manner

seasonably-to-amend-a-priorresponse—if failing to do so would be a knowing

concealment and:

(A) -Theat party leebtarins information-upon-the-basis-ef-which-(A)-the party
knews-that-the-response was incorrect when madeserved;; or

(B) (B)tThe party learknews that-the response;-though-correct-when-made+ is
no Ionger true&nd%h&emnﬁ&%esm&eh%ha%ﬂmﬁ%&mendme

(3) A party has a duty to supplement a response if imposed:

—
(A) Adu%y%e—supplemen%wspenses%/—b&wnpesed—bBy court order; -ef-the

(B) By the parties’ agreement; ef-the-parties-or

4)(C) By -atany-time-prior-to-trial- through-new requests ftor supplementation
ef-prior responses prior to trial.

[Amended effective Mareh-3/1/--1989; 3/Mareh-13/-1991; 4Ap+/H-13/--2600.— Amended
effective 5/
May-29/;-2603 to add Rule 26(5) addressing discovery of electronic data.]

Advisory Committee Historical Note

Effective Apri-4/13/,-2000, Rule 26(c) was amended to allow the court on its own
motion to convene a discovery conference.; 753-754 So. 2d XVII (West Miss. Cas. 2000).
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Effective Mareh-3/13/-1991, Rule 26(b)(1)(ii) was amended to delete witnhesses’ oral
testimony ef-witnesses-from the listinrg of matter that a party might be-discovered-by-a
party.— Rule 26(d) was amended to previde-state that the court issuing ir-the—case—of

deposition subpoena could en-ter a protective orders-mightbe-made-by-the-courtthatissued
a-subpoena-therefor.— 574-576 So. 2d XXIII (West Miss. Cas. 1991).

Effective Mareh—3/1/-—2989, Rule 26(b)(1) and Rule 26(f)(1) were amended to
includeprevide identifying and supplementing prior identifications of those who may be

called as witnesses at trial for-the—identification—of {and-supplementation—of-theprior

tdentification-ef)-these-in addition to experts;,-who-may-be-caled-as-witnesses-at-the-trial.
536-538 So. 2d XXIV (West Miss. Cas. 1989).
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Rule 27. Depositions befere-action-erpending-appealto perpetuate testimony.
(a) {a)-Before Aaction.

Petition.

(1) Petition—A person whe-desiresseeking to perpetuate his-ewn-testimony er-that
of-anether-person—regarding-about any matter that-may-be-cognizable in any
Mississippi _court ef-this—state—may file a verified petition in the—circuit or
chancery court in the county where ef-theresidence—of-any expected adverse
party resides.— The petition_must ask for an order authorizing the petitioner to
depose persons named in it to perpetuate their testimony, be titled in the
petitioner’s name, and show:

(A) _shall be entitled in the name of the petitioner and shall show: (1) thattThe
petitioner-petitioner expects to be a party to an action n-cognizable actien
coghizable-in a Mississippi court ef-this-state-but cannot at the time is
presenthy-unable-te-bring the action #-eor cause it to be brought;

(B) —2)tThe subject matter of the expected action and the petitioner’sis
interest therein it;

(C) The 3)-theffacts whieh-the person dwants to esires-te-establish by the
proposed testimony and_the his-reasons fto_perpetuate r—desiring—toit;
perpetuate-it(4)

(D) Tthe names of er-a—deseription—of-the-persons he-expected s-wih-to be
adverse parties_or a description of them -and their addresses if so-far-as
known; ;ane<5)

(E) _tThe names and addresses of thepersensto-be-examinedeach deponent;

and

(F) -anetThe substance of the-testimony which-the petitioner expects to elicit
from each _deponent.

(2) _Notice; -and-sService.— The petitioner shal-thereafter-must serve a-hotice-upen
each person named in the petition as an expected adverse party with a copy of
the petition and notice stating the hearing time and place.

the#em—fer—me—erder—deseﬁbed—m—the—peﬁﬂen—At Ieast twen%y—zo days
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before the hearing date, —-ef-hearing-the notice shal-must be served in
accordlnq to Rule 4the- same-manner-for-service-of summons.

(B) _If +butifsuch-service-cannotwith-due-diligence-an expected adverse party
named in the petition cannot be served after due diligence, be-made-tpen

any expected adverse party named in the petition, the court may make such
erdeorder as-ts-just-fer-service by publication or otherwise.
3)(C) For persons not served under Rule 4, the court mu-and-shalt appoint;

for persons not served in the manner provided by law, t an attorney whto
shatl-represent them --and -ir-case-they-are-nrot-otherwiserepresentedshat

cross--examine the deponent if a person is not otherwise represented. -

(3) _Order; -and-Eexamination.

(A) I the-eourtis-satisfied that-the-perpetuation of the testimony may prevent
a failure or delay of justice, the court must:

(1) #shalbmake-an-order-dDesignateirg or describe irg-the deponent;

(i) _persons whose depositions may be taken and sSpecifying the
examination subject matter; -and

(iii) _State ef-the-examination—and-whether a the-depositions wshaill be
taken byupen- oral examination or written interrogatories.

(B) A Fheddepositions may then be taken #-accordiangee witoh these rules, ;

and the court may issue a Rule 34 make-orders-of-the-characterprovided
for by Rule 34.

4)(C) For the purpose of applying these rules to a depositions for perpetuating
testimony, each reference therein-to the court in-where ieh-the action is
pending shal-be-deemed-to-refers to the court #r-whiereeh the petition fer

suech-deposition-seeking the testimony was filed.

{5)(4) Use-ef-Deposition_use.— H-aA deposition to perpetuate testimony is-taken
under-these-rules—t-may be used in any subsequent circuit, chancery, or county
action involving the same subject matter subsegquentlybroughtin—a—cireuit;
chaneery-or-county-courtin-accordiangee witoh Rule 32(a).

(b) Pending Aappeal.— If a n-appeal-has-beentakenfrom-a-judgment is efappealed-court;

or before be#em—the—t&kmgef—&w&ppe&l—#—ththe time to do so expires, the herefor-has

notexpired;-the-court that rendered it i+-which-thejudgment-was-rendered-may allow
witness the-taking-of-the-depositions efwithesses-to perpetuate their testimony fer-use
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in the-event-of-furtheradditional proceedings-in-the-court.— Hr-such-case-tThe party
wanting he-desires-to perpetuate the testimony may make-a-motve ien-for leave to take
the deposition.

(1) Rule 27(a)(2) notice and service requirements apply ithe-courtforleaveto-take
the-depositions—upen-the-same-notice-and-service-thereof-as if the action were

pending in the court.

(2) __The motion must shat-show:

(A) The names and addresses of each deponent;

(B) The substance of testimony the petitioner expects to elicit from each
deponent; and

(C) The reasons for perpetuating their testimony.

perpetuating-theitestimeny—On H-theeceurtfinding s-thatthe-perpetuation of
the testimony is proper to avoid a failure or delay of justice, #-the court may may
make—an—etdeeallowmg the deposmons to be taken and issue a Rule 34 order.

deposmons may be taken and used in the same manner and under the same
conditions as are—presertbed—+n-these rules_prescribe for depositions taken in
pending actions-pending-r-the-court.

{e)—Perpetuation by Aaction.— This rule does not limit the power of a court to entertain
(c) _an action to perpetuate testimony.
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Rule 28. Persons before whom depositions may be taken.

(a) _Within the United States.— Within the United States, -er-within-a territory, or an
insular possession subject to the—dominton—ofthe—United States_jurisdiction, a
depositions musthal be initiated by an oath or affirmation administered to the
deponent byinitiated-b:

(1) An officer authorized to administer oaths by federal law or the law in the
examination place; or
&)(2) A person the court where the action is pending appoints to administer oaths

and fo take testlmonv y—an—eathepamtmatlenadmmﬁered—te—thadepenent—by

(b) In a Fforeign Scountryies.
(1) Inaforeign country, a depositions may be taken:

(A) -00n notice before a person authorized to administer oaths by federal
Iaw or the law of iathe examination place'
(B) -

eemmtsyent to admlnlster any necessary oath and to take testlmonyl, or

<
(C) According to pursuantte-a letter rogatory.

(2) _On a motion, notice, and just and appropriate terms, Aa commission or a-letter

rogatory musthal be issued-en-application-and-notice-and-on-terms.that-arefust
Shfnpprenrone

(A) Showing that taking the deposition in another manner would be
impracticable or inconvenient H-is not net-requirsited to have te—the

tssuaneaet—a commission or erletter rogatory issued.

(B)
meenvement—anel—leBoth a commission and arletter rogatory may be |ssued
in proper cases.

(C) A notice or commission may designate the person before whom the
deposition is to be taken either by name or descriptive title.
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{b}(D) A letter rogatory may be addressed to *“-To the Appropriate Authority in
(here-name of the-country).”— Evidence obtained in response to a letter
rogatory need-does not need to be excluded merely for-thereasonthat
because it is not a verbatim transcript, -erthat-because the testimony was
not taken under oath, -or because of fer-any similar departure from the
requirements for depositions taken within the United States under these
rules.

(c) _Disqualificationfertnterest.— A Ne-deposition musthal not be taken before a person
who is:

(1) -aA party’s persen-whe-is-a-relative, -er-employee, -er-attorney, or counsel-ef-any
(2) A eftheparties-orisarelative or employee of a party’s sueh-attorney or counsel;

~or
(3) _isfFinancially interested in the action.
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e
Rule 29. Stipulations regarding-about discovery procedure.

Unless the court orders otherwise, the parties may stipulate in may-by-wwritteing:

(a) -stipulation{1)provide-tThat a depositions may-be-taken before any person, at any
time or place, #pon any notice, and in any manner, -anre-when-se-taken-may be used

like other depositions;; and

(b) To {2)mmodifying the-procedures previded-by-in these rules for other discovery
methods-ef-discovery except-except that stipwations-extending the-time for Rule 33
34, and 36 discovery responses requires providedin-Rules-33,-34-and-36-forresponses
Lo-diseovormesso-mrado-enbwaththe-courl approval-e-he-comt,
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Rule 30. Depositions gpen-by oral examination,
(a) _When a Bdepositions Mmay Bbe Ftaken.
(1) Without leave. Aftercommencementofthe-action,-aAny party may depose take
the-testimeny-of-any party or person—+hecluding-a-party- by depesition-upen-oral

examination without leave of court.

(2) _With leave. Leave of court ;-granted with or without notice; must be obtained
only:

(A) -f the plaintiff seeks to take a deposition prior to the-expiration-efthirty30

days after a defendant is served with service-ef-the summons_unless:

e e e S e e e
defendant has served a deposition notice eftaking—depesition—or

otherwise-sought discovery; ;-or (2)
(il) _#sSpecial notice is given under Rule 30subsection-(b)(2)-efthis+ule.

(B) The deposition of a person confined in prison may be taken only by leave
of court on terms it orders.

2)(3) _Subpoena. Ihe—a%tenelanee—ef—wwnness attendancees may be compelled by
subpoena.—

(b) General and special Nnotice re-efExamination:—General-Requirements; Special
Netice;Nnon-Sstenographic reRecording; Pproduction of Bdocuments and
Fthings; Bdeposition of ©grganization.

(1) Notice.

(A) A party desiinrg-wanting to depose take-the-depesition-of-any person upen
by oral examination musthaH _give reasonable written notice ir-writing-to

all partiesevery-other-party-to-the-action—The-hotice-shal- statinge:

(i) ___+The time and place fof rtaking-the deposition;
(ii) _ane-tThe name and address of each dpeprsonent -te-be-examined-if
known; and
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(2)

(iii) _sand—1f the name is unet-known, a general description sufficient to
identify the #m-deponenter or the particular class or group to which
the person belongs.

(B) _If the deponent is served with a document subpoena-duees-tecum-is-te-be

served-on-the-person-to-be-examined, the materials designatieed n-of-the

materials—to—beproduced—as—set—forth—in the subpoena to be produced
musthal be attached to er-included-n-the notice or included in it.

(C) A notice may provide for- the-deposition taking-eftestimony-by telephone.
H(D) _If necessary -hewever-to enassure athe full ful-right to_fexamination

of-any-depenent, on a party’s motion, the court where the action is pending
wrehe-theaehonspondag-mays enmetenolameparberequire thakthe
deposition to be taken in the deponent’s presence-ef-the-depenent.

Special notice.

©)

(A) The plaintiff does not have to skeavek leave of court is-hetreguired-forthe
taking of a deposition by plaintiff if the notice:

(i) A)sStates that the depersonent- to-be-examined-is about to go out of
the-state and will be unavailable for-examination-unless his-deposed
Hions-takenbefore-expiratiwithin the en-6f30-the-thirty-day period;

~and (B}
(ii) _sSetates ferth-facts te-supporting the statement.

2)}(B) The plaintiff’s attorney musthal sign the notice, and theis signature
constitutes a-certification by-him-that the statement and supporting facts
are true to the best of theis attorney’s knowledge, information, and belief

doshalomonandsuppeineasis e,
(C) On ashowing that H-aparty-shews-thatwhen-he-was-Rule 30(b)(2) special

notice was served but that after exercising diligence, a -with-netice-under

this-subsection{b}{2)-he-party was unable twas-tnable-through-the-exercise

of-diligenee-to obtain counsel ftor representation -him-at the taking-of-the
deposition, the deposition may-may not be used against him-that party.

For cause shown, Fthe court may fercause-shown-enlarge or shorten thethe time
for taking the deposition-for-taking-thedepesition.
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(4)

Nonstenographic_recording. The deposition notice ef-depesition—required

Q)

(6)

under Rule 30(b)(1) ef-this-subsection{b)}-may provide-state thatthe-testimony
will be recorded by nonetherthan-stenographic means.

(A) A deposition notice stating testimony will be recorded by nonstenographic
means must -H-which-eventthe-notice-shall-designate the manner in which
the deposition will be recorded and preserved.

(B) _ofrecording-and-preserving-the-depesition—A court may require that-the
depeositionbe-taken-by-stenographic means if necessary to enassure thatthe
recording-be-accuracyte.

() A party’s motion to require stenographic means by-aparty-for-such
an-order-musthall be addressed to the court inahichwhere the action
in pending.

4)(i1) ;aA motion by a witness to require fstenographic means ersueh-an
erder-may be addressed to the court in the distriet-jurisdiction where
the deposition is taken.

Production of documents and things. Fhe-rNotice to a party deponent may be

accompanied by a Rule 34 request made-ircomphance—with-Rule-34-for the
production of documents and tangible things at the taking-efthe-deposition.- Fhe

Rule 34 applies to precedure-ofRule-34-shall-apphy-te-the request.

Deposition of organization. In a deposition notice or subpoena, aA party may

r—his—netice—and—in—a—subpeena—name as the deponent as—the—depenent-a

governmental agency or a public_or -erprivate corporation, era-partnership, or

er-association-er-gevernmental-ageney-.

(A) The notice or subpoena must and-describe with reasonable particularity the
matters on which examination is requested.

(B) inthateventtThe named organization muste nramed-shal-designate one or
more officers, directors, e~-managing agents, or other persons who consent
to testify on its behalf.

(i) ;and-may-set-forth,—foFor each designated person, the organization

may -destghated;—the-matstate the matters on which the person will
testify.
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(7)

(i) A subpoena must hall-advise a ren-partynonparty organization of its
duty to designate one or more officers, directors, managing agents, or
other persons who consent to testify on its behalf.

(iii) _make—such—a—desighation—The designated persons se—designated
musthaH testify as to matters known or reasonably available to the
organization.

6)(C) This-Rule 30subsection-(b)(6) does not preclude taking a deposition by
any-other procedure authorized in these rules.

For purposes of Rules 30, thisRule,—and-Rules-28(a), 37(a)(1), 37(b)(1), and
45(b), a_deposition shal-must be deemed-considered to be-taken-occur in the
county where the deponent is physically present to answer questions propounded
to him.

(c) _Examination and €cross--Eexamination; examination Rrecord-ef-Examination;
Oaobjections.

(1)

Examination; cross-examination. Witness —Eexamination and cross--

(2)

examination ef-witresses-may proceed as permitted-allowed at the-trial.

Examination record. Witness Fhe-testimony must ef-the-witness—shal-be

(3)

stenographically recorded either—stenrographically—or as stated previded-Rule

30(b)(4). ir-subsection{b)}{4)-of thisrule—If requested by a ene-eftheparty, ies;
the—testimony musthaH be transcribed wpon the—payment of the-reasonable

charges-therefor.

Obijections.

(A) AH-eObjections made-at the time of the-examination te-to the following
must be noted on the record:

(i) the-gQualifications of the person taking the deposition;
(i) __+ertetThe manner in which it is taken;

(iii) _eftakingit-orto-theeEvidence presented at it;

(iv) -presented;-orto-theA party’s conduct; -efanyparty;-and
(v) _any-eOther objections to the proceedings_must;-shal- be noted upon

the recordtranseription-er-recording.

(B) But the examination still proceeds, and Eevidence objected to musthaH be
taken subject to the objections.
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fe)(4) Participation by written guestion. Instead Hew-e0f participating in the oral
examination, parties-a party may serve written questions on the party taking the
deposition. The party taking the deposition must ;-whe-shal- propound them to
the witness and See-see that the the-answers thereto-are recorded verbatim.

(d) Motion to Fterminate or £limit Eexamination.

(1) Atany-time-dDuring the-taking-of-the deposition, en-a party or deponent may

move to terminate or limit the examination.

(A) On ashowing metien A
the examination is b&n@uconducted in bad faith or in suehan unreasonable
manner as—unreasonably—to annoy, embarrass, or oppress the
deponent/party, -erparty;-the court in-whiewhere the the-action is pending
may order the officer conducting the examination to cease doing so.

(B) The court may also ferthwith-from-taking-the-depesition-er-may-limit the

deposition scope and manner of—the—taking—ofthe—depeosition—as
providundedr #-Rule 26(d).

(C)__If the order made-terminates the examination, it mayshall be resumed
thereafter-only upon an en-the-order by ef-the court-in-which- where the
action is pending.

{e)(2) If demanded by the objecting party or deponent, Upoen-demand-of-the-objecting

party-or-deponent-the taking-of-the-deposition musthal be suspended for the
time necessary to move ake-a-metien-for an order.— Rule 37(a)(4) applies to the

award of expenses-treurred-in-relation-to-the-motion.

(e) Submission to Wuwitness; ©changes; Ssigning.— When the-testimony is-taken by
stenographic means; or is+ecorded-by-nonetherthan-stenographic means under Rule
S0a5—seevdocnsubseebon (D) (4)_eths—rulo—and—Hhcbranser phon-or—roeerding
thereef-is to be used at any proceeding in the action, sueh-the transcription_or —ef
recording musthal be submitted to the witness for examination; unless otsueherwise

waived by the witness and the parties-examinationts-watved-by-the-witness-and-by-the

parties.
(1) _Any-€hChanges in form or substance which-the witness wantdesires to make

musthaH be entered gpon the transcription or stateg-in a writing te-accompanying
the recording; tegether-with a statement of the witness’ reasons given-by-the
witress-for making them.
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(2) The party taking the deposition must promptly serve all parties with Nnotice of
suethe changes and reasons for them.

()

transcrlptlon or recordlng musthau then be affirmed in wrltlng as correct by the
witness;- unless -the parties by-stipulate to en-waiveing -the-affirmation.
(4) _If the witness does not affirm that the transcription or recording is nret-affirmed

as-correct by-the-witness-within—_thirty-30 days of Hs-submission-te-him, the
reasons for the refusal musthall be stated under penalty of perjury on the
transcription or in an accompanying writing te-accempany-therecording-by the
party desirirg-wanting to use sueth-transcription or recording.

{e)(5) The transcription or recording may then be used futhy-as though affirmed in
writing by the witness; unless on a motion to suppress under Rule 32(d)(4), the
court holds that the reasons given-for the-refusingal te-affirmation require the

deposition to be partly or wholly rejectedien-ofthe-deposition-in-whele-orin-part.

(F) Certification; Eexhibits; Scopies; Nnotice of Ffiling.

(1) _Certification. When a deposition is stenographically taken, the stenegraphic
reporterstenographer must halcertify;- under penalty of perjury; on the transcript
that the witness was sworn in the stenographer’sis presence and that the
transcript is a true record of the witness’ the-testimony-given-by-the-witness.

(A) When a deposition is recorded by nontherthan-stenographic means as
provided—under R-sublseetion 30(b)(4)—ef—this—Rule,— and thereafter
transcribed, the persen-transcribering #-musthal certify;- under penalty of
perjurys-on the transcript:

(i) that-The person heard that the witness was sworn on the recording;
and
(il) _thattThe transcript is a correct writing of the recording.

H(B) -A deposition se-certified according to this rule musthal be considered
prima facie evidence of the witness’ testimony-ef-the-witness.

(2) Exhibits. On a party’s request, Bdocuments and things produced for inspection

during witnhess examination-ef-thewitness; musthal-upen-the-requestofa-party;

be marked for identification and annexed to the deposition. A party may inspect
and copy them.
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©)

(4)

(A) and-may-be-inspected-and-copied-by-any-party—Whenever the person
producing materials desires-wants to retain the originals, the person may

substitute copies for the originals ef-the-originals;-or afford each party an

opportunity to copy make-copies-tthereefm.

(1) __In the event the person producing them retains original materials-are
retained-by-the-personproducing-them, they musthal be marked for

identification, and the person producing-them-shal-must afford each
party the subsequent opportunity to compare ary copy with the

original.

(i) THhe party musthal also be-required-te-retain the original materials
for subsequent use in any proceeding in the same action.

2)(iii) Any party may move for an order that the originals be annexed to
and returned with the deposition to the court_until.—pending final
disposition of the case.

Copies. YpOen payment of reasonable charges-therefer, the stenographerie

reporter—or party taking the deposition uinder-thecase—of-a—deposition—taken

pursuant Ruleto subsection 30(b)(4) of this rule, the party taking the deposition
musthaH furnish a copy of the deposition efthe-depesition-to any party or te-the

deponent.

Notice of filing. If al-erpart-of-the deposition is partly or wholly filed with the

court, the party making-thefihrgdoing so must kal-give prompt notice thereof
to all other parties.

(0) {g)-Failure to Aattend or to Sserve Ssubpoena; Eexpenses.

(1)

A party failing to attend and proceed with a deposition the party noticed may be
ordered to pay reasonable expenses, including reasonable attorney’s fees, to
another party if that party/party’s attornev attends the deposmon in person

If a witness does not attend a deposition noticed by a party because the party

failed to serve a subpoena on the witness, the party who noticed the deposition
may be ordered to pay reasonable expenses, including reasonable attorney’s fees,
to another party if that party/party’s attorney attends the deposition with the

expectation the witness will be deposed. H-the-party-giving-the-notice-of-the
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(h) _(h)y-Expenses Ggenerally Nnot Ftreated as ©court €costs.— No part of the
deposition expenses ef-taking-depeositions;-other than the-serving ef-subpoenas ;-must
hal-be adjudgedawarded, assessed, or taxed as court costs.

[Amended effective Mareh-3/1:-19/89; 7/3uhy-1/7-1997.]

Advisory Committee Historical Note

Effective Juhy-7/1/-2997,— Rule 30(b)(7) was amended to correct the reference to Rule
45. 689-692 So. 2d XLIX (West Miss. Cas. 1997).

Effective Mareh-3/1/-1989, Rule 30 was amended to abrogate the requirement that the
party taking a deposition out of state pay certain expenses of the other party-incident
thereto. 536-538 So. 2d XXV (West Miss. Cas. 1989).

[Amended effective Juhy-7/1/7-2997.]
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Rule 31. Depositions upen-by written questions.

(a) _{a)Serving Qquestions; Nnotice.- After-commencement-oef-the-action-any party may

take-depose the-testimony-of-any person_or —aeluding-a-party by -depesition-upen
written questions. Fhe-Witness attendance ef-witresses-may be compelled by-the-use

of subpoena as-previded-according to by-law. The deposition of a person confined in
prison may be taken only by leave of court on sueh-terms ias-the-eeurt- prescribes.

(1) A party desiring-wanting to take a deposition upen-by written questions musthah
serve all parties with the gquestions m-upen-every-other-party-with-and a notice

stating:

(A) The name and address of the deponent if known;
(B) If the name is unknown, a general description sufficient to identify the

deponent or the particular class or qroup to WhICh the person belonqs and

address and name or descriptive title and-address-of the officer—_ before
whom the deposition is-te-bwill be taken.

(2) The A-ddeposition_of a public or private corporation, partnership, association, or
qovernmental aqency mav be taken bv J&pewwrltten questlons maybe%&ke&ef

agenew#accordlangee W+t0h— Rule 30(b)(6)

(3) _Within thirty-30 days after the notice and written questions are served, a party
may serve cross--questions_on all parties.-upen-aH-other-parties:

(4) _Within ten-10 days after being served with cross--questions, a party may serve
redirect questions upon all ether-parties.

(5) _Within ten-10 days after being served with redirect questions, a party may serve
re-cross questions upon all etherparties.

(6) For cause shown, Fthe court may fer-cause-shewn-enlarge or shorten the time.

(b) {b)-Officer to Ftake Rresponses and Pprepare Rrecord.
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(1)

The deposing party must deliver Aa copy of the notice and served eepies-of-all

(2)

questions scrvodshalbbo—dolivorodbythosarbtalangthodoposibonto the

officer designated in the notice.
As stated in Rule 30(c), (e), and (f), the designated officer must promptly ~ahe

shall-pproceed promptly-in-the-manner-provided-by-Rule-30(c),{e)and-{f)-to
take the-testimony-of-the witness’ testimony in response to the questions and to
prepare, certify, and file_or mail-er-mail-_the deposition with -attaching;-therete

the copy of the notice and the-questions received by the officerim.
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Rule 32. Use-of-dDepositions_use in court proceedings.

(a) (a)yUYse-efDepositions_use.— If a party was present or represented at a deposition or
had reasonable notice of one, At-thetrial-orupen—the—hearingall or part of the

deposition m-efa-metion-ofaninterlocutory-proceeding;-any be used against that party
to the extent part-or-aH-ofa-depesition,so-far-as-admissible under the rules of evidence
applled as though the witness were then present and testlfylng—may—lee—useel—agamst

Feasenalelenetleetheteef— maccordalngee wrthrto any—e:f—the followmg-prewsmns

(1)

(2)

A party may use ary deposition may-be-used-by-any-party-for the-purpese-of
contradicting or_impeaching the deponent’s testimony ef-deponent-as a witness;
or ferany-other purpose permitted-allowed by the Mississippi Rules of Evidence.

An adverse party may use the following for any purpose:

(3)

(A) A party’s Fhe-deposition; or
(B) Anyone’s deposition if when taken, the person:

2)(i) Was an officer, director, managing agent, or person designated -ef-a

Rule 30(b)(6) or 31(a) to testify on behalf of a party who is a

governmental agency or a public_or —er—private corporation,

partnership, or er-association-er—gevernmental-agency-—which—is—a
BRSO e B AR R DS O R A B A BB 0S50,

A party may use the deposition of a party or nonparty witnessThe-depeosition-of

aowHross—whothorernobaparb— may-boused-byamsarb~for_any purpose if

the court finds:

(A) _(A)tThat the witness is dead; er{B)
(B) tThat the witness is at a greater-distance greater than ene-hundred100 miles

from the trial or hearing location;

(C) That the witness place-ef-trial-er-hearing,-eris-outis out of the state; unless
it appears that-the party offering the deposition procured the witness’
absence;
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(b)

(©)
(d)

tThat the Wltness IS unable to attend or testlfy because of age, |IIness
infirmity, or imprisonment; e+{(B)

(E) tThat the party offering the deposition has been unable to procure the
witness’ attendance-of-the-witness- by subpoena; er{E)-t

(E) _That the witness is a medical doctor; -or {F}

B3}G) upeOn apphication-a motion and-with notice, that the deposition should

be used due to sweh—exceptional circumstances, —exist-as—to—make—it
desirable—in the interest of justice, and with due regard to the importance
of presenting the-witness testimony ef-witnesses-orally in open court—te

(4) If a party offers only part of a deposition is-effered-in evidence-by-aparty, an
adverse party may require the party #n-tto introduce any-other part which eught
in fairness ought to be considered with the introduced part. A party may also

introduced and-any-party-may-introduce any-other parts.

(5) _Substitution of parties does not affect the right to use depositions previously
taken.

(6) :and—wWhen an action in any court has been dismissed, and another action
involving the same subject matter is afterward-subsequently brought between the
same parties, —er—their representatives, or their successors in interest, all
depositions lawfully taken and duly filed in the former action may be used in the
latter one as if originally taken therefor it.

(7) A deposition previously taken may also be used as permitted-by-the Mississippi
Rules of Evidence allow.-

Objections to Aadmissibility.— Subject to the—previsions—of-Rule 28(b) and
subse32¢tion-(d)(3)-of this+ule, a party may objection-may-be-made- at the-a trial or
hearing to receiving ve-in evidence a ny-deposition or part thereof one for any reason
which-weuld-requiring evidence to be e-the-excluded sion-ofthe-evidence-if the witness
were then present and testifying.

[Amended effective October-10/21/7-1999.]

[Abrogated].

Effect of deposition Eerrors and Hirregularityies-in-Depositions.
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1)

(2)

As—to—Notice.—_All errors and irregularities in the-noticing efertaking-a
deposition are waived unless written objection is promptly served gpon the party

noticing a depositionghving-the-netice.
Officer As-to-Bdisqualification-ef-Officer.— Objections Objeetion-to taking a

3)

deposition because of disqualification of the officer before whom it is to be taken
is-are waived unless madeasserted:

(A) -bBefore the taking-of-the-deposition begins; or
2)}(B) If afterwards, as soon thereafter-as the disqualification becomes known
or could be discovered with reasonable diligence.

As-te-Taking ef-of Bdeposition.

(A) An Oabjections to the competency of a witness or to the competency,
relevancy, or materiality of testimony are-is not waived by faHure-failing
to make them-it before or during the taking-ef-the-deposition; unless the
grounds fofr the objection is—ene—which-might have been obviated or
removed if presented at that time.

A)—The following
(B) Eerrors and irregularities eceurring-at the-oral examination are waived
unless objection is timely asserted at the deposition:

() __#tThe manner in which the deposition is taken;

(i) _oftaking-the-depesitionn-tThe form of the-questions or answers;
(i) _#tThe oath or affirmation; ;

(iv) _-erintThe parties’ conduct; and

B)(v) -of-the-parties;—and-eErrors of any kind which might be obviated,
removed or cured if promptly presented—are—waweel—enless

(C) An Oaobjection s-to the form of written questions submitted under Rule 31
areis waived unless served in writing #pon the party propounding them
within the time allowed for serving the-succeeding cross or other questions
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and within five days after service of the last authorized questions
Do

(4) Deposition As—te—Ccompletion and Rreturn—ef-Bepesition.—_Errors and
irregularities in the_manner in which the testimony is transcribed er—the
depesition—sor in which the deposition is -prepared, signed, certified, sealed,
endorsed, transmitted, filed, or otherwise dealt with by the officer under Rules
30 and 31 are waived unless a motion to suppress the deposition or seme-part
thereof it is made-filed with reasonable promptness after sueh-the defect is- or
with due diligence might have been; ascertained.

[Amended effective January-1/10/-1986; 3March/-1/7-1989.]

Advisory Committee Historical Note

Effective Mareh-3/1/-1989, Rule 32 was amended by providing that the deposition of a
medical doctor may be used by any party for any purpose.— 536-538 So. 2d XXV (West
Miss. Cas. 1989).

Effective January-1/10/,-1986, Rule 32 was amended by deleting references to the
Mississippi Rules of Evidence; and Rule 32(c) [Effect of Taking or Using Depositions] was
abrogated.— 478-481 So. 2d XXIII (West Miss. Cas. 1986).

Advisory Committee Notes

Miss. R. Evid. M-R-E-801(d)(1)(A) defines a prior inconsistent statement given under
oath as nonhearsay and —M-R-E-80L{e} L) {A)-applies when a witness testifies at trial in a
manner_—that—s—inconsistent with a previous sworn statement. The previous sworn
statement, which may have been made during a deposition, is non-hearsay —and—is
admissible at—trial—assumingunless barred by a—no—ether evidentiary rule—bars—its
introduetion. See Craft v. State, 656 So. 2d 1156, 1164 (Miss. 1995).

Miss. R._Evid. 804(b)(1) pemwc&allows an unavallable W|tness deposmon testlmonv
to be introduced. , A
at-trial-Though-the deposition could have been taken in the same proceedlnq where |t is
offered or a different one. But ef-the-unavatable-withess-need-nrot-have-been-taken-in-the

sarme—proceedingas-that-in-which--is—offered,—the party against whom the deposition
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testimeny-is being-offered ;-must have had an opportunity and similar motive to develop
the testimony. See Naylor v. State, 759 So. 2d 406, 410-11 (Miss. 2000).

If a deposition is offered into evidence at trial, the offering party’s attorney is
responsible for providing the court with a written transcript. -efthe-depesitien-In addition,
if deposition aan-audio or video+ecording-of-the-depositionisplayed is played for the jury
at-trial, the offering party must alse-provide the court with a true and correct copy of sueh
the audio or video recording. If the entire deposition is not admitted into evidence, the-both

parties’ attorneys-fer-both-parties should ensure that-the court reporter receives is-given-an

accurate record indicating the specific deposition portions ef-the—depesition—thatare
introduced into evidence-at-trial. Sueh-The record should refer to the page and line numbers

of the written_deposition transcript-ef-the-depesition. th-addition,-Tthe attorneys for-beth
parties-also should ensure -that-the court reporter complies with_the Guidelines for Court
Reporters in the Mississippi Rules of Appellate Procedure. See Miss. R. App. P. app. 3

(regarding-M-R-A-P—-Appendix-Hl-geverning the-manner in which trial transcripts must
are-to-be prepared and filed).

Rule 32(a) is netinconsistent eensistentwith Miss. -R. Evid. 804(a) because Rule 32(a)
authorizes the use of certain witness depositions at trial for any purpose even though not
all sueh-witnesses are defined as “unavailable-withesses” pursuant-according to Rule te
M-R-E—804(a). Purstant—Under Miss. R. Evid.te—M-R-E: 804(b), a witness’ former
testimony efa-withess-is not excluded as hearsay if the witness is unavailable. Under Miss.
R. Evid. M-R-E-1103, provides-thatany court rule thatis-inconsistent with the Mississippi
Rules of Evidence is repealed. In gGenerally, deposition testimony may be excluded if the
witness is not “unavailable” pursuant-under to-Miss. R. Evid. 804(a). See, -e.g.., Parmenter
v. J & B EnterprisesEnters., Inc., 99 So. 3d 207, 219 (Miss. Ct. App. 2012) (eourt
affirminged trial-court’s-exclusion of clinical psychologist’s deposition testimony by-the

plaintiff s—chinical-psycholegist-because plaintiff failed to demonstrate the-witness was
unavailable as required by Miss. R. Evid. 804(b)(1)).
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Rule 33. Interrogatories to parties.

(a)  Avatabihty-ProceduresferUse.— As a matter of right, a ry-party may serve up to

(b)

30 written interrogatories on another party. The party to whom interrogatories are

dlrected must answer them If that partv as—a—ma{{er—ef—ﬂgh{—upen—&ny—efehe{—pany

sewed—epﬁ—the—paﬁy—sewed—ls a qovernmental agency or DUb|IC or —epprlvate

corporation, -era-partnership, or -er-association, -er-gevernmental-ageney;—by-an_y
officer or agent_must answer the interrogatories and provide —whe-shal-furnrish-such

information- as-is-available to the party.

(1) _Each interrogatory shal-must consist of a single question.
(2) _Interrogatories may, without leave of court, be served:

(A) -uOpen the plaintiff -after the action is commenced; ment-ef-the-action-and
(B) _upOen the defendantany —otherparty—withwhen or—after—service—of-the
summons and complaint are served or afterwards-upen-that-party.

@)(3) Serving more Leave-ofcourtthan 30 interrogatories requires leave of court to

be granted on a showing of necessity.-te-be-granted-upon-ashowing-ofnecessity;
shat-be-required-to-serve-in-excess-of thirty-interrogatories.

Answers; -and-00bjections; time.

(1) Answers. To the extent not objected to, eEach interrogatory musthal be
answered- separately; -and-fully; in writing; and under oath.

(2) Signed. Interrogatory answers must be signed by the person making them.
Objections to interrogatories must be signed by the attorney making them.
nless

(3) Ohbijections. If a party objects to an interrogatory, the -H-is-ebjected-to,-in-which
event-the-ebjecting-party musthal state the-all reasons for the-an objection and
answer to the extent the interrogatory is not objectionable.

(A) All grounds for an objection must be stated with specificity.

(B) A basis not stated in a timely objection is waived unless the court excuses
the failure for good cause shown.

(C) If otherwise proper, an interrogatory is not necessarily objectionable
merely because an answering it involves an opinion; a contention that

91



relates to fact; or the application of law to fact. But the court may order that
a party does not have to answer it until after designated discovery has been
completed, a pretrial conference, or other later time.

(4) Time. The responding party must serve answers and objections within 30 days
of the date the interrogatories were served. But a defendant may serve them
within 45 days after the summons and complaint are served on that defendant.

(5) Sanctions. A party may move for a Rule 37(a) order based on an objection or
other failure to answer an interrogatory.

(1) Scope. An iinterrogatoryies may relate to anry matters which—that cean be
inquired into under Rule 26(b).

(2) Use. An interrogatory;-ane-the answer_s-may be used to the extent allowed by
the Mississippi Rules of Evidence.

Bos e thoraloso Lovdoner-

(d) _Option to pProduce bBusiness rRecords.— If Rule 33(d)(1) and (d)(2) apply, then a

party may answer an interrogatory as stated in Rule 33(d)(3) and (d)(4).

92



(1) _If an Where-interrogatory the-answer to-an-interrogatery-may be derived or

ascertained from the following:

(A) -fromthe The responding party’s business records (including electronically
stored information)-efthe—party-upen-whem-theinterrogatory-hasbeen

son0ek
(B) erfrom-an-examinationExamining, auditing, or inspecting themen-ef-sue;
h business records, or

(C) -frem-Aa compilation, abstract, or summary based -thereon them;;and

(2) And if -ththe burden of deriving or ascertaining the answer is substantially the
same for the-either party;

(3) Then the responding party may answer by:

(5 sesppenorihe mlnpoanie s e co e peboenne e fan e e iy
to-such-interrogatery-te-Sspecifying the records from which the answer

may be derived or ascertained; and

(B) -andto-Aaffording -te-the other party serving-the-interrogatery-reasonable
opportunity to:

(i) __E-examine, audit, or inspect such-the records; and
(il) _-te-makeMake copies, compilations, abstracts, or summaries.

H(4)The responding party must also speeifiespecify the records from which the
answer may be derived or ascertainedation with provided-shalHnelude-sufficient

detail to permit-allow the rterrogating-other party to -identify readily readiy-the
individual documents from which the answer may be ascertained.

[Amended effective AprH-4/13/13-20600.]

Advisory Committee Historical Note
Effective Apri-4/13/-2000, Rule 33 was amended to require parties to produce all non-

objectionable information and to clearly state the ground for objection to each
interrogatory.— 753-754— So. 2d XVII (West Miss._Cas. 2000).
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Advisory Committee Notes

The thirty-30 interrogatories permitted-allowed as a matter of right are te-be-computed
by counting each distinct question as one of the thirty30— even if labeled a sub-part,
subsection, threshold question, or similar designationthe—tke. Greater lenience for
construing several questions as one interrogatory may be appropriate regarding +Hnguiries
about witness names or locations; the existence, location, and custodians of documents or
physical evidence; and similar -areas capable of being explored with weH-suited-to-non-

abuswe e*p@mﬂen%wnterrogatonesy%ueha&w&&me&wﬁe#&n&mes&ﬂ—%ea%mn&eﬁ

Rule 33(b)(4) requires that the-grounds for any objection be stated with specificity.
“*General objections’ applicable to each and every interrogatory . . . —are clearly outside
the bounds of this rule.” See Ford Motor Co. v. Tennin, 960 So. 2d 379 (Miss. 2007). If an
interrogatory is only partially objectionable, the responding party musthaH clearly indicate
the extent to which the interrogatory is objectionable and the basis for the partial objection.
The responding party must also fully respond to the extent the interrogatory is not
objectionable. H—fFor example, if an interrogatory seeking information about 30 facilities
is deemed-objectionable ;-butwhile an interrogatory seeking information about 10 facilities
is not, weuld-net-have-been-objectionable,—the interrogatory should be answered with
respect to the 10 facilities; ;-and-the grounds for the-objectieng to providing the-information
with-aboutrespeet-te- the remaining facilities should be stated speetficathywith specificity.
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Rule 34. Productieng ef-documents and things; eand-entreringy upen-land for
inspectieng and other purposes.

(a) _Scope.— Any party may serve on any-other party a request within the scope of Rule
26(b):

(1) 4tTo produce and permitallow the requesting party makingthe-reguest-or the
party’s representative semeone-acting-on-his-behalf-to inspect and copy -any

designated documents or electronically stored information in any medium and
from which the respondent can obtain information directly or translate it into a
reasonably useable form if necessary, {including writings, drawings, graphs,

charts photographs phono records, data, and ether—data comprlatrons-from

throughﬂeteetronclex%e&mt&reason&b%&se&bleiorm}ﬂ o
(_)_tTo mspect andrcopy test, or sample any—desrgnated tangrble thrngs which
: St b e are-in the
respondlnq partv S possession, custody, or controlcf—theﬂoa%jrpemr\rhom%he
FRguosHssondod, or £
@)}3) tTo permit—allow entry uponto designated land or other property in the
responding party’s possession or control efthe-party-upen-whem-theregquestis
served—ffor the—purpese—ef—inspectieng—and—, measuring, surveying,
photographing, testing, or sampling the property or any designated object or

operation thereon; within-the-scope-of Rule-26(b).
(b) Procedure.

(1) Time. Without leave of court, Fhthe request may;—without-leave-of-court— be
served upon the plaintiff after the action is commencemd ent-eftheaction-and
wpon any-other party when ith-er-after-serving that party with ee-ef-the summons
and complaint upor n-thaftert-partywards.

(2) Content. The request:

(A) The-requestsMust shal-setate either by individual item or category what
is forth-the-Htems-to be inspected;

(B) Must -either-by-individualtem-or-by-category—and-ddescribe each item and
category with reasonable particularity;

(C) Must —Fherequest-shall-sspecify a reasonable time, place, and manner ef
for making-the-inspectieng and performing-the-related acts; and
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(D)

May specify the form or forms in which electronically stored information

is to be produced.

hb)(3) Response.-

(A)

Time. The responding party must serve a written answer within 30 days of

(B)

the date the request was served. But a defendant may serve a written answer
within 45 days after the summons and complaint are served on that
defendant.

Fhe-party .le o I“."l'e”l' the ;equlest S S.e"’eﬁd IS“a” Sel .,'e 2 ””Ere”
e T

I —The court may

allow a shorter or longer time.

(C)

Responding to each item. For each item or category, Fhthe response must

hal-state-with-respectte-each-item-or-category tthat inspection and related
activities will be permitted-allowed as requested or state ;-urless-thereguest
is-an objected-to—ion_and the -which-event-the-reasons for ebjeeit with
specificityten-shal-be-stated.

() The responding party may state that copies of documents or
electronically stored information will be produced instead of allowing
inspection.

(i) Under Rule 34(2)(b)(2)(B)(i), the production must be completed no
later than the time specified in the request or another reasonable time
specified in the response.

Producing documents, electronically stored information. The

responding party must produce documents as kept in the usual course of
business or organize and label them to correspond with cateqories in the

request.

(1) If a request does not specify a form for producing electronically
stored information, a party must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or
forms.

(i1) A party does not need to produce the same electronically stored
information in more than one form.
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(4) Obijection.

(A) —An objection must state whether responsive materials are being withheld
on the basis of that objection.

(B) A partial objection must specify the objectionable part of the request and
allow the remainder to be inspected.

(C) A party may object to H-ebjectionis-made-to-part-ofan-tHem-orcategory;
dre—parshatbospoediod—Thorossensomashaloan-ebjoebentoa-lhe
requested form fofr predueiproducing ng-electronically stored information.

(i) -Ifthe responding party objects to thea requested form —or the request

did not specify oneif-ne—ferm-was—specified, in—thereguest—the
responding party must state the-what form or forms the party #

intendss- to be use.

(D) Pursuantte-Rule-26(b}5),2aA responding party may also object under Rule
26(b)(5) to productieng ef-electronically stored information that is not

reasonably accessible because of undue burden or cost.

(E) _The party submitting the request may move for a n-orderunderRule 37(a)
order regarding:

(i) Awith-respectto-any objection;
(ii) Fte-er-etherfailure to respond to the request;
(iii) Failure to respond to erany-part thereof one; or

(iv) sorany-fFailure to permit-allow inspection as requested.

(c) Nonparty. This rule does not preclude an independent action against a person not a
party for production of documents and things and permission to enter onto land.
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land.
[Amended effective July—7/1/,—2013; to address production of electronically stored
information.]

Advisory Committee Historical Note

Effective July-7/1,-20/13, Miss. R. Civ. P. 34 was amended to specifically authorize a
party to request any—other party to produce electronically stored information. The
amendment established the procedure for requesting production of electronically stored

information and the procedure for objecting to that type of-sueh-a request.
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Rule 35.— Physical and mental examination-ef-persens.

(a) Order. If a party’s mental or physical condition (including blood group) is in

(b)

controversy, the court where the action is pending may order the party to submit to

physical or mental examination by a suitably licensed or certified examiner. The court

has the same authority to order a party to produce for examination a person over whom

the party has custody or legal control.

(1) The court may issue the order only on:
(A) A motion for good cause shown; and
(B) Notice to the person to be examined and to all parties specifying:
(1) The time, place, manner, conditions, and scope of the examination;
and
(i1) The person or persons who will perform it.
(2) A party or person may not be required to travel an unreasonable distance for an
examination.
(3) The requesting party must pay the examiner and advance all necessary expenses

to be incurred by the party or person complying with the order.

Examiner’s report.

(1) If requested by the party against whom the court issue a Rule 35(a) order or the
person examined, the party who moved for the examination must deliver a copy
of the examiner’s detailed written report stating:

(A) The examiner’s findings;
(B) All test results, diagnoses, and conclusions; and
(C) All reports of earlier examinations of the same condition.
(2) After delivering the reports and on request, the party who moved for the

examination is entitled to receive from the party against whom the order was
issued like reports of all prior or subsequent examinations of the same condition.
But a party with custody or legal control of the person examined is not required
to do so on a showing that the party is unable to obtain the reports.
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(3)

On a motion, the court may require a party to deliver a report on just terms. If an

(4)

examiner fails or refuses to do so, the court may exclude the examiner’s
testimony if offered at trial.

By requesting and obtaining a report of the court-ordered examination or by

(5)

deposing the examiner, the examined party waives privilege in that action and
others involving the same controversy as to the testimony of every other person
who has examined the party or subsequently may do so regarding the same
mental or physical condition.

Rule 35(b) applies to examinations made by the parties’ agreement unless their

agreement expressly states otherwise. But it does not preclude discovery of an
examiner’s report or deposing the examiner according to the provisions of
another rule.

(c) Limited applicability to Title 93 of the Mississippi Code of 1972 Annotated. This

rule does not apply to actions under Miss. Code Ann. 8§ 93-1-1 to 93-29-23. But the

chancery court has discretion to decide the rule does apply.
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[Adopted effective J&nuaw—l_/lG[,—Z@Oi ]

Advisory Committee Historical Note
Effective January-1/16/--2003, Rule 35 was adopted to allow a court to order a physical

or mental examination of a person for good cause on motion.— — — — — 'S0.2d-———— (West
Miss. Cases———).
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Rule 36. Requests for admission.

(a) Reguestfor-AdmissionScope; procedure.

(1)

Scope. For purposes of the pending action only, Aa party may serve upen-another

(2)

y-onther with party-a written request ferthe-to admit ssion,for-purpeses-of-the
pending-action-enhy—of-the truth of any matters within the scope of Rule 26(b)
relating to:

(A) -setforth-inthereguestthatrelate-to-Sstatements or opinions of fact; or

(B) -erefStatements or opinions on the application of law to fact, including the
genuineness of ary-documents described in the request.

Procedure.

(3)

copying—Time. The request may, W|thout Ieave of court be served on the

plaintiff after the action is commenced and on another party when serving
that party with the summons and complaint or afterwards.

(B) Form:; copy of documents.

(1) Each matter must be separately stated.

(i) A request to admit the genuineness of a document must be
accompanied by a copy of the document unless produced or otherwise
made available for inspection and copying.

Response.

—Effect of not respondlnq t|me Ihe—reqeest—may—w&heet—leaveuef—eeurt—

R _ vice-of .
ferth—The matter is admitted unless, within thirty-30 days after the request

is served service-of-the-reguest-or within a sueh-shorter or longer time as
the court may allow, the party to whom the request is directed serves upen

the requesting party with regquesting-the—admission-a written answer_or
objection -er-ebjection-aaddressed to the matter and ;-ssigned by the party
or party’s -er-by-his-attorney.
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(4)

(1) But adefendant may serve answers or objections within 45 days after
the summons and complaint are served on that defendant -but-unless
the court shortens the time.

Answer. If a matter is not admitted, the answer must specifically deny it or state

(5)

in detail why the answering party cannot truthfully admit or deny it.
(A) Responding to substance of the request. A denial must fairly respond to
the substance of the requested admission.

(B) Qualification; partial denial; specificity. When good faith requires a
party to qualify an answer or partially deny a matter, the party must specify
the admitted part and qualify or deny the remainder.

(C) Lack of information or knowledge. An answering party may assert lack
of information or knowledge as a reason for failing to admit or deny a
request only if the party states:

(i)  That the party has made reasonable inquiry; and
(i) That information known or readily obtainable by the party is
insufficient to enable the party to do so.

(6)

If a party objects to a request, the reasons for doing so must be stated.

(A) Trial issue. If the responding party considers a matter in a requested
admission to present a genuine issue for trial, the party may not object
solely on that basis.

(1)  Subject to Rule 37(c), the party may deny the matter or state reasons
why it cannot be admitted or denied.

Motion for sufficiency.
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(A) The requesting party whe—has—requested—the—admissions—may move to

determine-decide the sufficiency of the-an answers or objections.

(B) Unless the court determines—decides that an objection is justified, it
musthal order the responding party to serve at-an answer-be-sepved.

(C) _If the court dectermidnes that-an answer does not comply with Rule 36 the
requirements-of-this-section, it may:

(1) __-eOrder either-that the matter is admitted;
(i) _-erRequire that-an amended answer to be served; or

(iii) —Fhecourt-may—n-Hed-of theseorders—dDefter its mine-that-final

decision until ispesition—of—the—regquest—be—made—at—a pre-trial
conference or at-a-designated time before trialtimepriorto-trial.

(D) Rule 37(a)(4) applies to an the-award of expenses-ineurred-in-relation-te
=
Effect of Admissieradmission; withdrawing; amending.— Anry matter
admitted under this rule is conclusively
(7) _established unless on a motion, the court en-metien-permitsallows the admission
to be withdrawaln or amendmednt-ofthe-admission.

(A) A party’s admission under this rule is for the purpose of the pending action
only. It is not an admission for another purpose and may not be used against
that party in another proceeding.

(B) W.ithdrawal;: amendment. The court may allow an admission to be
withdrawn or amended:

(i) Subject to Rule 16(e)the provisions governing amendment of a final
pre-trial order;
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(1) —the—conrt ppo porealt witndrouynl or apsanceent wnfhen the
presentatieng efthe-an action’s merits efthe-action-will be subserved;
thereby-and

(iii) tThe party who obtained the admission fails to satisfy the court that
withdrawal or amendment will prejudice the party him-in maintaining
that party’s his-action or defense on the merits.

Advisory Committee Notes

The purpose of Rule 36 is to identify and establish undisputed facts-that-are—net-in
gispute. DeBlanc v. Stancil, 814 So. 2d 796, 802 (Miss. 2002). “[T]he requests must be
reasonable and must be unambiguous. A request is ambiguous if the request is subject to
more than one reasonable interpretation. The purpose of requests for admissions is to
narrow and define issues for trial.” See-Haley v. Harbin, 933 So. 2d 261, 262-63 (Miss.
2005). “Requests for admissions ‘should not be of sueh-. . . great number and broad scope
as to cover all the issues [even] of a complex case, and [o]bviously . . . ——should not be
sought in an attempt to harass an opposing party.’” Se&@Haley—%%ée—Zdrat 263.

Rule 36 will be enforced according to its terms; a matters admitted or deemed admitted
upon the responding party’s failure to timely respend-answer are-is conclusively established
unless the court exercises ;-within-is-discretion to -grants a motion to amend or withdraw
the admission. “Any admission that is not amended or withdrawn cannot be rebutted by
contrary testimony or ignored by the court even if the party against whom it is directed
offers more credible evidence.” DeBlanc, 814 So. 2d at 801 (citing 7 James Wm. Moore;
et al., Moore’s Federal Practice 1_36.03[2], at 36; -at-36-(3d ed. 2001)). But in a matter

nvolvmg Heowever-in-the-matter-of-child custody, the trial court may allow an admitted
issue to be withdrawn -as justice requires,—aHow-the-withdrawal-of-the-issue—admitted.
Gilcrease v. Gilcrease, 918 So. 2d 854 (Miss. Ct. App. 2005).

The rule sets out a two-pronged test that trial courts may use when determining whether

to grant a motion to withdraw or amend an admission. Courts may consider whether

“presentation of the merits_. . . —will be subserved [by amendment or withdrawal] and

whether the party who obtalned the admission has satisfied the court that withdrawal or

amendment would prejudice him or her.. . . . —[A] trial court ‘may,’ but is not required

to, consider the two-pronged test in denying a motion to withdraw or amend.” See Young
v. Smith, 67 So. 3d 732, 740 (Miss. 2011).
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Because Generally—aa party generally lacks has—ne—knowledge concerning—of the
authenticity or admissibility of the-an opponent’s sirgpartys-medical records. a party does
n-and—therefore-has-hot have an obligation to admit the authenticity or admissibility of
sueh-an opposing party’s medical recordsdecuments- absent: (1) proper authentication of
sueh-reeerdsin-accordiangee witoh Miss. R. Evid. 901 or 902; and (2) proper demonstration
that-such-records-they are records of regularly conducted activity pursuandert to-Miss. R.
Evid. 803(6). See Rhoda v. Weathers, 87 So. 3d 1036 (Miss. 2012).
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Rule 37. Failing ure-to make-or-cooperate in discovery: sanctions.

(a) {a)yMotion for ©order Scompelling Bdiscovery.— A-party—+poeOn reasonable notice

to other parties and all affected persons-affected-thereby, a party may apphy-move for
an order compelling discovery according to th-ais rulfoHewse:.

(1) _Appropriate Scourt.—_A_motion n—appheation—for an order compelling
discovery may be fmadiled with te-the court #n-where ieh-the action is pending.

&
(2) _Specific Mmotions.

(A) A party seeking discovery may move for an order compelling an answer,
designation, production, or inspection if:

(i) H-aA deponent fails to answer a question propeunded-or-submitted
under Rules 30 or 31;;

(i) _-eraA corporation or other entity fails to make a designation under
Rules 30(b)(6) or 31(a);

(iii) eraA party fails to answer an interrogatory submitted-under Rule
33, 0r

(iv) ;oerifa-A party fails to produce documents, fails to respond that
inspection will be allowed, or fails to allow inspection as -iA-response

to—a—requested for—inspection—submitted—-under Rule 34.;fallsto
that | . L e I ol

(B) When taking a deposition byer oral examination, the proponent of the
question may complete or adjourn the examination before he

apphesmoving for an order.
2

(C) _If the court partly or wholly denies the motion-ir-whele-er-inpart, it may
issue a Rule 26(d) make-sueh-protective order—as—H—would-havebeen

(3) Evasive or Hincomplete Aanswer.— For purposes of Rule 37(a)this-section, an
evasive or incomplete answer tmust te-be treated as a failure to answer.

7
(4) _Award of Eexpenses-ef-Meotion.
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4

(A) If the motion is granted, after an opportunity to the—eeurt-shal,—after
opportunity-forbe hearding, the court must require the party or -e+-deponent
whose conduct necessitated the motion; -e+-the party or -er-attorney who
adviseding suethe conduct; or both efthem-to pay to the moving party the
reasonable expenses, including attorney’s fees, -incurred toin obtaining the
order_unless the court finds:

(0 —pemelpeollornnepneondnee Lon ool e Al Lo e

opposition to the motion was substantially justified; or

(i) _+tThat other circumstances make an expense award ef-expenses
unjust.

(B) _If the motion is denied, after an opportunity to be heard, the court musthah;

afteroppertunity-for-hearing;- require the moving party; -the moving party’s
of-the-attorney advising the motion; or both efthem-to pay to the opposing

party or deponent who—oppesed—the—metion—the-reasonable expenses,
including attorney’s fees, -incurred to r-opposeing the motion,—rcluding

atterney’s-fees; unless the court finds:

(i) __tThat the making-ofthe-motion was substantially justified; or
(ii) _tThat other circumstances make an expense award-ef-expense unjust.

(C) _If the motion is partly granted in—part-and denied-irpart, the court may
apportion the-reasonable expenses incurred in obtaining and opposing

relation-to-the motion among the parties and persons in a just manner.

(b) {b)Failing ure-to Scomply Wwith Oorder.

(1)

Court sanctions.Sanetions-by-Court— If a deponent refuses a-depenent-fats-to

(2)

be sworn or to answer a question_after the court has directed otherwise,

afterbeing—directed—to—do—so—by-the—court—the failure may be considered a

contempt of court.

&
Sanctions by court where Sanetions-by-Court-in-Whieh-action is pending.

Action-tsPending—If a party_or -er-a_party’sa officer, director, emanaging
agent, -ef-a-party-or other a-person designated to testify under Rules 30(b)(6) or

31(a) to-testify—in-behalf-of-a-party-fails to obey an order to provide or permit
allow discovery, including a_Rule 37n-order-made-undersubsection-(a) of-this

rdeler, the court #n-wherieh-e the action is pending may imakssue additional just
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(3)

such orders in regard to the failure as are just, and among others the
fellewincluding:

(A) Establishing matters an-erderthat-the-matters-pertaining to the regarding
which-the-order was-made-or any-other_designated facts shal-be-taken-to
be-established-for the—purposes of the action #-accordaingee witoh the

requesting party’s claim-ef-the-party-ebtaining-the-order;

Ay
{B)—an-erder+Refusing to allow the disobedient party to support or oppose

designated claims or defenses or ;-erpprohibiting the #m-fdisobedient party
from introducing designated matters in evidence;

(B) a

(C) Partly or wholly r-oerdersstriking eut-pleadings-erparts-thereof;

(D) erstStaying further-proceedings_until the order is obeyed;; ef

(E) Partly or wholly ddismissing the action or proceeding; orany-part-thereof;

of
(E) ¥Rendering a default judgment by-defawtt-against the disobedient party; or
©y—

(G) Instead of inHeu-ofany-ofthe-foregeing-an order stated in Rule 37(b)(2)(A)
through (F) erders-or in addition thereto one, an order treating_the failure
to obey as a-contempt of court-the-fature-to-obey-any-erders.

)
Instead of an order stated in Rule 37(b)(2) or in addition to one, -Heu-of-any-of

the—foregoing—orders—or—in—addition,—thereto,—the court musthal require the
disobedient party; fating-to-ebey-the-order-or-the attorney advising the party;

#n-or both to pay the-reasonable expenses, including attorney’s fees, caused by
the failure; unless the court finds:

(A) -tThat the failure was substantially justified; or
(B) _tThat other circumstances make an expense award ef-expenses-unjust.

(c) Failing to admit; Eexpenses-enFature-to-Admit.

(1) _If a party fails to admit the genuineness of ary document or the truth of any

matter as requested under Rule 36, and if the requesting party reguesting-the
admissions-subsequently thereafter-proves the document’s genuineness ef-the

doecument-or the matter’s truth-ef-the-matter, thate party may move apply-te-the
court for an order requiring the— other party to pay thesm party -the-reasonable
expenses, including attorney’s fees, -incurred in doing so.

ine 8 includ b e foum.
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(2) _The court musthaH issumake the order unless it finds that:

(A) _HtThe request was held-objectionable under Rule 36(a);

(B) —er{2)-+tThe requested admission seught—was noft rof substantial
importance;

(C) or{3)tThe party failing to admit had reasonable grounds to believe that
he party might prevail on the matter;; or (4}

(D) there-was-eOther good reason for the-failingure to admit existed.
{e)

(d) Failing ure-efParty-to Aattend at-Own-Ddeposition; —er-Sserve Answers—to
Hinterrogatory answeries; or Rrespond to inspection Rrequest-fertaspection.

(1) If a party or a party’s -eran-officer, director, e-managing agent, -ef-a-party-or
othera person designated under Rules 30(b)(6) or 31(a) to testify en-behalfofa

party-fails the following, on a motion, the court where the action is pending may
issue a just order regarding the failure, including an order under Rule 37(b)(2)(A)

through (G):

(A) 31)tTo appear before the officer who is to take the party’s is-deposition;
after being served with a-proper notice;

(B) er{2)tTo serve answers or objections to Rule 33 interrogatories after the
other party properly served the interrogatories; or

() submtodundor =2l 32 A i 9000 SOPHEC-9 OB e eS8 2T 0
serve a written response to a Rule 34 request for inspection after the other
party properly served the request.

A)(B)ahd-{(C)-ofsubsection(b}(2)-of thisrule—Instead of an order or -Heu-of
any-order—or-in addition thereto it, the court musthaH require the disobedient
party; -fating-to-act-er-the attorney advising thime paerty; or -both to pay the
reasonable expenses, including attorney’s fees, caused by the failure; unless the
court finds:

(A) -tThat the failure was substantially justified; -or
(B) tThat other circumstances make an expense award ef-expenses-unjust.

{eh
(3) A Fhe-failure to act under Ruldeseribed 37(d) in-this—subsection-may not be

excused on the basis greund-that-the requested discovery seught-is objectionable
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unless the disobedient party faHing-to-act-has applied for a Rule 26(d) protective
order-under-Rule-26(d).

(e) Additional Ssanctions.—_In addition to the-apphication-of-these-sanctions; specified

tunder Rules 26(d)_and Rule 37, -and-etherprovisions—ef-this—rule,—the court may
Impose »pon any party/-erparty’s attorney GGHHSEJ—SJ&HG?PS&I’\CUOI‘]S DRSO

including the-payment-ef-reasonable expenses and attorney’s” fees, if:

(1) -aAny party/-er-party’s attornesunseyl#)- fails without-geed-cause-to cooperate
in the-framing ef-an appropriate discovery plan by agreement under Rule 26(c)

without good cause; ;-or
(2) _{1)y-eOtherwise abuses the discovery process in seeking, making, or resisting
discovery.
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(o)
CHARPTERSECTION M6. TRIALS

Rule 38. Right to a Jjury trial.-efright

(a) RRight Ppreserved.— Fhe-The right of trial by jury as as-declared by the Mississippi

Constitution or any Mississippi statute ef-the—State—ofMississippi—musthal be
preserved to the parties inviolate.

@
(b) Waiver-efJury-TFrial.

(1) A Pparty ies-te-an-action-may waive their rights to a jury trial by:

(A) fFiling with-the-eeurt-a specific, written stipulation that that-the right has
been waived with the court; and
(B) _rRequesting that the action be tried by the court.

b}(2) The court may exercise -H-its discretion_to ;-require that the-action-be-tried-by
a jury trial netwithstanding-even though a party has filed a the-waiver stipulation

of waiver
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—Rule 39. Trial by jury or by the court. -[eOmitted].
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Rule 40.— Assigning mentef-cases for trial.

(a) Methodss.

(1) A Gcourts musthall provideforplaceing aenf actions gpon the trial calendar:

)

H(A) Wwithout the parties’ request-ef-the-parties; or

2}B) upeOn a party’s request ef—a—party—andwith notice to the—other
partipartieses; or;

(C) _lin a sueh-other-manner as-the court deems-considers expedient.
&

(2) _Prior to the-calling ef-a case for trial and subject to the court’s sound discretion,
the parties musthaH be afforded ample opportunity-in-the-sound-diseretion-of-the
eourt- ftor completeton ef-discovery.

(b) Notice.

(1) _The court musthal provide by-written direction to the clerk when a trial docket
will be set.

(2) At least five days before the date on which the trial docket will be set, Fthe clerk
musihaadeast o copssorior Lo ho-dato-orwhieb-tho-broldeckebwal-bo
set notify all attorneys and unrepresented parties-without-attorneys whavithgh
cases upon the trial calendar of the time, place, and date when-saie-the docket
wishall be set.

(3) _All cases musthaH be set on the trial docket at least-twenty (20} days before the
trial date setfoertrial-unless the parties agree on a shorter period is-agreed-tpon
by-alparties-or a smaller one is available under Rule 55.

(4) _When an action is set for trial, Fthe clerk must prepare a trial docket shal-be
prepared-by-the-clerk-aidentifying the:

het i for-trial and chall
(A) -theeCase to be tried;;

(B) Trial the-date;
(C) -oftrialtheaAttorneys in the case-of record-in-the-casera; rd-t

(D) heplace-oftTrial location; and
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(E) . Additionally, said trial docket shall reflect such aAttorneys of record and
unrepresented parties representing-themselves-as-were-present in person or
by a resent-personaly-or-by-designee when the trial docket was set.

(5) Within three days after a case has been placed on the trial docket, Fthe clerk

musibatl wtrathroo2—daysatora-casehes-boonslacodortho-traldoclkat
notify a_H-party who was not ies-who-were-net-present at the docket setting in

personaly- or by an their-attorney ef-record-at-the-docket-setting-of as-te-their

trial setting.

(A) Notice musthal be by personal delivery or by-mailing efa-netice-within
sate-the three-(3)--day— period.

(6) Rule 40 does not apply to Mmatters;

(A) -In which a defendant is summoned to appear and defend at a certain time
and place eertainpurstandert to-Rule 81; or
(B) _tIn which a date, time, and place for trial have been previously set-shal-net
be governed by this rule.
(e}
(c) _Trial by Aagreement.— Parties, including those whe—are-in a fiduciary or other
representative-er-fiduciary- capacity, may waive any waiting period imposed by these
rules or a statute and agree to a time and place for trial.

eh
[Amended effective Juhy-7/1/;-1986; 9/September-1/-1987; 3/March-1/-1989.]

Advisory Committee Historical Note

Effective Mareh-3/1/-1989, Rule 40(a) was amended by abrogating reference to local
rules.— 536-538 So. 2d XXX (West Miss. Cas. 1989).

Effective September—9/1/-—21987, Rule 40 was amended by adding subsection (c)
providing-forn the-scheduling ef-trials by agreement of the parties.- 508-511 So. 2d XXV1I
(West Miss. Cas. 1987).

Effective July-7/1/-1986, Rule 40(b) was amended by substantially rewriting it: (1) to
shorten the time period previded-for giving interested attorneys and parties notice of the
setting of the trial docket; (2) to provide for at least twenty-20 days between the time of of
the-setting ef-a case on the docket and the time-ef-the-trial date; (3) to previdrequire for
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certain information to be recorded on the docket; and (4) for other purposes.— 486-490 So.
2d XXI (West Miss. Cas. 1986).

Advisory Committee Notes

The twenty20-day waiting period doeis not rapplyieable to court hearings eenducted
by-the-eeurt-in connection with Rule 55 default judgments-urderRule-55.
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Rule 41.— Dismissing an action.Bismissal-ofactions

() {a)rVoluntary Bdismissal.
=rectberoct
(1) By Pplaintiff or -By-Sstipulation.

(A) Subject to the-previsions-of-Rule 66; or ef-any Mississippi statute-ef-the
State-of-Mississippt, and-upenafter the-paying ment-efall costs, the plaintiff

may dismiss an action may-be-dismissed-by-the-plaintifF-without a court
order by filing-ef-court:

(1) by-filing-aA notice of dismissal at-any-time-before the adverse party
serviees by-the-adverse-party-ofan answer or ef-a-motion for summary
judgment-whicheverfirst-eceurs; or

(i) by-filingaA stipulation of dismissal signed by all parties who have
appeared in the action.

i)
(B) -Unless etherwise—stated—n-the notice of dismissal or stipulation_states
otherwise, the-dismissal is without prejudice.

(2) By court Oorder—of—Ceurt—— Except as statprevided in Rule
41(a)(1)paragraph—(ay{1)-ofthis+ule, the plaintiff may an-action-shat-not be
dismissed an tthe-plactiontiff’s winsthout anee-save coupenrt order on ef-the
court-and-upen-such-terms and conditions as-the-ceurthe courtt deems-considers
proper.

(A) A Ha-counter-claim-has-beenpleaded-by-a-defendant asserted before prier
to-the-service-upon-him-of-the plaintiff serves a Rule 41(a)(2) *s-motion
will -te-dismissremain pending if the -the-action-may-be-dismissed-but-the
counter-claim-shallrematnpending-fer-action is dismissed.

(B) adjudicationby-the-court-Unless the court order states otherwise-specified
n-the-order, a-dismissal under-thisparagraph-is without prejudice.

(b) _Involuntary Bdismissal:-Effect Fhereof.

(1) A defendant may move to dismiss the action or a claim if Ferfature—of-the
plaintiff fails to:

(A) to-pProsecute the action;
(B) -erto-eComply with these rules; or
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(C) Obey a -any-court order-of courta-defendant-may-meove for dismissal-ofan

(2) In anonjury action tried by the court:

(A) The defendant may move for dismissal:

(i) __After the plaintiff has completed presenting evidence;

(1 —panee-entrod b ho—conrbwe o oo —has—eompslolod-he
presentation-of-his-evidencethe-defendant—wWithout waiving thise
defendant’s right to offer evidence if a-the court denies event-the
motion; -is not granted, may move for a dismissal and

(ii1) _e0n the basis ground-thatthe plaintiff has failed to show a right to
relief under upen-the facts and the the-law.

(B) _-the-plaintiff-has-shewn-neright-to-relief—The court may then—rentder a
judgment against the plaintiff -agatnstthe-platrtifior-or may-defer a ehifinal
decision ne-te-renderanyjudgment-until the-clese-ef-all the-evidence_has

been presented.

(i) ___If the court renders a judgment on the merits against the plaintiff, the
court may make Rule 52(a) findings-as-previded-in-Rule-52(a).

(C) _Unlessthe-courtintts-orderfor-dismissal-otherwiseA Rule 41(b) dismissal
and all other dismissals operate as an adjudication upon the merits unless:

(1) A court order states otherwise;

(i) Rule 41(b) states otherwise;

(ii1) Dismissal is for lack of jurisdiction;

(iv) Dismissal is for improper venue; or

(v) Dismissal is for failure to join a party under Rule 19.

(c) Dismissing a al—ef—ecounter-clalm ©cross-Eclaim,_-or Fthird- Pgarty Cclaim.

This rule eprevisions-ef-this—rule-applies y-to the dismissal of ary-_counter-claim,
cross-claim, or third-party claim.
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(1) A claimant’s Rule 41(a)(1)(A)(i) voluntary dismissal by-the—elaimant-alone
pursuant-to-paragraph-{ayd)-ef-thisrule-shall- be-must be made-filed before a

responsive pleading is served; or;
(2) _lif there is no responsive pleading, there—is—none—bbefore the—evidence is
introduced tion-ef-evidence-at a the-trial-er-hearing_or trial.

{e)
(d) Dismissal on Eclerk’s Mmotion.

{eh

(1) Notice.—_In aH civil actions wherein there-has—been-no action ef+reecerd-has
occurred on the record during the preceding 12twelve months, the court clerk of
the-eeurt-musthalt mail notice to the attorneys efrecerd-that suethe court will
dismiss the case wit-be-dismissed-by-the-ceurt-for fwailing tat-of prosecute tonit

unless:

(A) An action is taken on the record -wwithin thirty-30 days fromHewing- the
satd-mailing date; action-ofrecordor

(B) A motion showing good cause for not di-+smissing the case is filed with the
court.

H(2) Effect Except as stated in Rule 41(d)(1) 4akencpan—apphcatren—m—wntmg—|s

ease—ﬁ—aeﬁen—e#mee;d—mm—epgemd—eaeﬁe—is—nepshemmﬁthe court
musthal dismiss theaeh sueh-case without prejudice.— But Fthe cost of filing

suea _dismissal h-order ef-dismissal-with the clerk musthall not be assessed
against either party.

(3) Maiing-NNotice deadlinesetice.

(A) In every eligible case, the clerk must mail Fthe Rule 41(d)(1) notice shal
be-mated-annually inevery-eligiblecase-not later than thirty-30 days before
June 15 and December 15-6feach-year.

(B) The clerk must present all eligible cases annually on or before June 30 and
December 31;-and-al-such-cases to shall-be-presented-to-the court by-the

elosiefor action-thorc-onasbolorcdunestand-Dosombor3holoach-roar,
(C) Rule 41(d)(1) through (d)(2) does not:

(1) Prohibit Fhese-deadlines-shall-rot-be-interpreted-as-a-prohibition-the

clerk from otherwise mailing notice and dismissing an eligible

against maiing of notice and dismisscaseal thereon as cases may
become-ehigible-for-dismissal-under-this- under Rule 41(d); or
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(i) Limit the rale—TFhisrule-ishotatimitation-court’s power upon-any
other-powerthat-the—courtmay-have-to dismiss any action upon a

motion or otherwise.

-
(e) (e)Costs of Previeusly-Bismissed-Actionpreviously dismissed action.- If a plaintiff

dismisses an action in a court and files another one based on or including the same
claim and against the prior defendant, the court:

eequLmMay make%uekkorder feHhe plalntlff to pay the aymen%e#costs of the

previously dismissed action as it decides to be proper; and

(2) _-previeushy-dismissed-as-it-may-deem-properand-mMay stay the proceedings-n
the-action until the plaintiff has complied with the order.

Advisory Committee Notes

After the court clerk has-serves given-netice-pursuant-te-Rule 41(d)_notice, a party
seeking to avoid dismissal for lack of prosecution must either take some “action on the f

record” or file a motion apphy-r-writing-with e-the court and-demonstratinge good cause
for continuing the case. Rule 41(d) does not define what constitutes “an action ofn the
record.” See Ill. Central-. R.R. Co. v. Moore, 99 So. 2d 723, 726 (Miss. 2008) _(discussing
former “application in writing” and “act of record”).-

PPleadings, discovery requests, and deposition notices are “actions ofn the record.” See
id. at 728.- But simply requesting that the case remain on the court’s active docket Ain an

ex parte letter to the court clerk simply-requesting-that the-case remain-on-the-court’s-active

docket-is not an-a written motion appheation-t-writing-that-demonstratinges good cause.
See tid. at 729-730. Rather than writing a letter to the clerk, a party should file a written

motion with the court: (1) that complies with Rule 7(b)(1); -are-(2) that demonstrates good
causeL, and (3) that is shewld-served -suech-motion-in-accordiangee witoh Miss. R. Civ. P.

. 1d. at 727-730. But see Cucos, Inc. v. McDaniel, 938 So. 2d 238, 247 (Miss. 2006)
(finding that-the—trial court did not abuse #s—discretion in considering the—plaintiff’s
attorney’s letter to the-clerk requesting that the-case remain on the-court’s active docket as
sufficient to prevent dismissal where_ (1) the-court held a-hearing and the-plaintiff’s
lawyer alse-represented he was trying to schedule conferences so that-defense counsel could
talk to plaintiff’s expert witnesses in an-effort to facilitate settlement; (#2) local practice
was to treat suethe letters as sufficient; and (#3) the-plaintiff was not served with- a-proper
copy of the-dismissal order-ef-eismissal). In Ggenerally, complyiangee with local practice
that-is-inconsistent with the Mississippi Rules of Civil Procedure without more will net;
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standing-alone-be insufficient to prevent dismissal. See Ill. Cent.ral R.R. Co., -v—Moeore;
994 So. 2d at #23,-728-(Miss—2008).
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Rule 42. Consolidation; -separate trials.

(a) Consolidation.— If pending When-actionss involveirg a common question of law or
fact-are-pending-before-the-court, the court may:

(1) #-may-eOrder a joint hearing or trial of one or more ary-matterss aiat issue in
the actions;

(2) #-may-erderall-the-actions-coConsolidated the action; or and-t

(3) Issue manothery -make-sueh-orders concerning the proceedings therein-as-may
tend-to avoid unnecessary costs or delay.

@
(b) Separate Ftrial.

(1) For convenience, Fhe-court-infurtherance-of-convenience-or-to avoid prejudice,
or when-separate-trials-will-be-conducive-tto expedite and ienr-and-economizey,

the court may order a separate trial of:

(A) A-efany claim, cross-claim, counter-claim, or third-party claim; -er-of

(B) aAny separate issue; oref

(C) -efaA ay—number of claims, cross-claims, counter-claims, third-party
claims, or issues.

(2) When ordering a separate trial, the court must;- always preserve ing-aviolate-the
right to fa jury trial byjury-as declared-stated in Miss. Const. by-art. 4, 8 Seetion
31 of the Mississippi Constitution of 18390.
)

(c) Counties Within a-Ssingle Scircuit_or -e+r-Cchancery Scourt Bdistrict.— When
eivilalf actions involving #rg-a common questions of law or fact are pending in erlaw
are-pending-n-different counties of the same single-Ccircuit_or -er-c€hancery _court
Court—district, all matters presented to the judge prior to trial except dispositive
motions ;-sueh-actions-may be consolidated for coordinated.-ercensolidated-pretrial

proceedings

(1) -and-+If the actions do not involve jury trials-by-ury, they may be consolidated
for all purposes.

(2) _-All judges presiding—ever—the—cases—to—be—conselidated—must agree to the

consolidation and on te-the judge who will preside over the cases for the-purposes

of Rule 42(c) stated-heFe1n—F9Hhe1au1tpeses491Hh|&H+le—p1ﬁetnal—preeeeeungsr
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[Amended February-2/20/:-2004 to correct scrivener’s error; amended effective September
9/25/:-2614.]
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Rule 43. Taking ef-testimony.

(@)

(b)

(©)

(d)

()

Form__-and-Aadmissibility.— In all trial, witness s-the-testimony efwithesses-musthat

be taken orally in open court- unlexcept ass o-otherwiseprovided-by-therwise stated
in these rules or the Mississippi Rules of Evidence.

[Abrogated].
[Abrogated].

Affirmation inst-kieaud of an ©oath.— A solemn affirmation may be accepted
mstead of an oath Whenever—uhdepthese—mles—requwed bv these rulesan—oath—is

Evidence on a_Mmotions.— If\WWher a motion is based on a non-record fact, s-hot

appearmgeﬁhe reeerel—thecourt may hear the matter on aaffldawts or partly or wholly

WheHy—erarth,Lon oraI testlmony or deposmons

(f) __Interpreters.— The court may appoint an interpreter of its choown-selectiong; -and

may-fix his-reasonable compensation —Fhe-compensation-shat-be-paid out of funds

provided-according to by-law or by-one or more efthe-parties as ithe eeurt-may-directs;
and exercise discretion to may-be-taxed the compensation -tHtimately-as costs,-a-the

H(1) But However-if an interpreter is required by in-the-eventand-to-the-extent-that

such interpreters are required to be provided under the provisions of the
Americans with Disabilities Act_of 1990, Pub. L. No. 101-336, 104 Stat. 328

(1990) mcludlnq reIated provmons rules and requlatlons,,—42—u§—e—§—]£—131—

compensatlon and other compllance costs must be |oa|d bv the county where the

court is located and not taxed -efcomphance-shal-be-paid-by-the-county-in-which
docotrbsHeandshallnetbotoed-as costs.

[Amended effective January-1/10/-1986; amended June-6/5/7-1997.]

Advisory Committee Historical Note
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Effective Juhy-7/1/-2998, Rule 43(f) was amended #a-regarding te-compliance with the

Americans with Disabilities Act of 1990 8§ 201, 4242 U.S.C. § 12131;etseg- (1990) and
related provisions.

Effective January-1/10/-1986, Rule 43(a) was amended to provide that testimony may
be taken other than in open court; unas—previdedr by-the Mississippi Rules of Evidence;
and to delete references to the admissibility of evidence; Rule 43(b) [Mode and Order of

Interrogation]; and Rule 43(c) [Record of Excluded Evidence] were abrogated.— 478-481
So.

2d XXVII (West Miss. Cas. 1986).
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Advisory Committee Notes

The admission of telephonic testimony inst-Headu of a-personal appearance in open
court by the witness is within the trial court’s sound discretion-ef-the-trial-court. See Byrd
v. Nix, 548 So. 2d 1317 (Miss. 1989) (interpreting Miss. R. Civ. P. 43(a) and Miss. R. Evid.
611(a)).
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Rule 44. Proving ef-efan official rdeecorduments.
(a) {a)yAuthentication.
(1) Domestic.

(A) The following evidences Aan official record or entry in it when admissible
and kept within the United States, -er-any state, district, commonwealth,
territory, or territory subject to the United States’ administrative or judicial
Jurisdiction:

ncul on 4 1 thin i | 4

I micsible f | | i I
(i) __by-aAn official publication of the recordf; or

(ii) _-er-by-aA copy attested by apersonpurporting-to-be-the officer_or
officer’s deputy having-with the-legal custody of the record—e+-his

S

(B) _If the official record is kept outside the-State—of-Mississippi, the copy
musthall be accompanied by a certificate under oath of the officer or

officer’s deputy sueh-persen-sthating:

() The person -he-is the legal custodian of tsuehe record; and that

(if) _tThe record is kept purstant-according to te-state law.
&
(2) _Foreign.

(A) The following evidences a A-foreign official record -or an-entry -therein it

~when admissible-fer-any-purpose:

(1) +may-be-evidenced-by-aAn official publication thereof the record; ;
or

(ii) _aA copy thereof-attested by a person authorized to do so make-the
attestation-and accompanied by a final certification.

(B) A Rule 44(a)(2)(A)(ii) final certification must certify the —as—to—the
genuineness:

(i) -eOf the signature and official position {§-of the attesting person; or
€
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(i) _eOf a foreign official whose certificate of genuineness relates to the

allesialion amy—rerctgn-otbelbwhosoreordbealoolgonsmoncss—ot
signature-and-official-pesition-relatesto-the-attestation-or is in a chain
of certificates of genuineness ef—signature—and—officialposition

relating to the attestation.

(C) A Rule 44(a)(2)(A)(ii) final certification may be made by:

() -aAn embassy or legation -secretary-ef-an-embassy-er-legation;;

(i) A consul general, consul, vice consul, or consular agent of the United
States; ;-or

(iii) _aA diplomatic or consular official of the foreign country assigned or
accredited to the United States.

(D) _If reasonable opportunity has been given to all parties to investigate the
authenticity and accuracy of the documents, the court may ;-for good cause:

(i) -shewn(H-aAdmit an attested copy without final certification; or {i{)
(ii) _pAllowermit an attested summary with or without final certification

to evidence the foreign official record-te-be-evidenced-by-an-attested
" i final cortification.
&)

(b) Lack of a Rrecord.— If authenticated under Rule 44(a)(1) for a domestic record or

under Rule 44(a)(2) for a foreign record, Aa written statement that after diligent search

of desrqnated records revealed no record or entry of a specmed tenor 4sieunel4ee*|st

leyanyother method authorlzed by Iaw.

Advisory Committee Notes

Eventhough-aA document has-been-authenticated underas+reguired-by- this rule—t may
still be excluded from evidence if forexamplettisirrelevant, eris-hearsay, or is-otherwise

objectionable. For additional evidentiary rules concerning authentication, see Miss. R.
Evid. 901-903.
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Rule 44 The-methods of authentication autherized—byRule—44-are additional and
supplementary; they are not exclusive of other methods made—avatable—byunder
Mississippi law. A party wantdesiring to introduce an official record in evidence has the
option of proceeding under Rule 44 or underany-other applicable provision of law.

Rule 44(a)(1) deals with two types of official documents: (1);- those kept within_the
state; the-state-and (2) those kept without of it-the-state. A copy of the document must be
attested to need-only as to (1) be-attested-in-the-fermer-case;and certified under oath as to
(2)in-the-latter.
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Rule 44.1. dDetermination of foreign law. [eOmitted].

Advisory Committee Notes

Under Miss. Mississippi-Code Ann. etated-813-1-149, (1972} provides—that-courts

musthal take judicial notice of aH-foreign law.
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Rule 45.— Subpoena.
(a) (a)-Form; lissuancessuance.

(1) Reguirements. Every subpoena must:

(A) hal-bBe issued by the clerk under the-seal of the court;

(B) _-shal-sState the name of the court and the title of the action; and

(C) and-shalkeCommand each person to whom it is directed to_do the
following at a specified time and place:

(i) __-aAttend and give-testifmeny; erto
(i) _pProduce —and-permit-designated books, documents, electronically
stored information, or tangible things in the person’s possession,

custodv, or control and allow them to be mspected mand copyledng

(iii) _te-pAllowermit inspection-of-the premises_to be inspected;-at-a-time

(2) Combining or separating command to produce or allow inspection;
specifying form of electronically stored information.

(A) A command to produce or -erto-permitallow inspection may be joined with
acommandone to appear at a trial, -er-hearing, -or at-deposition. Or it may
—ormay-be issued separately.

(B) A subpoena may specify the form or forms in—which—for producing
electronically stored information-is-te-be-produced.

H(3) Issued by clerk. The clerk musthal issue a signed, sealed, but otherwise blank

subpoena signhed-and-sealed;-but-otherwise-in-blank-to a requesting party. That
party m%quesﬂngﬁ—whu&sthan f||| itin before service.

(4) Issuing court. The court where the action is pending must issue a sSubpoena:
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(A) sfTor appear at ttendance—at-a trial, —er-hearing, for attendance—at-a
deposition; or

2)(B) A subpoena to produce or allow inspection. —andfor—production—or
: or chall | ﬁ | i which 4 S i

(C) Foreign litigation.

(i) Forin the-case-ef-discovery to-be-taken-in foreign litigation, a court
clerk for the county where the discovery is to be taken must the

Sebsonnasonlongssueste e alode s conel e e cen b ol

the-discovery-is-te a subpoena.-be-taken-
(i) _The foreign subpoena musthal be submitted to the court clerk of

eeurt-in the county #n-whereich discovery is soughtseught to be
conducted in this state.

£3)(iii) When a party submits a foreign subpoena to a court clerk ef-eeurt-in
this state, the clerk—in—aceordance—with—that-court’s—procedure;
musthall promptly issue a subpoena for serviee-upeng the-the person
stated in e-which-the foreign subpoena-is-directed— according to that
court’s procedure.

(5) A subpoena issued by a court clerk under Rule 45(a)(4)(A) must be issued and
served in _compliance with Mississippi Rules. In addition, Fthe Rule
45(a)(4)(A)(iii) subpoena must:

(A) subpoena—under—subsection—{3)-must-iIncorporate the terms used-in the

foreign subpoena; and

(B) -and-i—must-ecContain or be accompanied by the names, addresses, and
telephone numbers of all counsel efrecord-and unrepresented parties in the
proceeding to which the subpoena relates.

appheation-to-the-court-for a protective order or to enforce, quash or modify a
subpoena issued by a court clerk efeeurt-under Rule 45(a)(4)(A) subsection{3)}

must comply with Mississippi the-rules ef-this-state-and be submitted to the
issuing court in the county #-whereieh discovery is to be conducted.

(b) Examination Pplace-efExamienation.
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(1)

Resident. A Mississippi resident ef-the-State-ef-Mississippi-may be required to

(2)

attend a deposition_or to produce or allow -preduction-erinspection only:

(A) _-iIn the county wherein the person resides;

(B) In the county where the person -e+is employed or transacts his-business in
person; or

(C) eraAt ansueh-other convenient place stated s-in s-fixed-by-an court order
of the-court.

Nonresident. A nen-residentonresident of Mthis-sissippitate who is subpoenaed

within ithis-state may be required to attend only:

(A) _-In the county wherein the person is served;; or
b}(B) aAt suech-another convenient place stats-tsfixed in by-an court order-of
the-court.

(c) Service.

(1) _Who. A subpoena may be served by:

(2)

(A) _-aA sheriff;, —erby

(B) _Sheriff’s is-deputy; ;-or

(C) byany-e0ther nonpersenwho-is-hota-party aagre-is-nrotless than-18 years
orf oldager.

Personal service. A witness must be personally served with a subpoena.

(3)

Proof of service. The person who served the subpoena may endorse a return. -

and-hisreturn-The endorsed thereturn en-isshal be-prima facie proof of service.
Or the ;—erthe—person served may acknowledge service in writing on the
subpoena.

(A) Proof of service must be filed with the court clerk where the subpoena was
issued a statement:

(1) Certified by the person who served the subpoena;

(i) _ Stating the date and manner of service;

(ii1) _The county where it was served;

(iv) The name of the person who was served; and

(v) _ The name, address, and telephone number of the person who served
it.
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(4) Se

Attendance fee Unless the court deC|des otherW|se Beeept—whenexeuseel—by—the

eourt—upon a showing of indigence, the party causing the subpoena to issue
musthal pay tender—to—a nen-partynonparty witness the fee for one day’s
attendance plus mileage as allowed by law at the time the subpoena efis servieed.

My Haw— Wwhen
the subpoena § |ssued on behalf of theétate—ef—Mlsswsmpl or a_state A

officer or agency, -er-ageney-thereof-fees and mileage do not need ret-be
paitendered in advance.

(d) {)—Protectiong a efPpersons Ssubject to a Ssubpoenas.

——When required. @—Ln@enet&l—

(1) _On a timely motion, the issuing court frem—which—a—subpoena—was—issued

(2)

musthaH quash or modify the-a subpoena if it:

(A) {HfFails to allow reasonable time for compliance;
(B) @+Requires privileged or other protected matter to be disclosedure when

waiver or another exception does not apply-efprivileged-or-otherprotected
- - - -;_’ -
(C) dDesignates an improper place for examination;; or
B}(D) {iw)sSubjects a person to undue burden or expense.

When allowed. The court may order appearance or production only upon

specified conditions }if a subpoena:

(A) H+Requires a trade secret or other disclosure-ofa-trade-secret-or-other
confidential _research, development, or commercial information_to be
disclosed;; or {H)

(B) rRequires diselosure-of-an unretained expert’s opinion or information;

(i) __-ANot describing specific events or occurrences in dispute; and
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(3) {2-Subpoenas for prProduction or +inspection.

(A) No appearance required. Unless also commanded to appear for a

(B)

deposition, hearing, or trial, a A-person commanded to produce and permit

allow mspectlon and copvlnq of de5|qnated books papers, documents

eHangere—tMngs—or to peFm+t—aIIow mspectlon of premlses does need not
need to appear in person at the place of production_or -e+inspection-unless

() Time for compliance. Unless the for-goed-cause-shown-the-court

shortens the time_for good cause, a subpoena for production or
inspection musthal allow netat least less—than-10ten days for the
person-upen-whom-itis-served-te-complyingy with ithe-subpeena.
(i) _Notice. A copy of al—sucthe subpoenas must hal—be served
immediately upon each party #-accordiangee witoh Rule 5.
(iii) Protective order. A subpoena commanding production or inspection

wisH be-subject to the-previsiens-of-Rule 26(d).

Objection. Within 10 days after a subpoena is served Fhe-person-to-whom

the-subpeena-is-directed-may-within-ter-days-after-theservice-thereef-or on
or _before the time en—er—before—the-time-specified in the subpoena for

compliance_-if sueh-time-is—tessshorter than 10ten days after service, a
person _may serve upen—the party or attorney dsesrvingnated in the
subpoena_a written objection to inspectieng or copying part ef-any-eor all
of the designated materials; or to inspectieng ef-the premises.

(1) __If a person objects, ebjection-is-made-the party serving the subpoena
musthaH not be entitled to inspect and copy the material unless the

issuing court orders otherwise.exeeptpursuantto-an-orderofthe-court

RSt e G e el
{B)(i1) Once a person objects, Fthe party serving the subpoena may,—

objection—has—been—made,— move to compel the production or
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inspection at-any-time-tpon notice to the person-served-for-an-order

(C) Avoiding unreasonableness and expense. On a prompt motion on or

before the time specified in the subpoena for compllance Ithe court-upen

(1) H—4gQuash or modify the subpoena if it is unreasonable or
oppressive;; or

(i) _#<Condition the-denial of the motion upon the party serving the
subpoena advancing e-by-the-person-in-whese-behal-the-subpeena-is
tssued—ef—the reasonable cost of producing the books, papers,
documents, or tangible things.

©)
(e) {e)-Duties iin Rresponding to a Ssubpoena.

(1) -Producing Bdocuments or Eelectronically Sstored +information.

—A)-Documents.

(A) A person responding to a subpoena to produce documents must:

(1) halpProduce them as they-are-kept in the usual course of business;
or

(ii) _shal-eOrganize and label them to correspond with the-categories in
the demand.

B} —Foerm—for—Producing—Electronically Sstored +information in
unspecified formNet-Specified.

(B) _If a subpoena does not specify a form for producing electronically stored

information, the responding person respending—must produce #
electronically stored information:

(1) ___#In thea form or forms in which it is ordinarily maintained; or
(ii) _#In a areasonably usable form or forms.

——Electronically Sstored linformation in_multiple forms. Preduced-in

(C) The responding person respending-does not need neto produce the same
electronically stored information in more than one form.
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{B)—Electronically stored information tinaccessible-Electrenicaly-Stored
letepmation

(D) _The responding person does respending-need-not need to provide discovery
of electronically stored information from sources that-the person identifies
as not reasonably accessible because of undue burden or cost.

(i) On a motion to compel discovery, motion for a protective order, or
motion to quash, the responding person respending-must show that
the information is not reasonably accessible because of undue burden
or cost.

(i) _If that showing is made, the court may nenetheless—still order
discovery from tsuehe sources: (1) -if the requesting party shows good
cause_and (2); considering the-Rule 26(b)(6) limitations—efRule
26(b}5). The court may also specify conditions for the discovery,
including those listed in Rule 26(b)(5).
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(3) _&)Claiming Pprivilege or Pprotection.

A)—Information Wwithheld.
(A) _When information subject to a subpoena is withheld on a claim that it is

privileged or subjeet-to-protectedion as trial--preparation materials, the
claim must hal-be:

(i) Expressly made; expresshy-and

(i) _shalbe-sSupported by a description of the nature of the documents,
communications, or things not produced thatis-sufficient to enable
the demanding party to contest the claim.

——Information Pproduced.
(B) _If information produced in response to a subpoena is subject to a claim that

(f) _Sanctions.

(1) Rule

it is ef-privileged or ef-protectedien as trial-preparation material, the
producing person making-the-claim-may notify the receiving any-party that
received-the-information-of the claim and the-basis for it. Once notified, the
receiving party may promptly present the information to the court under
seal for deciding whether it is privileged or protected. The producinq
person must preserve the information until the claim is resolved.

addition, once the producing person notifies the receiving party of the

claim, the receiving After-being-notified—a-party must:

(1) -must—pPromptly return, sequester, or destroy the specified
information and any-copies-H-has;

(i) _mustaNot use or disclose the information until the claim is resolved;
andmust

(iii) tTake reasonable steps to retrieve the information if the party
disclosed it before being notified:.

26(f) applies ©on a motion by ef-a party or ef-the-person served with upen

whom—a subpoena ftor the—producetien of—books, papers, documents,
electronically stored information, or tangible things_-ts-served-andthat -upen-a
showis hg-that-tthe subpoena power is beirg-exercised:

(A) _-Hn bad faith; or
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(B) #In an unreasonable sueh-manner as-urreasenably-to annoy, embarrass, or
oppress the party or the-person.

(2) On a motion as stated in Rule 26(f)(1)-upen-whem-the-subpoena-is-served, the

court #r+-whereieh the action is pending:

(A) -MusthaH quash erderthat-the subpoena; be-guashed-and
(B) mMay issuenter such-further-additional orders if required by as-justice may

reguire-to curb an abuses of the-powers granted under this rule; and
(C) —TFothis-end-thecourtmMay impose an appropriate sanction.
)

() Contempt.— The court that issued a subpoena may deem the person served with it to

be in contempt if the person Ffalls em%y&wpem#&heu%&deqea&eexeus&to obey
thea subpoena serv A
the-subpeena-issued-without adequate excuse.

{9
[Amended effective Mareh-3/13/7-2991; 7dul/y-1/-2997; 7dul/y-1/-1998; amended effective

Juhy-7/1/-2009 to provide a procedure for foreign subpoenas.— This provision shall-takes
effect and be-is en-forced from and after Juby-7/1/--2009; it —and-applies to requests for
discovery in cases pending on July—7/1/-—2009; amended effective July-7/1/-—2013 to
authorize a subpoena for electronically stored information]

Advisory Committee Historical Note

Effective Mareh-3/13/-1991, Rule 45(c) was amended to require the party causing a
subpoena to issue to tender to a ren-partynonparty witness the fee for one day’s attendance
plus mileage allowed by law.— Rule 45(e) was amended by deleting the provision for
tendering the fee for one day’s attendance plus the mileage allowed by law to certain
witnesses when subpoenaed.— Rule 45(d) was amended to previde-require the clerk for the
county where the deposition is taken to issue the subpoena that-when a deposition is to be

taken ein foreign litigation-the-subpeena-shatHbe-issued-by-the-clerkforthe-county-ir-which
the-depesition-is-to-be-taken.— 574-576 So. 2d XXIV-XXV (West Miss. Cas. 1991).

Effective Juby-7/1/-2997 a new Rule 45 was adopted.

Effective Juhy-7/1/-2013, Rule 45 was amended to specifically authorize a subpoena to
command the person to whom it is directed to produce and permit-allow inspection and
copying of electronically stored information. The same amendment also established a
procedure to be used when privileged or trial-preparation material is inadvertently
disclosed.
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Advisory Committee Notes

A “foreign subpoena” means a subpoena issued under authority of a court of record ef
in_a foreign jurisdiction. “Foreign jurisdiction” means a state other than this
stateMississippi. A Elitigants in a foreign jurisdiction who wantdesire to obtain a subpoena
to: (1) depose a Mississippi resident; -(2) te-obtain records within Mississippi;;-or (3) te
inspect premises within Mississippi should follow the procedure established-in the Uniform
Interstate Depositions and Discovery Act. See Miss.issippt- Code Ann. 88 etated-section
11-59-1 to -15.-et—seg- See also Miss. R. App. P. 46See-the—execlusion—+—MRAR-
46(b)(11)(i) (request to have subpoena issued under this rule exception to requirements for
fer-aAdmission of Fforeign Aattorneys Ppro Hhac Mvice).

Rule 45(c)(1) regarding advance-paying menta te-non-partyies ef-statutory witness fees
and mileage in advance is complementary to Miss.issippi Code Ann. etated-8825-7-47 to

through-25-7-59(1972),

Rule 45(d)(2) is intended to ensure that-there be-is no confusion as to whether a
nonpersen-hrot-a-party witha control, custody, or possession of discoverable evidence may
be compelled to produce such-it evidence-without being sworn as a witness and deposed.
The force of a subpoena for production of documentary evidence generally reaches all
documents under the control of the person ordered to produce_it except as to —saving
questions of privilege or unreasonableness.
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Rule 46.— Exceptions unnecessary.

(a2) _An exception at-any-stage—orstep—of-the—ecase—ermatter—is unnecessary to lay a

foundation for review when:

(1) everaA matter has been called to the court’s attention ef-the-court-by objection,
motion, or otherwise; and
(2) __tThe court has ruled thereon it.

(b) Hewever-But failing to object does not prejudice #-a party who has-did not have an
opportunity to object to a ruling or order at the time it is made—the-absence-of-an

objection does not thereafter prejudice him.
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Rule 47.— Jurors.
(a) Examinatieng efJjurors.

(1) The qualifications of aAny person called as a juror for the-trial ef-any-cause

musthal be examined under oath or upon— affirmation-as-te-his-qualifications.
(2) _The court may examine a prospective juror or permitallow the parties_or -ertheir

attorneys to conduct the examination of the prospective jurors or may itself cdo
Somsee o ianlon

a)(3) __If a-the court examines a prospective juror, fatter-event-it hemu-ceurt-sthak
permit-allow the parties or -ef-theirattorneys to supplement the examination by
with addifurtionalher inquiry.

(b) Jury Sselection and efJurers;—Jury-Sservice.— Jurors musthal be drawn and
selected for jury service according to as-provided-by-statutory lawe.

(c) Challenges.— A party may challenge a juror for cause.

(1) 12-person jury. In an actions tried before a 12-person jury, each side may
exercise four peremptory challenges.

(2) _6-person jury. In an actions tried before a 6-person jury, each side may exercise
two peremptory challenges.

(3) Multiple parties. Where multiple parties compose one or both sides—are

composed-of-mulipleparties, the court may allow challenges to be exercised

separately or jointly. The court-and may also allow additional challenges. But

in -provided -however-n-aall actions, the number of challenges allowed for each
side musthaH be identical.

o : hall : : .
(d) Alternate Jurors.— Fhe-A trial judge may exercise +at-hets discretion_to; direct that
one or two jurors in addition to the regular panel be called and empaneled to sit as

alternate jurors.

(1) In the order called, an -Aalternate juror_must replace a juror s—n-the-erderin
which-they-are-called,-shal-replacejurers-wwho becomes unable or disqualified

to perform duties; prior to the time the jury retires to consider its verdict.

(2) An ;become-unable-or-disqualified-to-perform-theirduties—Aalternate juror_ s

must be shal-be-drawn in the same manner as a reqular juror and:

142



(A) _shal-hHave the same qualifications; ;-shah

(B) bBe subject to the same examination and challenges for cause;

(C) ;shaltTake the same oath; and

(D) shal-hHave the same functions, powers, facilities, and privileges-as-the

regular jurors.
(3) _Each party musthaH be allowed one peremptory challenge to alternate jurors in

addition to those in Rule 47previded-by-subdivision-(c)-efthisrule.
(A) The additional peremptory challenges previdedfor-hereir-may be used

only against an alternate juror.
(B) -enly—and—o0ther Rule 47(c) peremptory challenges;,—provided—by
subdivision-{e)}-of this+rule- may not be used against an alternate juror.

(e
[Amended effective June-6/24/:-1992.]

Advisory Committee Historical Note

Effective June-6/24/-1992, Rule 47 was amended to stateprovide thatthat the court may
allocate peremptory challenges to a side; rather than te-a party and that;and; in the case of
multiple parties on a side, the court may allow them-peremptory challenges to be exercised
jointly or separately and ;-aalso ne-allowmay-allew-_additional peremptory challenges.
598-602 So. 2d XXIII (West Miss. Cas. 1992).

Advisory Committee Notes

Under Rule 47(c), —prevides—that-each side may exercise peremptory challenges to
prospective jurors. Under the liberal provisions of these rules for joinder of claims and
parties, problems may arise where there are multiple parties comprising a side. If A-souch
eases, it is implicit that the court may apportion the challenges among the parties
comprising that side when they cannot agree on the apportionment themselves.

For additional guidelines concerning the method by which peremptory challenges
mushaHt be exercised, see the Uniform Rules of Circuit and County Court Practice.
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Rule 48.— Juries; -andjury-verdicts.

(@) Circuit and Schancery Scourts.— A Jjuryess in circuit and chancery eeurt-actions
musthaH consist of 12twekve persons; plus alternates according sprevided-by-to Rule
47(d).— A verdict or finding byef nine or more of the jurors musthaH be taken as the

jury’s verdict or finding-ef-the-jury.

(b) County Scourt.— A Jjuryies in an action in county courteeurtactions musthal consist

of six persons; plus alternates according to asprevided-by-Rule 47(d).—_A verdict or
finding by ef-five or more of the jurors musthall be taken as the jury’s verdict or

finding-of the jury.
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Rule 49.— Verdict: general; General-verdictsand-special-verdicts.

(@) General Mverdicts.— Jury determination must be by general verdict unless this rule

states Except as otherwise provided in this rule, jury determination shall be by general

verdiet.— The remaining provisions of this rule should not be applied in simple cases
where the general verdict will serve the ends of justice.

(b) _Special Mverdict.

(1) _The court may require a jury to return only a special verdict in the form of a
special written finding &pon each issue of fact.— In that event, the court may:

(A) -may-sSubmit te-thejury-written questions susceptible of categorical or
other brief answer to the jury; er

(B) may-sSubmit written forms of the-several special findings which might
properly be made ounder the pleadings and evidence; or

(C) #-may-uUse ansueh-other method of submitting the issues and requiring
written findings-there on_them as it deems most appropriate.

(2) _The court musthal explain and instruct give-te-thejury-such-explanation-and
iastruetion-concerning the matter thus-submitted under Rule 49(b)(1) as may-be

necessary to enable the jury to make #s-findings ¢pon each issue.

(A)  WheH-in se-doing_so, if the court omits any issue of fact raised by the
pleadings or by-the-evidence, each party waives theis right to a jury trial by
jury-of the omitted issue se-omitted-unless the party demands that it be
submitted to the jury before the jury retires-he-demands-is-submission-to

the jury.

(i) If a party fails to do so, As-te-an-issue-omitted-witheut such-demand
the court may make a finding_as to the omitted issue; or

{b)(ii) Hf the courtit does not make a finding, faHste-do-se—ithe court t
musthaH be deemed to have made-a-findingdone so -according with
the-to the judgment on the special verdict.

(c) General Mverdict Aaccompanied by Aanswers to Hinterrogatories.

(1) The court may exercise -+h-ts-discretion; may-to submit to the jury:
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(A) Written interrogatories on one or more fact issues necessary to be decided
for a verdict; and

(B) te-thejurytAccompanyingegether with-instructions for a general verdict.

neeessapy—te—a—veiﬂd{et—The court musth&” plaln gwe—sueh—e*planaﬁepfor

instructien as may-be-necessary to enable the jury both to make answers and to
render a general verdict.

(3) _When the general verdict and the answers are harmonious, the appropriate
judgment upon the verdict and answers musthaH be entered.

(4) When the answers are consistent with each other_yet—but one or more is
inconsistent with the general verdict:

(A) A judgment may be entered consistent with the answers; notwithstanding
the general verdict;; ef

(B) _tThe court may return the jury for further consideration of its answers and
verdict; or

(C) The court may order a new trial.

(5) _When the answers are inconsistent with each other, and when -are-one or more
is likewise inconsistent with the general verdict, the court must not enter a
judgment and insteadshal-netbe-entered,butthe-court-shall.

(A) -rReturn the jury for further consideration of its answers and verdict; or
{e)(B)shal-eOrder a new trial.

(d) Court to Pprovide Aattorneys Wwith Qguestions.— Procedures in Rule 49(b) or

49(c) must +r-not bevent shal-the-procedures-of subdivisions{b)-er{c)-of thisrule be

utilized unless the court provides all parties’ attorneys with a copy of the written
questions to be submitted to the jury -within a reasonable time before final arguments

are made to the jury, provides the attorneys for all parties a copy of the written
CHOSHORS B0 od o thopuse

-[Amended effective Mareh-3/1/7-1989.]

teh

Advisory Committee Historical Note
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Effective Mareh-3/1/-1989, Rule 49 was amended to provide for a Ggeneral \verdict
Aaccompanied by Aanswers to tinterrogatories in jury trials.— 536-538 So. 2d XXVI-
XXVII (West Miss. Cas. 1989).

Advisory Committee Notes

Rule 49 authorizes three types of verdicts: (1) —a general verdict; (2); a special verdict;
and (3) ;-and-a general verdict accompanied by answers to interrogatories. Trial judges have
broad discretion to use special verdicts or general verdicts accompanied by answers to
interrogatories. W.J. Runyon & Son, Inc. v. Davis, 605 So. 2d 38, 49 (Miss. 1992).

A general verdict is a single determination that disposes of the entire case; in contrast;
whereas- a special verdict requires the jury to decide specific factual issues. Special verdicts
are appropriate in complicated cases where their use might assist in focusing the jury’s
attention on the-specific, relevant factual issues or in other cases i-where ieh-jury bias or
prejudice might arise. Thompson v. Dung Thi Hoang Nguyen, 86 So. 3d 232, 240 (Miss.
2012). If the special verdict submitted to the jury omits a fact issue raised by the pleadings
or evidence, the parties will be deemed to have waived their right to jury trial on thatsueh
issue unless onejury-trial-on-such-issue-_is demanded before the case is submitted to the
jury. In the absence of sueh-a demand, the trial court may make the requisite factual
findings.

A court may also submit a general verdict with written interrogatories about specific
factual issues to the jury. If the general verdict and interrogatory answers are consistent,
the court musthall enter a judgment reflecting the verdict and answers. If the interrogatory
answers are internally consistent yet but-one or more answers is inconsistent with the
general verdict, the court may: (1) enter judgment based upon the answers despite their
inconsistency with the general verdict; (2);- instruct the jury to further consider its verdict
and answers; -or (3) order a new trial. When one of the interrogatory answers is inconsistent
with another answer and also inconsistent with the general verdict, the court must:haH (1)
instruct the jury to further consider its verdict and answers; or (2) order a new trial.

A special verdict or general verdict with interrogatories directing the jury to separate
economic and non-economic damages is necessary if a defendant is going to seek
application of statutory caps on non-economic damages. See, e.g., Intown Lessee Assocs.,
LLCv. Howard, 67 So. 3d 711, 723-24 (Miss. 2011). Likewise, Simiarhy-aa special verdict
or a general verdict with interrogatories may be useful in a case i-which-twhere the law
authorizes fault to be allocatedien-offatt- among the-parties determined-decided to be at
fault. A special verdict or a general verdict with answers to interrogatories may also be
useful in cases involving novel or uncertain law. If the trial court is reversed on appeal, the
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special verdict or interrogatory answers may make retrial unnecessary if they contain
sufficient factual findings on the relevant issues.
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Rule 50. Motions: sfer-a-directed verdict; -anrd-for-judgment notwithstanding the
verdict.

(a2) _Motion for dBirected Vverdict; -Wwhen-Made; Eeffect.

(1) When. A party may move for a directed verdict at the close of the evidence
offered by an opponent.

(2) Specificity. A motion for a directed verdict must state the specific grounds for
it.

(3) Effect.

(A) If Aa party’s whe-motionves for a directed verdict at-the-close—ef-the

ewdene&eﬁered—byapreppenenus denied, the party may offer evidence
the-event-that-the-metionis-net-granted-without having reserved the right

to do so and to the same extent as if the motion had not been madefiled.

(B) Denying Aa motion for a directed verdict is which-is-het-granted-s-not a
waiver of a jury trial-by-jury-eve even though all parties te-the-action-have
moved for directed verdicts.

a)(4) Jury assent not required. A-metion—for—a—directed-verdict-shal-state-the

specific-grounds-therefor—Fhe-A court order efthe-eeurt-granting a motion for a
directed verdict is effective without the jury’s any-assent-ef-thejury.

(b) Motion for jJudgment Nnotwithstanding the Mverdict; procedure.

(1) Setting aside verdict and judgment. A party may file a motion to have the
verdict and a judgment entered on it set aside Nnot later than ter10 days after
the judgment is enteredry-e.

(2) _No verdict returned. If no verdict was returned, a party may file a motion for

|udqment W|th|n 10 Hadgment—m—aeeeFdanee—M%h—a#erd%t—a—paﬁy—nﬁlay—meua

ve#d+et—was—ne{—petumed—a—party—m%hm—ten—days after the Jury has been
discharged, may file a motion for judgment.

b}(A) _If no verdict was returned, the court may direct the entry of judgment or
may-order a new trial.

(c) Conditional Rrulings when motion is granted.en-Grant-ef-Meotion:
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(1) _When granted. If a Rule 50(b) the-motion for judgment notwithstanding the

verdict provided-for-in-subdivision{b)-of this-rule-is granted, the court musthal
also rule on the-a motion for a new trial,H-any; by:

(A) -by-dDetermining whether it should be granted if the judgment is thereafter
subsequently vacated or reversed; ;-and
(B) shal-sSpecifying the grounds for granting or denying the motion for the-a
new trial.
(2) _No effect on finality of judgment. A court order conditionally granting a H-the

motion for a new trial as istated in Rule 50(c)(1) -thuscenditionally-grantedthe
order-thereen-does not affect the finality of the judgment.

(3) Conditionally granting a motion for new trial when judgment is reversed. If
n-ease-the motion for a new trial has been conditionally granted yet and-the
judgment is reversed on appeal, the new trial musthal proceed unless the
appellate court otherwise orders.has-etherwise-erdered-

(4) Effect of conditionally denying a motion for new trial on subsequent
proceedings if judgment reversed. If A-case-the motion for a— new trial has
been conditionally denied, the appellee enappeal-may assert error on #-that basis

in an appeal.

H(A) Subsequent proceedings if judgment reversed. dentak—and—f the
judgment is reversed on appeal, subsequent proceedings musthal be
accordiangee to with-the appellate court’s order-of-the-appeHate-court.

2)}(5) Motion for a new trial if verdict set aside. The party whose verdict has been
set aside on a motion for a judgment_notwithstanding the verdict may file a Rule
59 motion for a new trial purstant-to-Rule-59-not later than tenr-10 days after
entry-of-thea judgment notwithstanding the verdict_is entered.-

(d) {é)-Denying mialef-Motion.— If the motion for judgment notwithstanding the verdict
is denied, on appeal the prevailing party whe-prevailed-en-the-metion-may;-as appellee
may assert ;-assert-grounds entithng-him-te-for a new trial enif -the-event-the appellate
court concludes that-the trial court erred in denying the motion for judgment
notwithstanding the verdict.—_If the appellate court reverses the judgment, this rule
nothing--thisrule does not -precludes it from determining that the appellee is entitled
to a new trial or from directing the trial court to determine-decide whether a new trial
mushaHt be granted.
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[Amended effective Juhy-7/1/-2994; 7/Juby-1/-1997.]

Advisory Committee Historical Note

Effective July-7/1/--4997, Rule 50(b) was amended to clarify that Rule 50(b) motions
must be filed not later than ten-10 days after entry of judgment. 689-692 So. 2d XLIX (West
Miss. Cas. 1997).

Effective Juby-7/1/-1994, Rule 50(b) was amended so that a motion for directed verdict
is not a prerequisite to file a motion for judgment notwithstanding the verdict.— 632-635
S0..2d XXX-XXXI (West Miss. Cas.es- 1994).
[Adopted August-8/21/-1996; amended effective July-7/1/-1997.]

Advisory Committee Notes

Rule 50 applies only in cases tried to a jury with power to return a binding verdict. Rule
50(a) enables the court to determine-decide whether there is any question of fact to be
submitted to the jury and whether any verdict other than the one directed would be
erroneous as a matter of law; it is eenceived-intended to beas a device to save the-time and
trouble involved in a lengthy jury determination.

Rule 50(b) differs from its federal rule counterpart in that a motion for a directed verdict
is no longer a prerequisite to file a motion for a judgment notwithstanding the verdict. New
Hampshire Ins. Co. v. Sid Smith & Associates., Inc., 610 So. 2d 340 (Miss. 1992).

A Rule 50(b) motion for judgment notwithstanding the verdict made—pursuant—to
MR-C-P-506(b)}-must be filed within 10 days after entry of the judgment. The trial court has

no authority or discretion to extend the 10-day time period. Miss. R. Civ. P. 6(b)M-R-CP-
6{b}. A motion for a judgment notwithstanding the verdict is not appropriate for cases tried
by a judge sitting without a jury. See Miss. R. Civ. P. 59(e)M-R-C-P-59{¢)}.
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Rule 51.— Jury }instructions-tejury.

(a) _Procedural tinstructions.— At the beginning of a trial and during itAtthe

commencement-of-and-during-the-course-ofa-trial, the court may orally:

(1) _-gGive t-the jury cautionary and other instructions of law relating to trial
procedure and; jury duty and function; and

@)(2) the-duty-and-function-ofthejury—anhd-may-aAcquaint the jury generally with

the nature of the case.

(b) Substantive tinstructions.— Each party te-aractien-may submit six instructions on
the substantive law of the case.— HeweverBut; the court may permit-allow the
submisston-of-additional instructions as justice requires.— The court may also instruct
the jury on its own. ef-Hs-ewn-hitiative:

(c) _When Ssubmitted.

(1) Pretrial hearing. A party must submit proposed tinstructions prepesed—by
parties-shal-be-submitted-to the court at the Rule 16 pre-trial hearing-as-previded

by Rule-16.

H(2) No pretrial hearing. If no a-the-eventa-pre-trial hearing is ret-conducted,
proposed instructions musthaH be delivered to the court and counsel for all
parties no_t-later than_24-twenty-four— hours prior to the time the action is
scheduled to be tried.

(d) _Identification.— Instructions will not be identified with a party except as stated in this
rule.

(1) Court. The court’s substantive instructions musthaH be numbered and prefixed
with the letter C.

(2) _Plaintiff. Plaintiff’s instructions musthaHl be numbered and prefixed with the
letter P.

(3) Defendant. Defendant’s instructions musthaHl be numbered and prefixed with
the letter D.

(4) _Multiparty actions.

(A) _In multi-party actions:
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(i) RemannNumberals musthal be used to identify the-instructions

proposed by pinstructions—of—simiarhy—aligned—parties_similarly
aligned:;
(ii) _+the—Roman—numerals—shallbe—pPlaced after the alphabetical

designation of P or D; ;-as-the-ease-may-be;-and
(iii) shal—-<Conform to the sequential listing of parties plaintiff—or

defendantas-stated in the complaint.

&

(e) Ohbjections.

(1) A Ne-party may not claim asstgh-as-error as to the-granting or the-ddenying of
an instruction unless the party objects thereto-at-any-time-before the instructions
isare presented to the jury.

(2) _;e0pportunity musthaH be given to make-the-objection out of the jury’s hearing
S

(3) __All objections:

(A) -Musthal be stated inte the record;
(B) -and-shal-state-dDistinctly state the matter to-whieh-objected tio;n-is-made

and
(C) tThe grounds therefor objecting.
4

(f) Written instructionstastructions-to-be Wiritten.— All instructions must be written

unless Rule 51(a) states otherwiseExeept-as-aHowed-by-Rule-51{a)—aH-instructions
shall be in writing.

{e)
(0) _When rRead; Aavailabilityle-to-Ceunseland-Jurors.— Instructions must be:

(1) Read Instructions—shal-beread-by-thecourt-to the jury at the close of all the

evidence and prior to oral argument;

(2) _+theyshal-be-aAvailable to counsel ftor use during argument; and-
(3) instructionsshal-be-eCarried by the jury into the jury room when #-retiring es

to consider its verdict.

(e

Advisory Committee Notes

It is the trial court’s responsibility to properly instruct the jury. “[W]here under the
evidence a party is entitled to have the jury instructed regarding a particular issue and where

153



the party requests an instruction which for whatever reason is inadequate in form or content,
the trial judge has the responsibility either to reform and correct the proffered instruction..

. . -himself-or to advise counsel on the record of the perceived deficiencies.. . . -thereir-and
to afford counsel a reasonable opportunity to prepare a new corrected instruction.”
Mississippi Valley Silica Co., Inc. v. Eastman, 92 So. 3d 666, 669 (Miss. 2012) (quoting
Byrd v. McGill, 478 So. 2d 302, 303 (Miss. 1985)). See also UCCCR —SeeRule-3.07 (-of
the-Uniform-Cireuitand-County-Court-Rulesfor-additional provisions governing jury
instructions). For example instructions, see the “See-alse-MMississippi Plain Language
Model Jury Instructions—Civil -6+-2012” which-were-prepared by a commission appointed
by the Mississippi Supreme Court. Although not formally adopted or approved by the-the
Mississippi  Supreme Court—ef—Mississippt, the “Plain—Language—MedelJury
Instruetions”instructions have been placed on its the-Supreme-Court-website as an aid to
trial judges and attorneys.
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Rule 52. Findings by the court.

(a) EffectProcedure; effect.-

(1) Inanonjury action tried on the facts, the court may:

(A) Inall actions tried upon the facts without a jury the court mMay find the

facts specially;
(B) State its conclusions of law separately; and —and-s

(C) MusthaH do so dpon a party’s the-request ef-any-party-to-the-suit-eor when
these rules required it.

g2y -Ellect By—hoso—rdlos—Hnd—tho—faels—spocalb—and—slalo—sooaratoby—is
conclusions-of-law-thereon-and A judgment must hat-be entered accordinghy to

the court’s findings and conclusions of law.

(b) _Amendment.

(1) _When. YpeThe court may amend its findings, make additional findings, and
amend the judgment #-on its own or a party’s motion ef-aparty-filed not later

than tenlO days after the preV|ous IS entered entpy—ef—Jaelgment—eILentFy—ef

(2) Motion for new trial; challenging evidence sufficiency.

(A) The motion may accompany a Rule 59 motion for a new trial-pursuantte
e fl

b}(B) When the court issues findings of fact are-made-in a nonjury actions-trie
tried by the court-witheuta—jury, the question of the sufficiency of the
evidence to support the findings may thereafter—be raised subsequently
regardless of whether a the—party objected to the findings raising—the
question has made in court or an objection to such findings or has filed a
motion to amend them, -er-a-motion for judgment, or a-motion for a new
trial.

[Amended effective, Juhy-7/1/-1997.]
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Advisory Committee Historical Note
Effective July-7/1/-2997, Rule 52(b) was amended to clarify that a motion to amend the
trial court’s findings must be filed not later thatn tenr-10 days after entry of judgment. 689
So. 2d XLIX (West Miss. Cas. 1997).
[Adopted effective Juby-7/1/7-2997.]

Advisory Committee Notes

Rule 52(a) requires a trial court; in a noneases-tried-witheut-a-jury_action; to make

specific findings of fact and conclusions of law when sueh-findings-and-conclusions—are
requested by a party or when such-findings-and-conclusions-are-required by the Mississippi
Rules of Civil Procedure. In the absence of a party’s request fer—sueh—ﬁnetmgs—and
eonelusions-or a rule requiring them, such-findings-and-cenclusions-the trial court “may”
make sueh-findings and conclusions. See Gulf Coast Research Lab.eratery- v. Amaraneni,
722 So. 2d 530, 534-35 (Miss. 1998). The principal purpose of the rule is to provide the
appellate court with a record regarding what the trial court did, —the facts it found, and the
law it applied -in-partly so that-the appellate court can refrain from deciding issues of fact
and issues-others the that-were-not-decided-by-the-trial court did not decide. Tricon Metals
& Serviees., Inc. v. Topp, 516 So. 2d 236, 239 (Miss. 1987). “In cases of any significant
complexity the word ‘may’ in Rule 52(a) should be construed to read

‘generally should.” In other words, in cases of any complexity, tried upon the facts
without a jury, the [Eclourt generally should find the facts specially and state its
conclusions of law... . . .-thereen:” 1d. In contested complex cases, a trial court’s “failure to
make findings of ultlmate fact and conclusions of law will generally be regarded as an
abuse of discretion.” Id. “[F]indings of fact by the chancellor, together with the legal
conclusions drawn from those findings, are required [in cases involving the division of
marital assets].” Ferguson v. Ferguson, 639 So. 2d 921, 929 (Miss. 1994).

General findings of fact and conclusions of law may technically comply with Rule 52’s
requirements despite a party’s request for specific findings of fact and conclusions of law.
See Lowery v. Lowery, 657 So. 2d 817, 819 (Miss. 1995) (citing Century 21 Deep South
Prop. v. Corson, 612 So. 2d 359, 367 (Miss. 1992)). If a trial court fails to make even
general findings of fact and conclusions of law when specific findings of fact and
conclusions of law are requested by a party, remand to the trial court may be necessary
unless the evidence is so overwhelming so as to make findings unnecessary. See Lowery,

v—Lowery-657 So. 2d at 817,-819-(Miss—1995).

A trial court has discretion to adopt a party’s proposed findings of fact and conclusions
of law. Rice Researchers, Inc. v. Hiter, 512 So. 2d 1259, 1266 (Miss. 1987). A trial court’s
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factual findings, even in cases where the trial court adopts verbatim a party’s proposed
findings of fact, will be reviewed for abuse of discretion. Bluewater Logistics, LLC v.
Williford, 55 So. 3d 148, 157 (Miss. 2011). See also Uniform Chancery Court Rule 4

(regarding
See-alse-the-Uniferm-Chancery-Court Rulesregarding-findings by the court).
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Rule 53.— Masters, referees, and commissioners.

(a) Definition; Aappointment; -ard-Scompensation.

(1) Definition. As used in these rules, the word “master” includes a referee, auditor,
examiner, commissioner, and special commissioner.
(2) Appointment.

(A) The court may appoint one or more persons in each county to be masters
of the court.

(B) and-tThe court in-whereich any action is pending may appoint a special
master therein it.

master musthaH recelve arreasonable compensatlon for services rendered as
fixed by law or as-allowed by the court. Reasonable compensation must be-and

taxed as in-the-costs and collected in the same manner as theclerk fees-of-the
clerk.

(b) _Qualification; exceptions.

(1) Qualification. Fhe-A master musthal be an attorney at law;- and authorized to

practice law before all Mississippi courts-ef-the-State-ef-Mississippt.
(2) _Exceptions.

(A) However-In extraordinary circumstances where the-a finding to be made
issued is of a complex, technical, non--legal nature, a person not herthan
an attorney who possesses #g-the-requisite qualifications of a-perserone
skilled in the field, area, or subject of the inquiry may be appointed as a
master.

b)(B) A ;-additienathy-persons nother than attorneys may be appointed as a
special commissioners to— conduct judicially--ordered sales and partitions
of real or personal property.

(c) Reference-When-Made.— With the parties’ written consent-ef-theparties, the court
may refer any issue of fact or law to a master.— Otherwise, a court must issue an order
of reference shal-be-made-only upon a showing that-some exceptional condition
requires it.
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(d) _Powers.

(1) _Order appointing master. Fhe-An order of reference to the-a master may:

(A) _-may-sSpecify or limit the master’s is-powers;-and

(B) Fix the time and place for beginning and closing the hearing and filing the
master’s report; and

(C) may-dDirect him-the master:

(i) __tTo report only upon particular issues;
(ii) _-ertTo do or perform particular acts; or

(ili) _-ertTo receive evidence and report only on itevidence-enly. -and

(2) Required powers.

(A) Requlating proceedings. may-fix-the-time-and-placeforbeginning-and
closing the hearing and for the filing of the master’s report. Subject to the

specifications and limitations stated in the reference order, -the-a master
has and musthal exercise the power:

(i) __+tTo regulate all proceedings in every hearing before the personim;
and

(i) _-andtTo do-take all actions and take-aH-measures necessary or proper
for the-efficiently performiangee ef-his-duties under-according to the
reference order.

(B) Examination; reporting; execution. A master must have the power to:

(1) Administer oaths;

(i1)  Examine witnesses in cases pending in a court;
(iii) Examine and report on all referred matters; and
(iv) To execute all decrees when directed to do so.

(C)__Witnesses. In addition, a Mmasters must shal-have the power to direct a
subpoena to be the-issued ance-of subpoenasfor a witnesses to attendappear
before-them-and to-testify in any matter referred to the master or generally
in the pending actionause.
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(3)

(i) If any- witness shaHl-fails to appear, the master musthal proceed by

process to compel the witness to attend and give evidence.

Other powers. A master —He-may require evidence to be produced before the

person regarding the—production—before—him—of—evidence—upon—al—matters

embraced in the reference_order, including the—preduction—of-all applicable
books, papers, vouchers, documents, and writings.

(1)

Certified copy. When-a+referenceismadetThe clerk musthall forthwith-furnish

(2)

a the-master with a certified copy of the reference order. The certified copy -ef
reference—which—musthall constitute sufficient certification of the maister’s
authority.

First meeting. When the master receives the reference order, unless otherwise

(3)

stated in it, Upon receipt thereof, unless the order of reference otherwise
provides;-the master musthal ferthwith-set a time and place for the first meeting

of the parties_or -er-their-attorneys.

(A) Time. The first meeting must-which-is-te- be held inany-event-within ten

10 days foHewing-the-date-of the-erder-of the reference order.
(B) Notice. The master reference-and-musthahl notify the parties or attorneys

of the time and place for the first meeting.
or their attorneys.
Master’s duty; reasonable diligence. The master has a H-is-the-duty ef-the

master-to proceed with all-reasonable diligence.

(A) On notice to the master and parties, a Either-party -en-notice-to-the-parties
and-master-may move apphy-te-the court for an order requiring the master

to speed the proceedings and to make a his-report.
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(4) Failure to appear. If a party fails to appear at the appointed time and place
appetnted, the master may proceed ex parte or exercise —-his-discretion_-may
to adjourn the proceedings te-until a future-subsequent date with y;-ghving-notice
ofsame-of it e-to the absent party.

7

(f) _Statements of Aaccount.— The court may direct-order an accounting-. to-be-taken-in

any—eause—m—vaeauen—eHﬂ—te#m—and—WWhen the master shall-doubts as—te-the
principles gpon which the-an account-ing is shal-be-taken or as-te-the propriety of

admitting any item of debit or credit claimed by either-a party, the master may state

those points in writing the-peints—en-which-he-shal-deubt-and submit thesame tfo f
decision to the court in vacation or in term.

@

(0) Report.

)

(1) _Contents; -and-Ffiling.

(A) Contents.

() Fhe-A master musthaH prepare a report upon the-matters submitted te
him-by the reference order.

(i) _-of reference—and,—if required to make findings of fact and
conclusions of law, the master musthal statet them ferth-in the report.

(B) _Filing. THhe master musthaH file the report with the court clerk.

(i) -of the—court—and—uUnless the reference order states otherwise

directed-by-the-order-ofreference, the master musthaH file with-it-a
transcript of the proceeding and ef-the original evidence in—the

eriginal-exhibits.
(i) The clerk musthaH ferthwith-mail notice the report has been filed to

all parties-netice-of-thefiling.
(2) _Acceptance; —and—Oobjections.—_ The court musthal accept the master’s

findings of fact unless manifestly wrong.

(A) Within ten-10 days after-of being served with notice the report has been

filed, ef-thefiling-of-therepert-a_ny-party may serve written objections
thereto it upon the other parties.

(B) A motion pplicatien—to the court for action dgpon the report and upen

objections thereto_it musthal- be by-metion-and-upen-neotice-as-provided
by-according to Rule 6(d).
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(C) After a hearing, Fthe court after-hearing-may:

(1) _-aAdopt the report;
(i) _-ermModify it;
(iii) -er-mPartly or wholly ay-reject it; -ir-whele-or-in-any-part-or may
(iv) rReceive further-additional evidence; or
(v) _may-rRecommit it with instructions.
&

(3) _Stipulatieng as—to Ffindings. The effect of a master’s report is the same
regardless of whether the parties have consented to the reference. But -however;
when the parties stipulate that a master’s finding of fact mustshat be final, only
a questions of law arising gpoutr of the report musthal subsequently thereafter
be considered.

2

(4) _Draft Rreport. Before filing his-a report, a master may submit a draft thereef-to

counsel for all parties for the purpose of receiving their suggestions.
4

(5) __(h)-Bond; Wwhen Rrequired.

(A) The court may require a special commissioner appointed to conduct a sale
of any-property to give bond:

(1) Under -a-sueh-penalty and with sufficient sureties as the court te-be
approvesd and -as-the-ceurt-may directs;

(i) _pPayable to the-State-of-Mississippi; -and

(ii1) _eConditioned on the special commissioner te-paying according to law
all money which may come into the person’ts hands as sueh-special
commissioner.

(B) _The bond musthaH be filed with the court.

(C) —For any breach of a bond #s-condition, the court may order execution may
be-issued-on-order-of-the-court-for the sum due.— But Hewever-when-the
court clerk ef-the-ceurtor the-sheriff is appointed to make a sale and the
order does not provide for a bond, the official bond of the clerk or the

sheriff musthal be held as security-in-the-premises.

[Amended effective Mareh-3/1/-2989; Apri-4/13/7-2000.]
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Advisory Committee Historical Note
Effective Apri-4/13/-2000, Rule 53(c) was amended to give the court discretion to
appoint a master on the written consent of the parties without a showing of an exceptional
condition.— 753-754— So. 2d. XVII (West Miss._Cas. 2000).

Effective Mareh-3/1/--1989, Rule 53 was amended to correct a typographical error.
536-538 So. 2d XXVII (West Miss. Cas. 1989).
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SECTION 7CHARPTER/H. JUDGMENT
Rule 54.— Judgments; costs.

(a) Definitions.— As used in these rules, a “Jjudgment” as-used-in-these-rules-includes a
final decree and any order from which an appeal lies.
(b) Judgment Upon Mmultiple Cclaims; -er-tinvolving Mmultiple Pparties.

(1) When an action presents more than one claim for relief—is—presented-inr—-an

actien;-whether as a claim, counter-claim, cross-claim, or third-party claim—:-or
when multiple parties are involved, the court may direct the-entry of a final
judgment as to one or more but fewer than all ef-the-claims or parties only upon

an expressed:

(A) -an-expressed-dDetermination that-there is no just reason for delay; and

R
(B) -dDirection for the-entry of the judgment.

(2) _In the absence of sueh-the expressed determination and direction, regardless of
how it is designated, any order or other form of decision; hewever-designated
which-adjudicatinges fewer than all ef-the-claims or the-rights and liabilities of
fewer than all the-parties:

(A) -Doeshal not terminate the action as to any ef-the-claims or partyies; and

(B) _Tthe order or other form of decision is subject to revision atany-time-before
the—entry of a judgment adjudicating all the—claims and the-rights and
liabilities of all the-parties.

)
(c) Demand for Jjudgment.

(1) Default judgment. A default judgment by-default-musthal not be different in
king-from or exceed inthe -amount of that requested prayed-for-in the demand
for judgment.

(2) Judgment other than default. A final |udqment other than one by defauItExeept

}udgmentemusthau grant therellef to the party in Whose favor |t |s rendered as
entltled bv the proof and within the court s |ur|sd|ct|0n to award tewhrehethe
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thejurisdiction-of-the-court-to-grant-even if the-party-has-not demanded such
rehef-in the partyi’s pleadings. But a +-hewever-final judgment musthal not be
entered for a monetary amount greater than that demanded in the pleadings or
amended pleadings.

©)
(d) _Costs.

(1) Automatic; exceptions. Unless a statute Exceptwhen-expressly states otherwise
or the court directs differently—prevision—thereforis—made—in—a-statute, costs
musthall be awarded automatically Hewed-as-ef-course-to the prevailing party
unless-the-court-otherwise-direets in all civil actions, including those ;-ane-this
previsionis-appheable-inal-cases-where iwhich-the State of Misslissippi is a
party plaintitff-e-cbdachonsasncasos-endirdualsubtors,

(2) _Security. If nall-cases-where-costs are awarded djudged-against any party who
has given security for costs, the court may order execution may-be-ordered-to
ssbe-against tsuehe security.

(3) _When taxed. Costs may be taxed by the clerk on one day’s notice.

(A) Review. The court may review the clerk’s action ©on a motions served

within five days from when the clerk’s notice ef-thereceipt-of-notice-of

suyeh-taxation is received.

Advisory Committee Notes

Although it is-not specifically described in the rule itself, there-are-several different
stages that-lead to the creation of a judgment that is final and appealable. It is important to
differentiate the various steps that-are-part of this process.

The first distinction is between the adjudication, either by a decision of the court or a
verdict of the jury, and the judgment that is entered thereon_it. The terms “decision” and
“judgment” are not synonymous under these rules. The decision eensists-is ef-the court’s
opinion which-comprised rsists-of findings of fact and conclusions of law; the rendition of
judgment is the pronouncement of that decision and the act that-givinges it legal effect.

A second distinction thatsheuld-be-nroted-is between the judgment itself and the “filing;”
or the “entry;” of the judgment. A judgment is the final determination of an action and thus
has the effect of terminating the litigation; it is “the act of the court.” “Filing” simply refers
to the delivery of the judgment to the clerk for entry and preservation. The “entry” of the
judgment is the ministerial notation of the judgment by the court clerk ef-the—ceurt
according pursuant-to Rules 58 and 79(a); however, it is crucial to the effectiveness of the
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judgment and for measuring the time periods for appealing and the-filing ef-various
motions.

Rule 54(b) is designed to facilitate the entry of a final judgment tpon one or more but
fewer than all the claims or as to one or more but fewer than all the parties in an action
involving multiple claims or multiple parties ;-se-as-to enable the non-prevailing party to
perfect an appeal as of right of a final judgment. Absent a Rule 54(b) certification-under
Rule-54(b}, any order in a multiple-party or multiple-claim action that does not dispose of
the entire action is interlocutory; even it if appears to adjudicate a separable portion of the
controversy. Given that separate, piecemeal appeals of interlocutory orders entered in a
single action would usually be inefficient, parties may not appeal interlocutory orders as of
right. A party may instead: (1) tnstead;—a-party-may-frequest the trial court to certify such
an interlocutory order as a final judgment pursuant-according to Rule 54(b); in order to take
so-that-an appeal of right may-be-taken—pursuandert-te Miss. R._App. P. 4; or (2);

alternatively-aparty-may-petition the Mississippi Supreme Court for permission to appeal
an interlocutory order purstant-under to-Miss. R. App. P. 5.

If a party attempts to perfect an appeal as of right pursuant-according to Miss. R. App.
P. 4 as to -ef-an order that does not dispose of all the-claims between the parties, sueh-the
appeal will be dismissed for lack of jurisdiction unless the order appealed from has been

properly—certified properly as a final judgment pursuant-under to-Rule 54(b). See, e.g.,
Williams v. Delta Reg’l Med. Ctr., 740 So. 2d 284 (Miss. 1999).

Rule 54(b) gives a trial court discretion to certify an interlocutory order as a final
judgment if the court determines-decides that “there is no just reason for delay” of the
appeal. Rule 54(b) certification should be reserved for cases where in-which-delaying -ef
the appeal might prejudice a party. See Cox v. Howard, Weil, Laboussie, Friedrichs, Inc.,
512 So. 2d 897, 900 (Miss. 1987). Courts should grant Rule 54(b) certification “cautiously
in the interest of sound judicial administration in order to preserve the established judicial
policy against piecemeal appeals.” See Indiana Lumbermen’s Mut. Ins. Co. v. Curtis
Mathes, Mfg. Co., 456 So. 2d 750, 752-53 (Miss. 1984).

If the trial court chooses to certify an interlocutory order as a Rule 54(b) ffinal judgment
pursuantto-Rule-54(b}, it must do so in a definite, unmistakable manner. If the reasons for
the Rule 54(b) certification are not clear from the record, the trial court should setate ferth
its findings and reasons for certification. See Cox, 512 So. 2d at 900-01.

Rule 54(c) must be read in conjunction with Rule 8; which-requiringes that-every

pleading asserting a claim to include a demand for the relief to which the pleader believes
himsel-the party is entitled. As a resultFhus, Rule 54(c) applies to ary demand for relief,
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whether made-filed by defendant or plaintiff or presented by way of an original claim,
counter-claim, cross-claim, or third-party claim. A default judgment may not extend to
matters outside the issues raised by the pleadings or beyond the scope of the relief
demanded; a default judgment ina-default-case-that-awardings relief that either-is more
than or different in kind from that-what is regquested-originally requested is null and void,
and a defendant may attack it collaterally in another proceeding.

Three related concepts should be distinguished in considering Rule 54(d): (1)Fhese-are
costs; (2) ~fees; and ;and-(3) expenses. “Costs” refertoare these-charges that-one party has
incurred and is permitted-allowed to have an opponent reimbursed by-his-eppoenentas part
of the judgment in the action. Although “costs” has an everyday meaning synonymous with
“expenses,” taxable costs under Rule 54(d) is-are more limited and represents these-official
expenses like —sueh-as-court fees -that a court will assess against a litigant. Costs almost
always amount to less than a successful litigant’s total expenses in connection with a law
suit, and their recovery is nearly always awarded to the successful party.

“Fees” are these-amounts paid to the court or one of its officers for particular charges
thatgenerally are-delineated by statute. Mest-Fees commonly these-include such-items like
as—filing fees, clerk_or sheriff ‘s—and-sheriff’s —charges, and witnesses fees. In most
instances, a costs n-award efeests-will include reimbursement for the-fees paid by the party
in whose favor the cost award is madeissued.

“Expenses” include all the—expenditures actually made—incurred by a litigant in
connection with the action. Both fees and costs are expenses but by no means constitute all
of them. Absent a special statute or -e+rule; or an exceptional exercise of judicial discretion,
sueh-items like as-attorney’s fees, travel expenditures, and investigatory expenses will not
qualify either as statutory fees or reimbursable costs. These expenses must be borne by the
litigants.
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Rule 55. Default.

(@) Entry.— When a party against whom a judgment for affirmative relief is sought has
failed to plead or otherwise defend as previded-stated by-in these rules, the clerk must
enter the party’s default when -and-that fact is-made-to-appearbecomes apparent by
affidavit or otherwise;-the-clerk-shal-enter-his-default.

(b) Judgment.—In all cases, a the-party entitled to a default judgment by-defautt-musthaH
apphy-move to-the court therefor one.

(1) _If the party against whom a default judgment by-defautt-is sought has appeared
in the action, the party or party’s he{er—-appearing-by-representative_;—his

representative)-musthal be served with written notice of the appheation-motion
for judgment at least three days prior to the hearing on itfsuch-appheation.

(A) But the court may enter -hewever-a default judgment judgment-by-default
may-be-entered-by-the-court-on the day the case is set for trial without sueh
three days’ notice.

(B) The court may conduct a jury or nonjury hearing in its discretion or order
references it deems necessary and proper if H-inr-orderto-enablinge- the
court to enter judgment or to carry it into effect it-is-necessaryrequires:

(i) -tetake-aAn accounting;

(ii) _erte-dDetermininge the amount of damages;

(iii) _-erte-eEstablishing the truth of any allegation verment-by evidence;
or

b)(iv) to—make—an—tInvestigatieng ef-any—other matter,—the—court—may
I h heari " " ey ind e di o,
e i

(c) Setting Aaside Bdefault.— On a showing of Fer-good cause-shewn, the court may set
aside an entry of default. And-and.- if a default judgment by-defautt-has been entered,
the court may likewise set it aside r-accordiangee witoh Rule 60(b).

(d) Plaintiffs, Scounter-Cclaimants, and €cross-Cclaimants.— The provisions of this
rule apply whether the party entitled to the-a default judgment by-defautt-is a plaintiff,

a-third-party plaintiff, er—a—party—whe-has—pleaded-a—cross-claimant, —or counter-

claimant.—_In all cases a judgment by default is subject to the limitation ef-in Rule
54(c).
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(e) Proof Rrequired Bdespite Bdefault in Ccertain Scases.— No judgment by default
musthall be entered against -a person under a legal disability or a party to a suit for
divorce or annulment of marriage unless the claimant establishes kis-a claim or rights
to relief by evidence. But a ;provided—hewever—that-divorces en—greund—ofor
irreconcilable differences may be granted pro confesso according tos—provided-by
statute.

te)

Advisory Committee Notes

Because Befere-a-defaultjudgmentcan-be-entered;-the court must have jurisdiction over

the party against whom the judgment is sought before a default judgment can be entered, ;
which-alse-means-that-the party must have been effectively served with process.

Entry of default for failure to plead or otherwise defend is not limited to situations
involving a failure to answer a complaint; but applies to any efthe-pleadings listed in Miss.
R. Civ. P. 7(a).

The words “otherwise defend” refer to a Rule 12(b)(6) motion. See Miss. R._Civ. P.
Rule 12(b). The defending party’s mere appearance by-the-defending-party-will not keep
the party from being in default for failure to plead or otherwise defend;. B-but if the party
appears and indicates a desire to contest the action, the court can exercise its discretion and
refuse to enter a default judgment. This approach is in line with the general policy that
whenever there is doubt whether a default judgment should be entered, the court ought to
allow the case to be tried on the merits.

Rule 55(a) does not represent the only source of authority in these rules for the entry of
a default that may lead to judgment. For example, Rule 37(b)(2)(C) and Rule 37(d) both
provide for the use of a default judgment as a sanction for violation of the discovery rules.

When the prerequisites of Rule 55(a) are satisfied, the clerk must an-enter a ry-ef-default
shal-be-made-by-the-elerk-without court any-action-being-taken-by-the-court. The clerk’s
function, however, is not perfunctory. Before the-clerk-can-enter-a default_can be entered,
the clerk must examine the-filed affidavits fHed-and be satisfied that the requirements of
Rule 55(a) are met. See Miss. R. Civ. P. Aapp. A, Forms 36—-3%-and-38. These elements
of default must be shown by affidavit or other competent proof.

The traditional requirement that “one had to file documents in or actually physically
appear before a court” in order to make a Rule 55(b) appearance has been relaxed. If a party
has made-filed “an indicia of defense or denial of the allegations of the complaint,” such
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the party is entitled to written notice of the-a application-motion for default judgment at
least three days prior to the motion hearing-en-such-apphication. Wheat v. Eakin, 491 So.
2d 523, 525 (Miss. 1986). “[lJnformal contacts between parties may constitute an
appearance.” Holmes v. Holmes, 628 So. 2d 1361, 1364 (Miss. 1993). The Mississippi
Supreme Court has found an appearance when “the defendants either 1) served or sent a
document to the plaintiff indicating in writing the defendant’s intent to defend, 2) filed a
document with the court indicating in writing the defendant’s intent to defend, or 3) had
counsel communicate to opposing counsel the defendant’s intent to defend.” Amer.ican
States Ins. Co. v. Rogillio, 10 So. 3d 463, 467 (Miss. 2009).

A defendant who has filed an answer to the complaint but who has failed to file a timely
answer to an amended complaint has entered an appearance for Rule 55(b) purposes. See
Chassaniol v. Bank of Kilmichael, 626 So. 2d 127, 130-31 (Miss. 1993). A defendant whose
attorney has written the plaintiff’s attorney in a divorce case and informed him that the
defendant desired to settle the case if possible but intended to defend if no settlement could
be reached has entered an appearance for Rule 55(b) purposes. See Holmes v. Holmes, 628
So. 2d 1361, 1364 (Miss. 1993). A defendant who has served a motion to set aside the entry
of default has entered an appearance for Rule 55(b) purposes. See King v. Sigrest, 641 So.
2d 1158, 1162 (Miss. 1994). A defendant ;-cannot, however, enter a Rule 55(b) appearance
before the case has been commenced. See Kumar v. Loper, 80 So. 3d 808, 814 (Miss. 2012).
The defendant bears the burden of proving that an appearance has been madefiled. See
Dynasteel Corp. v. Aztec Indus., Inc., 611 So. 2d 977, 982 (Miss. 1992).

Although an appearance by a defending party does not immunize defendant from being
in default for failure to plead or otherwise defend, it does entitle defendant to at least three
days written notice of the appheation-motion te-the-ceurt-for the-entry of a default judgment
based-en-his-default. This enables a defendant in default to appear at a subsequent hearing
on the question of damages and contest the amount to be assessed- against that partim.
Damages must be fixed before an entry of default judgment, and -ané-there is no estoppel
by judgment until the judgment by default has been entered.

When a judgment by default is entered, it is treated as a conclusive and final
adjudication of the issues necessary to justify the relief awarded and is given the same effect
as a judgment rendered after a trial on the merits. A Rule 55(b) judgment entered-pursuant
to-Rule-55(b)}-may be reviewed on appeal to the same extent as any-other judgment;
however, an order denying a motion for a default judgment is interlocutory and not
appealable. Miss. R. Civ. P. 54(a).

After entry of default by the clerk, defendant has no further standing to contest the actual

factual allegations of the plaintiff’s claim for relief. If a defendant wishes—wants an
opportunity to challenge plaintiff’s right to recover, a defendant’s only recourse is to show
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good cause for setting aside the default under Rule 55(c), and if that ;-failsingthat, to contest
the amount of recovery.

After entry of default by the clerk, the court must conduct an evidentiary hearing on the
record to determine-decide damages in cases r-where whieh-the plaintiff seeks unliquidated
damages. Capitol One Services., Inc. v. Rawls, 904 So. 2d 1010, 1018 (Miss. 2004).
“[L]iquidated damages are set or determined by contract, while unliquidated damages are
established by a verdict or award and cannot be determined by a fixed formula.” Id.
(quoting Moeller v. Amer.ican- Guar. & Liab. Ins. Co., 812 So. 2d 953, 959-60 (Muiss.
2002)). PuUnderrsuant to-Miss. R._Civ. P. 54(c), a default judgment shal-must only order
the type of relief sought in the demand for judgment (i.e., money damages, equitable relief,
etc.), and shal-must not order money damages in an amount that exceeds the amount sought
in the demand for judgment.

If a default has been entered;— but a default judgment has not-yet-been-entered, the
defending party may move to set aside the entry of default “ffjor good cause shewn™
purunder suant-te-Miss._R._Civ._P. 55(c). If a default judgment has been entered, the
defendant may move to set aside the default judgment pursuandert te-Miss. R. Civ. P. 60(b).
The standard for setting aside an entry of default punderrsuant to-Miss. R. Civ. P. 55(c) is

more liberal than the standard for setting-astde-a-defaultjudgment-doing so pursuandert to
Miss. R._Civ. P. 60(b). See King v. Sigrest, 641 So. 2d 1158, 1162 (Miss. 1994).
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Rule 56.— Summary judgment.

(@) For CSclaimant.— AAfter 30 days from when an action is commenced or after the
adverse party serves a motion for summary judgment, -a party seeking a declaratory

judgment or to recover upon a claim, counter-claim, or er-cross-claim; er-te-ebtaina
dederatewﬂedgmeni—mayra%any—nm&aﬁeHh&e*p%He#emm%dayeimm%

theadverseparty— move W|th or wrthout supportmg affrdavrts for a summary judgment
or a partial summary judgment in #a-that party’is favor. upen-aH-erany-part-thereof:

(b) For Bdefending Pparty.— AA party against whom a claim, counter-claim, or cross-
claim is asserted or a declaratory judgment is sought may -atany-time-move with or
without supporting affidavits for a summary judgment or partial summary judgment

in thatis party’s favor-as-te-al-er-any-part-thereof.
(c) Motion; -and-Pproceedings—Fhereon.

(1) _Notice. The motion musthal be served at least 2ten-1 days before the hearing

thme datefixed for the hearing.
(2) Opposing affidavits. ¥The adverse party priorto-the-day-ofthe-hearing-must

serve ay-serve-opposing affidavits_with its response to the motion and in any
event, not later than 10 days before the hearing. -
(3) Summary judgment; partial summary judgment.

(A) Fhe-Summary judgment or partial summary judgment seught-musthal be
rendered ferthwith-if the-pleadings, depositions, interrogatory answers-te
interrogatories, ard-admissions, -en-file;togetherand -with-the-affidavits in
the record ;-H-any,-show that-that ere-is-no genuine issue as to any material
fact exists and that the moving party is entitled to a judgment as a matter
of law.

(B) Although a genuine issue as to the amount of damages exists, A-ssummary

judgment_—nterlocutory—in—character—may be rendered on the issue of
liability alone . although there is a genuine issue as to the amount of
damagesand is interlocutory in character.
e -

(d) Case Nnot Ffully Aadjudicated on Mmotion.

(1) If Heon a motion under this rule a trial is necessary because -judgment is not
rendered on the whole case or for all requested relief, the court must if practicable

at the motion hearing judgmentis-net-rendered-on-the-whole-case-orfor-ak-the
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lief_asked_and_a_trial i y he_hearing_of o
ascertain what material facts exist without substantial controversy and what
material facts are actually disputed in good faith by examining the-pleadings and
the-evidence before it and by-interrogating counsel.

(A) Afterwards, the court must issue an order specifying the facts that appear

W|thout substantlal controversy, —sha”—#—praeﬂaable—aseeﬁ&m—wha%

%%Mmmm%mcludmg
the extent to which the amount of damages or other relief is not in
disputed,controversy,— and directing—ordering sueh—furadditionalther

proceedings_as are just-in-the-action-as-arejust.
(B) The trial must be conducted according to the order, including that Upen-the

trial-of the-action-theffacts so-specified in it be shal-be-deemed established.
T e e
(e) Form—of-AffidavitsAffidavit form; Furtheradditional Ftestimony; Ddefense
Rrequired.
(1) A Ssupporting or ang-eopposing affidavit must:

(A) -Musthalt be made-based on personal knowledge;

(B) ;sSthatHe setforth-such-facts as would be admissible in evidence; and

(C) andshal-Affirmatively show affirmatively-that-the affiant is competent
to testify to the matter stated therein_it.

(2) _Swaorn or certified copies of al-papers or parts_of papers thereef-referred to in an
affidavit musthal be attached to the affidavit theretoe-or served therewith it.

(3) _The court may permit-allow an affidavits to be supplemented or opposed by
depositions, interrogatory answers-te-interregateries, or ofurther affidavits.

(4) _When a motion for summary judgment is made-filed and supported as stated
provided-in this rule, an adverse party may not rest gpon the-mere allegations or
denials ef-hin that party’ss- pleadings.

(A) By affidavit or otherwise under this rule, the party’s but-his-response; by
affidavits-or-as-otherwise provided-n-thisrule-must stateet forth-specific

facts showing that-there-is-a genuine issue for trial_exists.
(B) _If the party’s response fails deesroto do so—+respend, summary judgment ;
if appropriate; musthal be entered against that partyim.
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(e)
() When-AAffidavitts Are-Junavailable.- If it appears from the nonmovant’s affidavits
that for reasons stated the nonmovant Sheuld-i-appearfrom-the-affidavits-ofa-party

opposing—the—metion—that-he-cannot forreasons—stated-present by affidavit facts
essential to justify opposition to the motion,h is-eppesition-the court may:

(1) _-Deny the motion; refuse-the-application-forjudgment-er-may-oor
(2) _Order a continuance to permit-allow the nonmovant to obtain affidavits-te-be

obtained, take —er—depositions, or conduct other discovery;—to—be—taken—or
Shoscisnn oo e Of
(3) _-erlssue may-make-sueh-an order as is just.
7}
(g) Affidavits Made-in Bbad Ffaith.— If it appears to the court’s satisfaction Shewld-it
appear to the satisfaction of the court at any time that any of the affidavits presented

pursuant-to-thisrule-are-is presented under this rule in bad faith or solely for the
purpose of delay, the court musthaH forthwith-order the offending party employing

them-to pay to the other party’s -the-ameunt-of-the-reasonable expenses incurred
because the affidavit was hich-the-fileding—of-the—affidavits—caused-him—to—ineur,
including reasonable attorney’s fees. The court may also decide ;-and-any offending
party or attorney is may-be-adjudged-guilty of contempt.

(h) Costs, attorney’s fees —to—Prevaiingif —Party—Whenr—Ssummary Jjudgment

Bdenied.— If summary judgment is denied, the court musthaH award to the prevailing
party the-reasonable expenses incurred in attending the motion hearing. The court -ef
the—meotion—and-may_award attorney’s fees —if it finds that the motion is without

reasonable cause-award-attorneys™fees.

Advisory Committee Notes

It is important to distinguish between-among: (1) a Rule 56 motion for summary
judgment; (2)- a Rule 12(b)(6) motion to dismiss for failure to state a claim;; and (3) a Rule
12(c) motion for judgment on the pleadings.

When ruling on a Rule 56 motion for summary judgment, the trial court may “pierce
the pleadings” and consider extrinsic evidence_like ;—sueh—as—affidavits, depositions,

interrogatory answers, -te-interrogatoeries;-and admissions.

But Wwhen ruling on a Rule 12(b)(6) motion to dismiss for failure to state a claim, the
trial court may not “pierce the pleadings” and musthalt only consider the allegations
contained in the pleading asserting the claim. Likewise, -SimHarhy-wwhen ruling on a Rule
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12(c) motion on the pleadings, the trial court musthaH only consider the allegations within
the pleadings.

If matters outside the pleadings are presented te-and considered by-the-trial-court-in
connection-with-on a Rule 12(b)(6) or (b)(c) motion-ferjudgment-en-thepleadings-ora
motion-to-dismissforfatlure-to-state-aclabm, the trial court must treat the motion as one for
summary judgment and give all parties a reasonable opportunity to respond accordingly.
See Miss. R. Civ._P. 12(b) and (c); Huff-Cook, Inc. v. Dale, 913 So. 2d 988, 992 (Miss.
2005). If the trial-court converts a Rule 12 motion into a Rule 56 motion, it he-trial-court
must give the-parties notice ef-theof the conversion -metien’schanged-status-and at least
10 ten-days” netice-of its intent to conduct a summary judgment hearing on a certain date
certain. See Dale, 913 So. 2d at 988. A trial court’s failure to give proper notice constitutes
reversible error. See Palmer v. Biloxi Reg’l Med. Ctr., Inc., 649 So. 2d 179, 183 (Miss.
1994).

A trial court reed-does not need to make findings of fact when ruling on a motion for
summary judgment because “a Rule 56 summary judgment hearing is not a nonjury f-action
“tried-upen-the-facts-without-a{ury-so as to trigger Rule 52 applicability.” See Harmon v.
Regions Bank, 961 So. 2d 693, 700 (Miss. 2007). See also Uniform Rules of Circuit and
County Court Practice. A Mmovant must do more than simply state a meritorious defense.

Pursuant-te-Under Rule 78, oral hearing on a motion for summary judgment is not
necessary where such-hearing-is-dis

pensed with by court order or rule.
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Rule 57.— Declaratory judgment.s

(a) Procedure.— Courts of record within their respective jurisdictions may declare rights,
status, and other legal relations regardless of whether ofurtther relief is or could be
claimed.— The court may refuse to render or enter-order a declaratory judgment where
suehjudgment-doing so H-entered;-would not terminate the uncertainty or controversy
giving rise to the proceeding.

o

(1) _The procedure for obtaining a declaratory judgment musthaH be r-accordiangee
witho these rules.

(2) _-andtTherightto a jury trial by-jury-may be- demanded under the-circumstances
and in the manner previded-stated in Rules 38 and 39.

(3) __The existence of another adequate remedy does not preclude a judgment for
declaratory relief in an actions where it is appropriate.

(4) _The court may order a speedy hearing of an action for declaratory judgment and
may advance it on the calendar.— The judgment in an action for declaratory relief
action-may be either affirmative or negative in form and effect.

(b) When Aavailable.
(1) _Any person interested under a deed, will, written contract, or other writing
sconstituting a contract; or whose rights, status, or other legal relations are
affected by a statute, municipal ordinance, contract, or franchise may:

(A) may-hHave determined-any question of construction or validity arising
under the instrument, statute, ordinance, contract,- or franchise decided;;
and

(B) eOhbtain a declaration of rights, status, or other legal relations thereunder
it.

(2) A contract may be construed either before or after it is there-hasbeen-a-breached
thereof. [f'Where- an insurer has denied that erindicated-that-it-may-deny-thata
contract covers a party’s claim against an insured or indicated it may do so, that
party may seek a declaratory judgment construing the contract to cover the claim.
2

(3) __Any person interested as or through an executor, administrator, trustee guardian,
er-other fiduciary, creditor, devisee, legatee, heir, next of kin, ercestui que trust
in the administration of a trust, a decedent’s or-of the-estate-of-a-decedent, an
tinfant, insolvent, or person under a legal disability; may have a declaration of

rights or legal relations r+retospeet-thereto:
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(A) te-aAscertain any class of creditors, devisees, legatees, heirs, next of kin,
or others;
(A)—or;
(B) te-dDirect the executors, administrators, or trustees; to do or abstain from
doing a ayparticular act in thei-a fiduciary capacity; or;
(C) te-dDecideetermine any- question arising in the administration of the estate
or trust,_including a questions of construction of wills and other writings.

S
(4) {4)>The enumeration in Rule 57subdivistons-(bl),(2)}and(3)-of thisrule- does

not limit or restrict the exercise of the general powers stated in paragraph-Rule
57(a) in any proceeding where declaratory relief is sought, and ir—which-a
judgment will terminate the controversy or remove an uncertainty.

[Amended effective Juhy-7/27/-2600.]
Advisory Committee Notes

A plaintiff may ask for a declaratory judgment either as sole relief or -e+-in addition t-of
abxiiary-to-other relief;_likewise ;and-a defendant may simiarhy-counterclaim therefor
one. As a result, Frus-the court is not limited only to remedial relief for acts already
committed or losses already incurred; it may either substitute or add preventive and
declaratory relief. It may be sought upon either-legal or equitable claims, and the right to a
jury trial is fully preserved as in civil actions generally.

Absent extraordinary circumstances, the failure to order separate trials in order to avoid
putting the issue of insurance before the-a jury deciding which-tries-liability and damages
as-between the insured and the injured party will be deemed an abuse of discretion.
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Rule 58. Entering y-ef-judgment.

Every-A judgment musthaH be be-setated forth-on a separate document which-bears-the
titled of"Judgment.”— HeweverBut; in the absence of prejudice to a party, a judgment
which—fully adjudicatinges the claim as to all parties and which—has—been—entered as
statedprevided in Miss. R._Civ. P. 79(a) musthal—in-the-absence-of prejudice-to-aparty;
have the force and finality of a judgment even—_if #s-not properly titled.— A judgment
musthall be effective only when entered as statprevided in Miss. R. Civ. P. 79(a).

[Amended effective Juhy-7/1/7-2001; amended effective- May-5/27/:-2604 to address finality
of improperly titled judgment.]

Advisory Committee Historical Note

Effective July-7/1/-1994, a new Rule 58 was adopted.— 632-635 So. 2d XXXI1-XXXIII
(West Miss._Cases 1994).

[Adopted August-8/21/-1996.]
Advisory Committee Notes
The “entry” of the judgment is the ministerial notation of the judgment by the clerk of
the court pursuandert to-Rules 38 and 79(a); however, it is crucial to the effectiveness of

the judgment and for measuring time periods ftor appeal and ttohe fileing ef-various
motions.
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Rule 59. New trials; amendingment aef judgments.
(a) Grounds.

(1) _Anew trial may be granted to a al-erany-efthe-partyies and-on all or part of the
ISSues:

(A) _Hln ajury Aaction ir-which-there-hasbeen-atrial-byjury-for any efthe
reasons fer-what eh-new trials previously hasve heretefere-been granted in
an actions at law in Mississippithe- courtss; and

(B) -of Mississippi-ana{2)-tln a_nonjury p-action tried-witheut-ajury-for any
of-the-reasons fer-which-a rehearings previously hasve-heretofere- been
granted in a suits in equity in Mississippi the-courts.

(a) of Mississippi.

(2) __On a motion for a new trial in a_nonjury A-action-witheut-ajury, the court may
open the judgment if one has been entered, take additional testimony, amend

findings of fact and conclusions of law, e~make new findings and conclusions,
and direct-order the entry of a new judgment.

(b) Time for motionFimefor-Meotion.— A motion for a new trial musthal be filed not
later than ten-10 days after the entry of judgment.

)

(c) Affidavit; time.Fime-for-Serving-Affidavits— When a motion for new trial is based
wpon an affidavit, it must s-they-shall-be filed with the motion. The opposing party has

ten-10 days after service to file opposing affidavits. The 10-day ;-which-period may be
extended for up to twenty-20 days either by the court for good cause shewn-or by-the
parties’ written stipulation. The court may permit-allow reply affidavits.

{e)
(d) Ontnitiative-of By the Ccourt.

(1) Not later than ten-10 days after entry of judgment, the court may en-ts—ewn
initiative-order a new trial for any reason for which it might have granted a new
trial on a party’s motion-ef-a-party.

(2) _After giving the parties notice and an opportunity to be heard on the matter, the
court may grant a timely motion for a new trial for a reason not stated in the
motion.

(3) _In either case, the court musthal- specify in the order the grounds therefor it.

()
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(e) _Motion to Aalter or Aamend a Jjudgment;_time.— A motion to alter or amend the
judgment musthaH be— filed not later than ter-10 days after entry of the judgment.

te)
[Amended effective Juhy-7/1/7-2997.]

Advisory Committee Historical Note

Effective Juby-7/1/-4997, Rule 59(b), (c) and (e) were amended to clarify that motions
for a new trial and accompanying affidavits; and that motions to alter or amend a judgment;
must be filed not later thatn ter-10 days after entry of judgment. 689 So. 2d XLIX (West
Miss. Cases).

Advisory Committee Notes

tA-In a jury trials, the trial court may grant a new trial based upon: (1) a prejudicial error
by the court in the-admittssieng or excludsieng ef-evidence; (2);—_an error in the-jury
instructions; (3); prejudicial comments by the judge or attorneys; (4);— a finding that-the
verdict is against the great weight of the evidence; (5);- a finding that-the jury’s verdict is
the result of passion, prejudice, or bias; or (6),- erany-grounds gpon which new trials were
granted in actions at law prior to the adoption of these rules. A trial court’s ruling on a
motion for new trial is reviewed for abuse of discretion.

Although “[i]t is clearly better practice to include all potential assignments of error in a
motion for new trial,_. . . ——=wwhen the assignment of error is based on an issue which has
been decided by the trial court and duly recorded in the court reporter’s transcript, such as
the omission or exclusion of evidence, [the appellate court] may consider it regardless of
whether it was raised in the motion for new trial.” See Kiddy v. Lipscomb, 628 So. 2d 1355,
1359 (Miss. 1993).

The rule does not authorize a motion for reconsideration after entry of judgment. If a
motion is mislabeled as a motion for reconsideration and was filed within ter-10 days after
the entry of judgment, the trial court should treat sueh-the motion as a post-trial motion to
alter or amend the judgment purstandert to-Miss. R. Civ. P. 59(e). Boyles v. Schlumberger
Tech. Corp., 792 So. 2d 262, 265 (Miss. 2001). A party moving to alter or amend the
judgment “must show: (i) an intervening change in controlling law, (ii) availability of new
evidence not previously available, or (iii) need to correct a clear error of law to prevent
manifest injustice.” See Brooks v. Robertson, 882 So. 2d 229, 233 (Miss. 2004). A motion
to alter or amend the judgment is within the trial court’s discretion. When a motion is
mislabeled as a motion for reconsideration, does not state that it was brought pursuandert
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te-Rule 59, and was filed more than ten-10 days after the entry of the final judgment in the
case, the trial court should treat suethe motion as one for relief from a judgment pursuandert
te-Rule 60(b). See Carlisle v. Allen, 40 So. 3d 1252, 1260 (Miss. 2010).

A motion for new trial or a motion to alter or amend the judgment made-pursuandert to
Miss. R. Civ. P. 59 must be filed within 10 days after entry of the judgment. The trial court
has no authority or discretion to extend the 10-day time period. Miss. R. Civ. P. 6(b). A
timely Rule 59 motion for a new trial or to alter or amend the judgment tolls the time in
which-te-for filinge a notice of appeal; the thirty30-day time period in-whieh-te-for filing e
a notice of appeal runs from the entry of the order disposing of the post-trial motion. Miss.
R. App. P. 4(c). If not filed within ten-10 days after entry of the judgment, a Rule 59 motion
for a new trial, to alter or amend the judgment, or for reconsideration does not toll the time
period i-whieh-to-for filing e-a notice of appeal. Miss. R._App._P. 4(d); but see Wilburn v.
Wilburn, 991 So. 2d 1185, 1190-191 (Miss. 2008) (Ecourt refused to address the-timeliness
of appellant’s notice of appeal even though appellant filed a motion to reconsider more than
ten-10 days after entry of judgment and did not file a notice of appeal within thirty-30 days
after the-entry of judgment_and; noteding that the appellee did not object to the untimely
motion to reconsider.)

A Rule 60(b) motion for relief from a final judgment pursuant-to-MR.CP—606{b)-is
different from a-a Rule 59(e) motion to alter or amend the judgment pH-I’—SH&H{—tG—M—R—G—Il

59(e)-in that a change in the law after entry of final judgment is not an “extraordinary or
compelling circumstance” warranting relief purswandert to-Miss._ R._Civ. P. 60(b). See
Regan v. S. Cent. Reg’l Med. Ctr., 47 So. 3d 651, 655 (Miss. 2010). Relief pursuandert te
Rule 60(b)(6) is reserved for cases involving “exceptional and compelling circumstances”
in light of the desire to achieve finality in litigation. See id.
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Rule 60. Relief from judgment or order.

(@) Clerical Mmistakes.— On its own or a party’s motion, the court may correct a
Cclerical mistakes or error arising from oversight or omission in a judgments, orders,

or other parts of the record and-errors-therein-arising-from-oversight-er-omission-may
e e M LTI e e L
party-and-aftersuch-notice ~if ordered and any-as-the-court-orders-up-until the-time
the court clerk transmits the record is-transmitted-by-the-clerk-of-the-trial-court-to the

appellate court, and the action remains pending in the appellate courttherein.
Otherwise, Fhereafter-a sueh-mistake or errors- may be se-corrected only with-on the

appellate court’s orderleave-of the-appeHate-court.-

(b) Mistakes, other basis for relief; time for motion;-Hadvertence-Newly Discovered

(1) _On a motion and upen-sueh-just terms-as-arejust, the court may relieve a party
or party’s- er-his-legal representative from a final judgment, order, or proceeding

for the following reasons:

)

H(A) An adverse party’s ffraud, misrepresentation, or other misconduct-ef-an
adverse party;

2)}(B) _aAccident or mistake;

3}(C) nNewly discovered evidence which by due diligence could not have
been discovered._in time to move for a new trial under Rule 59(b);

4)(D) tThe judgment is void,;

(E) tThe judgment has been satisfied, released, or discharged;; ef

(F) _aA prior judgment g#pon_which the judgment #-is based has been reversed
or otherwise vacated;

{5)}(G) ;eriltis no longer equitable that the judgment should have prospective
application; or

(H) aAny-other reason justifying relief from the judgment.
{6}

(2) _Time. The motion musthat be made-filed within a reasonable time. For; -and-for
reasons in Rule 60(b)(1)(A), (2B) and (3C), the motion must ret-be filed not
more than six months after the judgment, order, or proceeding was entered or
taken.

(3) _Finality. A Rule 60 motion under-this-subdivistion-does not affect the finality of
a judgment or suspend its operation.

182



(4) Leave from appellate court. Leave to make the motion need-does not need to
be obtained from the appellate court unless the record has been transmitted te

the-appeHate-court-aand the action remains pending therein it.

(5) _Independent action. This rule does not limit the-a court’s power ef-a-ceurt-to
entertain an independent action to relieve a party from a judgment, order, or
proceeding ;-or to set aside a judgment for fraud upon the court.

(6) Writs abolished. Writs of coram nobis, coram vobis, audita querela, ane-bills of
review, and bills in the nature of a bill of review; are abolished.— The procedure
for obtaining any-relief from a judgment musthal be by motion as prescribed in
these rules or-by an independent action and not otherwise.

(c) {e)}Reconsideration of transfer order.— An order transferring a case to another court
will become effective ten{10} days following the entry date-ofentry-ef-the-erder.— Any
motion for reconsideration of the transfer order must be filed prior to the expiration of
the 10-day period, fer-and whieh-no extensions may be granted.

(1) _If amotion for reconsideration is filed, all proceedings will be stayed until such
thme-as-the motion is decided. But ruled-upon;-however-if the transferer-court
fails to rule on the motion for reconsideration within thirty-(30) days of the-date
efffiling, the motion musthaH- be deemed denied.

[Amended effective Juby—7/1/7—2008, to provide for reconsideration of transfer orders
entered on or after that date.]

Advisory Committee Notes

The trial court may grant relief from a judgment or order to correct clerical errors
pursuantder-to- Rule 60(a); or for other reasons enumerated in Rule 60(b). The trial court
may correct a clerical errors at any time. ;-bBut if the case is on appeal and the trial court
clerk has transmitted the record to the appellate court, the trial court must obtain leave from
the appellate court before correcting any clerical mistakes. A Mmotions for relief from a
judgment or order based u#pon one of the reasons enumerated in Rule 60(b) must be made
filed within a reasonable time, and in some cases, not more than six months after the
judgment or order was entered.

Rule 60(a) only authorizes the trial court to correct clerical errors; it does not authorize

any-changes to the judgment that are substantive and change the effect or intent of the
original judgment. See Whitney Nat’l Bank v. Smith, 613 So. 2d 312, 316 (Miss. 1993).
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When ruling upon a Rule 60(b) motion, the trial court should balance the litigant’s
interest in a resolution on the merits of the motion with the desire to achieve finality in
litigation. See Stringfellow v. Stringfellow, 451 So. 2d 219, 221 (Miss. 1984). Rule 60(b)
motions that attempt to merely relitigate the case should be denied. Id.

A party moving for Rule 60(b)(1)(A) relief-pursuantte-Rule-60(b}1) based upon fraud,
misrepresentation or other misconduct of an adverse party must do so within six months

after entry of the judgment and must—prove the fraud, misrepresentation, or other
misconduct by clear and convincing evidence. See StringfeHowid. —451-Se-—2d-at 221.
Relief from a final judgment based pon fraud upon the court may be sought pursuander t
te-Rule 60(b)(56). See In re Estate of Pearson, 25 So. 3d 392, 395 (Miss. Ct. App. 2009).
“[R]elief based on ‘fraud upon the court’ is reserved for only the most egregious
misconduct, and requires a showing of ‘an unconscionable plan or scheme which is
designed to improperly influence the court in its decision.”” Id. (citing Wilson v. Johns-
Manville Sales Corp., 873 F.2d 869, 872 (5th Cir. 1989)).

A party moving for Rule 60(b)(1)(B) relief pursuant-te-Rule-60(b}{2)-based upon an
accident or mistake must do so within six months after entry of the judgment. A Rule

60(b)(21)(B) motion will only be granted gpon a showing of exceptional circumstances.
Generally, “neither ignorance nor carelessness on the part of an attorney will provide
grounds for relief.” See Stringfellow, 451 So. 2d at 221.

A party may move to set aside a default judgment pursuandert te-Rule 60(b)(21)(B).
When ruling on tsuehe a-motion, the trial court may consider: (1) whether the default was
caused by excusable neglect or a bona fide technical error; (2) whether the claimant will
suffer prejudice if the default judgment is set aside; and (3) whether the defaulting party
has a colorable defense to the merits. See State Highway Comm’n of Miss. v. Hyman, 592
So. 2d 952, 955 (Miss. 1991). A Mmovant must show the specific facts of the meritorious
defenses by affidavit or other sworn form of evidence. Amer.ican- Cable Corp. v. Trilogy
Commc’uniations, Inc., 754 So. 2d 545 (Miss. 2000).

A party moving for Rule 60(b)(1)(C) relief pursuant-to-Rile-60(b)}3)-based vpon newly
discovered evidence must do so within six months after entry of the judgment. To justify

relief, the evidence: (1) must have been in existence at the time of trial; (#2) could not
have been discovered by due diligence prior to the expiration of the ter10-day period
whieh-for filing a Rule 59 motion for new trial-ceuld-have-beenfiled; (1#3) must be material
and not cumulative; and (#+4) must be of a such-character that will as-te-probably produce
a different result in the event of a new trial or be-efsueh-characteras-to-require a different
ruling on summary judgment. See January v. Barnes, 621 So. 2d 915, 920 (Miss. 1992).
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A party may move to set aside a void judgment pursuandert te-Rule 60(b)(41)(D) more
than six months after entry of the judgment if the delay in moving for relief was reasonable.
See Ladner v. Logan, 857 So. 2d 764, 770 (Miss. 2003). A judgment is void if the trial
court lacked jurisdiction over the subject matter or the parties or acted in a manner
inconsistent with due process of law. See Bryant, Inc. v. Walters, 493 So. 2d 933, 938 (Miss.
1986).

A party may move to set aside the judgment pursuandert te-Rule 60(b)(51)(E), (F), or
(G) if the judgment has been satisfied, released or discharged or a prior judgment upon
which it is based has been reversed or otherwise vacated. Rule 60(b)(51)(E), (F), or (G),
however, “does not authorize relief from a judgment on the ground that the law applied by
the court in making its adjudication has been subsequently overruled or declared erroneous
in another and unrelated proceeding.” See Regan v. S. Cent. Reg’l Med. Ctr., 47 So. 3d 651,
655 (Miss. 2010)_(former Rule 60(b)(5)).

A party may move to set aside the judgment pursuander t+to-Rule 60(b)(61)(H) if there
are “extraordinary and compelling” circumstances justifying relief. When ruling on a Rule
60(b)(16)(H) motion, the trial court may consider the following factors: (1) [t]hat final
judgments should not lightly be disturbed; (2) that the Rule 60(b) motion is not to be used
as a substitute for appeal; (3) that the rule should be liberally construed in order to achieve
substantial justice; (4) whether the motion was made-filed within a reasonable time; (5)
[omitted factor relevant only to default judgments]; (6) whether if the judgment was
rendered after a trial on the merits-the movant had a fair opportunity to present [a]his claim
or defense; (7) whether there are intervening equities that would make it inequitable to
grant relief; and (8) any-other factors relevant to the justice of the judgment under attack.”
See Carpenter v. Berry, 58 So. 3d 1158, 1162 (Miss. 2011).

The trial court has discretion to grant or deny a Rule 60(b) motion; unless the judgment
is void—-in which case the court is required to set it aside-the-judgment. See Sartain v.
White, 588 So. 2d 204, 211 (Miss. 1991).

Motions for relief under this rule are filed in the original action_—rather than as an
independent action.

Rule 60 motions for relief from a judgment filed no later than ter-10 days after entry of
judgment toll the time period for filing an -ir-which-an-appeal-may-be-taken. Miss. R. App.
P. 4(d). Rule 60 motions filed more than ter-10 days after entry of judgment do not toll the
time period 1-for filing an which-an-appeal-may-be-taken. A Rule 60(b) motion for relief
from a judgment does not automatically stay execution apon the judgment. The trial court
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has discretion to stay execution upon the judgment while a Rule 60(b) motion is pending.
Miss. R. Civ. P. 62(b).
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Rule 61. Harmlesss error.

(a) Not a basis for error:; exception.

(1)

Unless refusing to do so appears inconsistent with substantial justice, none of the

(2)

following is a basis for granting a new trial; setting aside a verdict; or vacating,
modifying, or otherwise disturbing a judgment or order:

(A) _AnNe error in eitherthe-admittingssien or the-excludsieng ef-evidence;
(B) An error -and-ne-errer-in any ruling or order; or
(C) -erinaAnything done or omitted by the court or by-an y-ef the-party.

At every stage, Fthe court at-every-stage-efthe-proceeding-must disregard any

error or defect in the proceeding which does not affect a party’s the-substantial
rights-ef-the-parties.
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Rule 62.— Staying -ef-proceedings to enforce a judgment.

(a) _Automatic Sstay; Eexceptions.— Except as stated herein_this rule, -er-as-etheraise
provideda —by-statute, —or court by-order ef-the-ceurt-for good cause shown, no
execution shal-may be issued wpon a judgment, and no enforcement —ner—shah
proceedings may be taken fertts-enforcement-until the-expiration-of-10ten days after
the-later-of-it_is entered or s-entry-or-the-disposition-of-a motion for a new trial_is

disposed of—whichever is later.

(1) Injunction; receivership.

(A) But Yunless otherwise—ordered—by—the court_orders otherwise, an

interlocutory or final judgment in an action for an injunction or #—a
receivership aectien-musthal not be stayed after it is entered, even if an
appeal is taken.during the period after its entry and until an appeal is taken
o e seetie o een L

@)}(B) Rule 62(c) Fheprovisions—of-subdivision{e)-of-thisrule-governs the
suspending, modifying, restoring, or granting ef-an injunction during-if the
pendeney-ef-an appeal _is taken.-

(b) Stay on Mmotion.—_In its discretion and on sueh-proper conditions for the adverse

party’s security-ef-the-adverse-party-as-are-proper, the-a court may stay the execution

of a judgment or enforcement any-proceedings_-to-enferce-ajudgment-pending the
disposition of the following:

(1) _aA Rule 59 motion to alter or amend a judgment;

(2) _-madepursuantto-Rule 59-or6faA Rule 60(b) motion for relief from a judgment
or erder-order;
(3) A Rule 50(b) made-pursuantte-Rule-60{b)-orofa—motion- to set aside a verdict
R e 0]
(4) ofaA Rule 52(b) motion fer-to amendmentto-the- or make additional findings
for additional findi I I B)

)
(c) _Injunction Ppending Aappeal.— OWhen an interlocutory or final judgment has-been

rendered-granting, dissolving, or denying an injunction, the court in its discretion may
suspend, modify, restore, or grant an injunction while the judgment is appealed during
the—pendency—ofan—-appeal-from-such—judgment-upon such-terms as—tfor bond or
otherwise-as-t-considers proper terms ftor the-secureit y-ef-the adverse party’s rights
of-the-adverse-party.— The court’s power of-the-court-to issumake sueh-an order is not

terminated by the-taking-ef-the-appealing.
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)
(d) Stay Ypon Aappeal.— Unless Rule 62(a) states otherwise, YWwhen an appeal is taken,

the appellant may obtarn astay if and —When andasauthorrzed by statute or otheanse—

(e) [Omitted].

) . o

(f) Stay in Ffavor of the-State-of-Mississippi or a state Aagency-Fhereof.— A court
must not require a bond, obligation, or other security from the appellant when granting

a stay on an appeal When-an-appealis-taken-by the State of Mississippi, its officers
or an-officer-or-its agencies y-thereof-or on an appeal by-directed ion-of-by a ny

department of thestate governmente#sameand—theeperatreneeer#ereementeﬁhe

(0) Appellate court’s Ppower ef-Appelate-Court-Nnot Llimited.— Fheprovisions-in
thisrRule 62 does not limit the power of an_ appellate court, judge, or justice y-pewer

elrempedoln copl e e o e o Lol o hene Lt

(1) -sStay proceedings during-while an appeal is pending;
(2) thependency-efan-appealorto-sSuspend, modify, restore, or grant an injunction

while an appeal is pending; during-the-pendency-ef-an-appeal-or
(3) -te-mlssueake any appropriate order appropriate-to preserve the status quo or the

the-effectiveness of the judgment subseguenthy-to be entered.

(@)

(h) _Stay involving ef Judgment-Upen-Mmultiple Cclaims or as-to-Multiple Pparties.
WhenﬂaA court mav stav enforcement of ha&erdered—a Rule 54(b) flnal Judgment

fudgmentuntrl it enters theentenngeﬁa subsequent Judgment or judgments and may
prescribe sueh-conditions as-are-necessary to secure the benefit thereof the stayed

Judgment to the party in whose favor thejudgmentit wais entered.

)
[Amended effective July 1, 1997.]

Advisory Committee Historical Note
Effective July—7/1/7—2997, Rule 62(a) was amended to clarify that the stay of
enforcement of a judgment expires ter-10 days after the later of the entry of the judgment

or the disposition of a motion for a new trial. --anrd-Rule 62(b) was amended to state that a
court may stay the execution of or ary-proceedings to enforce a judgment pending the
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disposition of a Rule 50(b) motion to set aside a verdict-made-pursuant-to-Rule-50(b). 689-
692 So. 2d XLIX (West Miss. Cas. 1997).

Advisory Committee Notes
Federal Rule of Civil Procedure 60Subdivision-(e) of-the-FederalRules-applies to stays

in favor of the United States and ;—#-is omitted from the Mississippi Rules of Civil
Procedure.
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Rule 63.— Disabiity-efajJudge’s inability to proceed.

(a) During Ftrial.— If forany-reasen-the presiding judge befere-whem-an-action-hasbeen

(b)

commeneed-is unable to proceed with the-trial, another judge regularly sitting in or
assigned under law to the court #+-where ieh-the action is pending may proceed with
and finish the trial upen-after certifying in the record-that-he-has- familiarity zed
himsel-with the trial record-ef-the-trial;. -bBut if such-otherjudge-isunable to certify
adequate familiarity with the record, -satisfied-that-he-cannot-adeguatelyfamiliarize
himselwith-the-reeord;the other judge may exercise -he-may-H-his-discretion to grant
a new trial.

e

After Mverdict or -erFfindings.— If forany-reasen-the presiding judge before-whom
an-action-has-been-tried-is unable to perform the-court duties to-be-performed-by-the
court-after a verdict is+eturned;-or after-the-hearing ef-a nonjury action, then any-other
judge regularly sitting in or assigned under law to the trial court ir-which-the-action
was-tried-may perform those duties. Bibut if unable sueh-etherjudge-is-satisfied-that
he-eannet-to perform those duties, the other judge may exercise r-his-discretion grant
a new trial.
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CHAPTER SECTION VHH8.— PROVISIONAL AND FINAL REMEDIES; AND
SPECIAL PROCEEDINGS

Rule 64.— Seizing a ure-of-person or property.

After Atthe-commencing an action and during itement-ef-and-during-the-course-of-an
action, every al-remedy iesproviding-for the-seizing ure-ofa person or property tfor the
purpose-of-securing-satisfy action-ef-a potential the-judgment wltimately-to-be-entered-in

the-action-are-is available according to under-the-cireumstances-ane-in-the-manner-provided
by—law, —These—remedies—includinge attachment, replevin, claim and delivery,

sequestration, and other corresponding or equivalent remlediefs regardless of the
designation and -hewever-desighated-and-regardiess-of-whether theremedy-is-ancillary te
an-action-or mustbe-obtained by an independent action.

[Amended effective September-9/1/-1987.]

Advisory Committee Historical Note

Effective September-9/1/-1987, Rule 64 was amended by deleting “garnishment” as

one aof the included -prejudgment remedies. y-rcluded-in-the provisions-ef-the-Rule—508-
511 So. 2d XXIX (West Miss. Cas. 1987).
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Rule 65.—_Injunctions.
(a) _(a)Preliminary injunction.

(1) Notice.— A Ne-preliminary injunction must haH-not be issued without notice to
the adverse party.

(2) _Consolidatieng ef-Hhearing Wwith Ftrial on Mmerits.— Before or after thea
commeneement-of-the-hearing-en—apphication fon ra motion for preliminary
injunction, the court may erder-advance the the-trial efthe-action-on the merits
teo-be-advaneced-and consolidate_it é-with the hearing-ef-the-apphication.— Even
when this—consolidation is not ordered, if admissible at trial, any—evidence
received upon a_motion appheation-for a-preliminary injunction which-would-be
admissible-upen-the-trial-onthe-merits-becomes part of the trial record and does
not en-the-trial-and-need trot be repeated upen-at trial.— Rule 65T his-subdivision
(a)(2) musthaH be se-construed and applied as-to preserve save-to-thea party’sies

any-rights tothey-may-have-to-trial-by a jury trial.
2
(b) Temporary Rrestraining ©order; Nnotice; Hhearing; Bduration.
(1) _Without notice. A temporary restraining order may be granted_--without notice
to the adverse party or -er-his-attorney if:

(A) H)-lt clearly appears from specific facts shown by affidavit or by-the
verified complaint that immediate and irreparable injury, loss, or damage
will result to the apphicant-movant before the adverse party or —e+his
attorney can be heard in opposition;; and

(B) _2)}tThe movantappheant’s attorney certifies to the court in writing:

(i) -the-eEfforts—any-which-have-been made-to give the-notice; and £
(ii) _eReasons supporting the movant’ts claim that notice should not be
required.

(C) Every temporary restraining order granted without notice must:

(1) hal-State the be—endorsed—with—the—date and time it is hour—of
issuaneed; shal

(i) _bBe filed forthwith-in the clerk’s office and entered in efthe record,;

(ii1) _shaH-dDefine the injury;

(iv) -and-sState why #-the injury is irreparable;

(v) _-and-State why the order was granted without notice; and
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(vi) shal-eExpire after entered by its terms_-within a sueh-time the court

specifiesafter-entry- not to exceed ten-10 days.

(D) Exceptions to 10-day limit. The 10-day limit in Rule 65(b)(1)(C)(vi) does
not apply in domestic relations cases. It also does not apply if in the
temporary restraining order the court states reasons for extending the 10-
day limitation and:

(1) unlessw\Within the specified time -se-fixed-the-erder-for good cause
shown, the court -is-extends the temporary restraining order ed-for a
like period; or unless

(i) _tThe party against whom the order is directed consents to hat-it-may
be-extending it ed-for a longer period—Fhereasonsfor-the-extension
o)

(2) Hearing. In case a temporary restraining order is granted without notice, the
motion for a preliminary injunction must hal-be set dewn-for hearing at the
earliest possible time and take precedence over all matters except older matters
ones of the same character.

(A) When-At the motion—comes-en-fer-hearing, the party who obtained the
temporary restraining order shal-must proceed with the appheation-motion
for a preliminary injunction_or otherwise, -and—+f-he-doesnot-do-se-the
court musthaH dissolve the temporary restraining order.

(3) On notice of two days to a party who obtained a temporary restraining order or

Iess |f the court orders a shorter perlod Qn%days—neﬁee%%h&paﬁyaﬁhe

te%hat_partyasmaeeurpmaypresenbe—the adverse party may appear and move
to dissolve or modify the temporary restraining order. Hs—disselution—or

modification—and—in-that-event-If so, the court musthall proceed to hear and
determine-decide tstehe motion as expeditiously as the ends of justice require.

(c) Security.— No restraining order or preliminary injunction musthaH issue unless the

movant exeept-upen-the-gives irg-of-security by-the-applicant-in a such-sum as-the
court deems proper—_for the-paying ment-ef-such-costs, damages, and reasonable

attorney’s fees as-may-be-tneurred-orsuffered-by any party who is found to have been

wrongfully enjoined or restrained.
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(1) But the following are not required to give security:

(A) : provided, however, no such security shall be required of tThe State of
Mississippi; -or e
(B) faAn state officer or agency.

(2) _In addition, a court has -thereof-and-provided-further—n-the-discretion-of-the
court—security—may—net-be—reguired in domestic relations actions_to waive
security.

(3) —TFheprovisions-of-Rule 65.1 apples y-to a surety apon a bond or undertaking
under this rule.

\&;
(d) Injunction or restraining order: Fform; -and-Sscope-ef-trjuhetion-or-Restraining
Order.
eh
(1) Restraining order.
(A) Form. An Every-order that grants ing-a restraining order musthaH describe
in reasonable detail—and-not_merely refer by-reference-to the complaint
or other document—-the act or acts seught-to be restrained.

(B) Scope. A restraining order binds only the following:

(1) A party +tis-binding-enhy-upoen-the-partiesto the action;

(if) A party’s -thei-officers, agents, servants, employees, and attorneys;;
and

(iii) A upen-theseppersons who acts in aetive-concert or participates ien
with them and who receives actual notice of the order by personal
service or otherwise.

&

(2) Injunction.

(A) Form. An Every-order that grantsirg- an injunction must:

(i) __hal-sSetate forth-the reasons for is-issuaingee it;
(ii) _shalbBe specific in terms; andshal
(iii) _dDescribe in reasonable detail—not merely refer to the complaint or

other document—and-het-by—reference—to—the—complaint—or—other
doeument-the act or acts seught-to be restrained.
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(B) Scope. An injunction binds only the following:
- and.is bindi I
(1) A party to the action:
(i1) A party’s officer, agent, servant, employee, and attorney; and
(iii) A person who acts in concert or participates with them and who
receives actual notice of the order by personal service or otherwise.

(e) ~{e)}-Jurisdiction Yunaffected.—_This rule does not change tinjunctive powers

previously heretofere-vested in the-circuit and chancery courtsrematn-uhchanged-by
this rule.

Advisory Committee Notes

Rule 65 authorizes a party ies—to seek temporary restraining orders (TROs) and
preliminary injunctions in civil cases #-seeking which-permanent injunctive or other relief

or-otherrelief-is-being-sought. AA party may move for.a TRO, preliminary injunction, or
both ;-and in appropriate circumstances, obtain a FRO-and/orapretiminary-injunction-relief

before the merits of the case are resolved.

In Ggenerally, the purpose of a TRO is to provide temporary and short--term relief until
further-additional action can be taken in the case.

To obtain a TRO without notice to the adverse party, the party seeking relief must show
(1) by affidavit or verified complaint; (2) that #-the party will suffer immediate and
irreparable injury before the adverse party can be heard in opposition. In addition, that
party’s e-attorney fer-the-party-seeking-the TRO-must certify to the court in writing (1) the
efforts made to give the adverse party notice and (2) the reasons why the-notice to the
adverse party should not be required.

H-aA TRO is-granted without notice ;-#-must contain the-information required by Rule
65(b)(1). -and-In addition, it must expire by its own terms; not more than 10 days after s
entered ry-except in domestic relations cases. Before-its-expiration-The court may extend

a TRO may-be-extended-by-thecourtfor a like period (1) before it expires (2) if the
restrained party consents or (3) the-ceurtextends-the FRO-for good cause shown.

The purpose of a preliminary injunction is to provide injunctive relief until the merits
of the case are resolved. Preliminary injunctions cannot be granted without notice.
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A party who moves #ag-for preliminary injunctive relief purstaccording ptto Rule 65(a)
must demonstrate that “(i) there exists a substantial likelihood that the [movant] will prevail
on the merits; (i) the injunction is necessary to prevent irreparable harm; (iii) the threatened
injury to the [movant] outweighs the harm an injunction might do to the [opposing party];
and (iv) granting a preliminary injunction is consistent with the public interest.” See
Littleton v. McAdams, 60 So. 3d 169, 171 (Miss. 2011). A Mmotions for preliminary
injunctions are-falls within the trial court’s discretion. See City of Durant v. Humphreys
County Mem’l Hosp., 587 So. 2d 244, 250 (Miss. 1991).

Rule 65-(c) requwes tha movant who seeks a TRO or prellmlnarv |n|unct|on to cuve at
proper security be-giv
proper-to pay. mem—f-er—costs damages and reasonable attorneys fees may—lee—maeleto the
restrained party in the event it is determined-decided that sueh—party was wrongfully
enjoined or restrained. Sueh-sSecurity is not required from the State of Mississippi and may
be waived in domestic relations cases. Section 11-13-37 of the Mississippi Code of 1972

Annotated Mississippt—Code—Annotated—811-13-37providescodifies an independent

statutory basis to fer—awarding— damages and attorneys’ fees if an injunction is

dissolved.upon dissolution of an injunction.

County courts have some authority to issue injunctive relief._See Miss. Code Ann. § 9-
9-21 (county court must “have jurisdiction concurrent with the circuit and chancery courts
in all matters of law and equity” where the amount in controversy does not exceed $200K
exclusive of interest and costs); see also id. 8 99-9-23 (county judge must “have the power
to order the issuance of writs of certiorari, supersedeas, attachments, and other remedial
writs in all cases” pending in or within county court’s jurisdiction). But cf. id. (county judge
must “not have original power to issue writs of injunction, or other remedial writs in equity
or in law” unless within the county court’ S jurisdiction as stated in the same prowsmn)

haveJeeerem%eeeFeteeLasauthorlzmge a county courts to issue an in Junctlons in cases falling
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within the concurrent jurisdiction of the-chancery and county court. -See, e.g., Lee v.
Coahoma Opportunities, Inc., 485 So. 2d 293, 294 (Miss. 1986) (citing Miss—Cede-Ann-id.
8 9-9-21(1)} (stating “A-**claim for specific performance of a contract of employment plus
attendant injunctive relief is well within the jurisdiction of the county court on its equity
side”); Swan v. Hill, 855 So. 2d 459, 462-63 (Miss. Ct. App. 2003) (holding that the county
court had jurisdiction to issue injunctive relief in a-case involving property rights).
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65.1 sSecurity:— proceedings against surety.ies

Whenever these rules require or permit-allow a party to the-give ing-ef-security-by-a
party, and security is given in the-form of a bond, -ef-stipulation, or other undertaking with
one or more sureties, each surety submits himself-to the court’s jurisdiction efthe-ceurtand
irrevocably appoints the court clerk efthe-eceurt-as an his-agent dpon whom any-papers
affecting the-liability on the bond or undertaking may be served.— The surety’s His-liability
may be enforced on motion without the necessity of an independent action.— The motion
and sueh-notice of the-metieit A-as the court orders preseribes-may be served on the court
clerk-ef-the-court, who musthaH ferthwith-mail copies to the suretyiess if the #-addresses
are-is known.
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Rule 66.— Receiver.s

An action where ia-a receiver has been appointed musthal not be dismissed unless the

court orders otherwiseexeeptby-erder-ofthe-court.— In all other respects, these rules govern
the-an action seeking to appoint in-which-the-appeintmentof-a receiver or one by or against

Ssorahlapaeniel s e e o nende g regeiver-iseserand s heen sl
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Rule 67.— Deposit in court.

In any action partly or wholly seeking a money r-which-any-part-of the relief sought-is
judgment for-a-sum-of-meney-or something else that can be the-disposition-of-any-other
thingdelivered, -capable-of-delivery—aparty—tpon notice to every-all etherparties y-and
by leave of court, a party may deposit all or part of the sum or thing with the court-al-er

any part of such sum or thing.

The judge may order Where-money is-paid into court as te-abida e-the-result of any legal
proceeding;-thejudge-may-orderit to- be deposited at interest in a federally insured bank
or savings and loan association authorized to receive public funds; to the credit of the court
in the action or proceeding -whichwhere the money was paid.— The deposited money se
depesited-plus any-interest musthal be paid only gpon the court clerk’s check that is efthe
clerk-of-the-court-attached annexed-wto a ith-is-certified court order for the-payment and
that is made payable to ;and-infaveref-the person to-whom-the-stated in the order-eirects

T O
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Rule 68.— Offer of judgment.

(a) _Time.

(A) Offer. At any-time-more-than-least fifteen-15 days before the-trial-begins,
a party defending against a claim may serve an adverse party with upen-the

adve#s&paﬁ*an offer to aIIow Judgment on specmed terms 4949e4aken

Wlth accrued costs%he&aeemed
(B) Acceptance. Within 10 days after service, H-within—ten—days—afterthe

service-ofthe-offer-the adverse party may serves written notice that that-the
offer is accepted.

(b) Effect.

(1)

Accepted. If the offer is accepted, —eeither party may then file the offer, -and

(2)

notice of acceptance, and-tegetherwith proof of service. The court -thereefand

thereupon-the-court-musthal then enter judgment.
Not accepted. If theAn- offer is not accepted, it musthal be deemed withdrawn.

(3)

(A) Evidence of the offer or its withdrawal —and—evidence—thereof-is not
admissible except in a proceeding to determine-decide costs.

(B) If the adverse party obtains a judgment that is finathy—obtained-by-the
offeree-is-not more favorable than the offer, the efferee-adverse party must

pay the-costs incurred after the offer was filedmaking-ef-the-offer.
(C) The fact that an offer is made-filed but not accepted does not preclude a
subsequent offer.

Effect of a liable party’s offer. When a verdict, order, or judgment decides the

one party is liabtle ity-ef-eneparty-to another-has-been-determined-by-verdiet;
order-orjudgment, but the amount or extent of the-liability remains undecided
until to—be—determined—byfurther—additional proceedings, the liable party
adjudged-Hable-may make an offer of judgment.

(A) The liable party’s offer ~which-musthall have the same effect as an offer
made-filed before trial if #is-served within a reasonable time —neat leasts
than-10ten- days -prior to the the-commencement-of-hearing to determine
decide the amount or extent of liability.
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Rule 69.— Execution.

(a) Enforcing a ement-ofJjudgment.— Statutory procedures govern the following:

(1) _PProcess to enforce a money judgment; judgment-forthe-paymentof-money-shall
bodyrseehspoecdurosasaroproddod-byshaic—T
(2) __KhThe procedure on execution ;-in a proceedings supplementary to and in aid of a
judgment;_;-and
(3) The procedure on execution in a proceedings on and in aid of execution;-shal-be
@) | . - |
(b) Examination by Jjudgment Ccreditor.— To aid in the-satisfyaetieng ef-a judgment

of at least mere-than-$100ene-hundred-doHars, a the-judgment creditor may examine
the judgment debtor or any-other person—including the —ineluding-thedebtor’s or
person’s books, papers, or documents—ef-same;-tpon any nonprivileged matter net
privileged-relating to the debtor’s property.

k)

(1) _The judgment creditor may examine the judgment debtor or other person:

(A) -#In open court according to s-previded-by-statute; or
(B) may—uUtilize the discovery procedures stated in Rules 26 through 37

hereof.
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Rule 70.—_Judgment for specific acts; vesting title.

(a) _Specific Aacts.— If a judgment directs-orders a party to exeeute-a-conveyance-of land,
or-to deliver a deeds or other documents, or to perform any-other specific act, -and the
party fails to comply within the specified time-specified, the court may direet-order
the act to be done by some other person it appoints.

(1) The court may order the dlsobedlent partv to pay costs of domq S0.

@)(2) a
end—theaeewhenseThe completed act eeneLhas the same ereffect as if the
disobedient party had done it-by-the-party.

(b) Divesting ment—ofTtitle— _If real or personal property is within the—State—of

Mississippi, instead of ordering a the-ceurt-in-teu-of-directing-a -conveyance, the court
thereef-may enter a judgment divesting a party’s the-title efany-party-and vesting it in

others.

b}(1) The :sueh-judgment has the effect of a legally executed conveyance-executed
n due form of law.

(c) Delivering y-efPpossession.— When any order or judgment is for the-delivering y-of
possession, a certified copy of the judgment or order isshall be-sufficient authority for
the sheriff of the county #+where ieh-the property is located to seize same-and deliver
it to the party entitled to its possession.

(d) Contempt.—In proper cases, Fthe court may also in-propercases-adjudgefind the party
in contempt.

()

Advisory Committee Notes

Rule 70 applies only after a judgment is entered; Rules 6 and 65 previde-apply to

prejudgment remedies. ferremediesprior-tojudgment-Rule 70 applies only if a judgment
directs-order a party to exeeute-a-conveyanee-ef-_land, -erto-deliver a deed_s-or other

documents, or to perform enby-other specific acts, -and the party has-fails ed-to comply
within the time specified_in the judgment.-
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Rule 71.— Process for in-behalf-of-and against nonparty. persens-netparties

Other than a party’s creditor in a divorce proceeding, Wwhen the court issues an order

ts-made in favor of a nonpartyperson who is not a party to the action, other than a creditor
of a-party-to-a-diverce-proceeding,-the nonparty may enforce ebedience-te-the order by the
same process as H-he-were-a party. —and-w\When ebedience-te-an order may be lawfully

enforced against a nonpartypersen-whe-is-hot-a-party, the nonparty is liable to the same
process for enforcing obedience te-the-erder-as H-he-were-a party.

Advisory Committee Notes

A court order may be enforced by a ren-partynonparty if the ren-partyynonparty shares
an identity of interest with the prevailing party. For example, in a case concerning title to

property, a prevailing party’s an-assignee ef-a-prevating-party-ir-a-case-concerning-title-to

property-is entitled to enforce a judgment in the same manner as the party—assignor.
LikewiseStmiarly, a judgment may be against a party’s persen-whe-is-the-successor -in
interest to a party, but the court must first obtain personal jurisdiction on the successor- in
interest. See, e.g., Mansour v. Charmax Ind., Inc., 680 So. 2d 852, 855 (Miss. 1996)
(holding that service of process is requirement to personal jurisdiction before Rule 71 can
be applied); Libutti v. U.S., 178 F.3d 114, 124-25 (2d Cir. 1999) (holding that the court
must have personal jurisdiction over the ren-partynonparty against whom the judgment is
enforced).
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Rule 71aA.— Eminent domain. [Reserved].
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CHAPTERSECTION +X9. APPEALS

-Rules 72 to 76. [Omitted].
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CHAPTER-SECTION X10.— COURTS AND CLERKS

—Rule 77. Conducting businessuts; -and-clerk’s authoritys; notice of order or
judgment.

(a) Court Aalways ©open.— Fhe-A courts musthal be-deemed-always be considered
open for the-purposes of filing any pleading or other preperpaper; —ef-issuing and
returning process; ;-and ef-making and directing all interlocutory motions, orders, and
rules.

@)
(b) Place for Ftrials.and other proceedings-and-Hearings;-Ordersin-Chambers.

(1) Trial. Unless a statute provides otherwise, aAH trials gpon the merits musthah

be conducted in open court-exceptas-otherwiseprovided-by-statutet.

(2) Other acts and proceedings. Within the judicial district, outside of it, or at
another place in Mississippi, a judge may AH—ether—acts and conduct er

proceedings other than trial may-be-done-orconducted-by-ajudge-in chambers.

(A) The court clerk or other official does not have to be present

(B)

WﬁNﬂ%hesta{eei%heHH%hmeHN&heeﬁhedﬁtH%Bbut ano hearlng shaH
be-conducted-outside the district must not be conducted without the consent

of all affected parties-affected-thereby.
o)
(c) _Clerk’s office hours; orders.

(1) Clerk’s office hours. s-Office-and-Orders-by-Clerk—During business hours,

TFthe clerk’s office must be open each day except Saturday, Sunday, and a legal
holiday, and the clerk or deputy clerk must be present.
(2) _Clerk’s orders.

(A) The court clerk may:

i it the cler! I lork | I hall | uri
. 1 )
bl us|_||l|ess. I|eu|||s en_all elaysl e;sele_pt _Satulelayls Slunlela?s 'als”sdue_leinggal
process;
(ii) _;Ffertlssuessuing process to enforce and execute a judgments;
(iii) sfereEntering a defaults; and
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(iv) Act on another matter that does not ;and-foretherproceedings-which
de-netrequire the court’s action.

the court may suspend aIter or rescmd the is—clerk’s actlon may—lee

suspended-or-altered-errescinded-by-the-court-for upen-cause shown.

)
(d) Notice of ©orders or Jjudgments.

(1) Immediately after entering an order or judgment, the clerk Hmmediatehr-must:

(A) upon the entry of an order or judgment the clerk shall sServe a notice of

the-entry-of it according to in-the-manner-provided-forinr-Rule 5 upon each
party whe-ts-not in default for failing yre-to appear; and

(B) +and-shal-Record mservice ake-a-nete-oin the docket-ef-the-service.

(2) _Any party may also iradditien-serve a-notice that an order or judgment has been

entered according to ef-such-entry-in-the-mannerprovided—in-Rule 5-for-the
service of papers.

(3) Unless the Mississippi Rules of Appellate Procedure state otherwise, kthe
clerk’s failure to serve ack-ef-notice an order or judgment has been entered does
not ef-the-entry-by-the-clerk-does-noet-affect the time to appeal, ;-horrelieve a
party’s failure to appeal within the allowed time, ;-ror authorize the court to do
S0.

[Amended effective Juhy-7/1/7-1997.]

Advisory Committee Historical Note

Effective July-7/1/--2997, Rule 77(d) was amended to allow parties to fer-serve ice-of
notices that an order or judgment has been entered-ef-the-entry-of-orders-andjudgmentsby
parties.— 689-692 So. 2d LXII (West Miss. Cas. 1997.) Effective February-2/1/-1990, Rule
77 was amended by adding subseetion-Rule 77(d), which requires g-the court clerk efthe
eeurt-to give notice an order or judgment has been efthe-entered y-ef-orders-andjudgments
to the-interested parties.— 553-556 So. 2d XLII (West Miss. Cas. 1990).

Advisory Committee Notes
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Under Rule 77(a), provides-that-the courts musthal be deemed always open for the
purpose of filing papers; —ane-issuing and returning process; and making motions and
orders. This does not mean that the clerk’s office efthe-elerk-must be physically open at
all hours or that paper can be the-filed ing-ofpapers-can-be-effected-by leaving them in a
closed or vacant office. Under Rule 5(e)(1), papers may be filed out of business hours by
delivering them to the clerk or te-the-judge if he or she permitsallows. See Miss. Const. art.
3, 8 §24 (all courts “shall be open”).

Rule 77(b) requires that-the-a trial on the merits to “aH-trials—upon-—themerits”be

conducted in “open court?; all other acts or proceedings may be done -or conducted by a
judge in chambers everywhere in the state regardless if the clerk or other “in-chambers>
without the necessity of the attendance of the clerk or other court official attendsnd at any
place-within-the-state. HoweverBut ;-no hearing, other than one heard ex parte, wishall be
conducted outside the district without the consent of all parties-affected partiesaffected
thereby. See Corporate Mgmt., Inc. v. Greene Rural Health Ctr. Bd. of Trustees, 47 So. 3d
142, 146 (Miss. 2010).

Rule 77(d) requires that-the clerk to provide a copy tes-of all orders and judgments_;
immediatelyupen-thei—entry—to all parties who are not in default for failure to appear
Immediately when entered.-

Under Miss. R._App. P. 4(h), prevides-thata party who did not receive notice of a entry
ef-a-judgment or order -from the clerk or any party within 21 days of its entry may move
the trial court to reopen the time for appeal.

Rule 77(d) gives a prevailing party who wants to ensure that the time for appeal is not
reopened pursuant-under te-Miss._ R._App. P. 4(h),—_the opportunity to serve notice a

judgment or order has been ef-entered y-ofthejudgment-er-erderupon-on opposing parties

according to in-the-mannerprovided-n-Rule 5. Although a prevailing party ies-may take
the initiative to assure that theian adversary ies-receives effective notice, the clerk retains

the duty to give notice a judgment or order has been ef-enteredy-efjudgmentsand-erders.
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Rule 78.—_ Motion practice.

(a) Reqular schedule.

(1) Each court musthaH establish procedures for the-prempt-conducting dispateh-of
business promptly, including for hearing and deciding a motion that requires

notice.

(2) But regardless of time or place, ;-at-which-metionsreguiring-notice-and-hearing
may-be-heard-and-disposed-ef-butthe judge—at-any-time-orplace-without notice

or and-on sueh-notice_the court considers reasonable—--any;-as-he-considers
reasenable-may issue an make-orders for the-advancingement, conducting, and

hearing an ef-actions.

(b) Submitting on briefs. To expedite #s-business, the court by rule or order may make

proviston-by-rule-er-orderfor-the-allow a submitted motion to be decided submission
and-determination-of-metiens-without an oral hearing ¢pon brief written statements of

support reasens-ir-support-and opposition.

[Amended effective Mareh-3/1/--1989; amended effective Aprit-4/17/7-2003 to allow the-a
courts; by rule to previde—fer—decidetermination—ef—_a motions seeking final judgment
without oral argument.]

Advisory Committee Historical Note
Effective Mareh-3/1/-2989, Rule 78 was amended by changing its title to “MOTION
PRACTICE” and by abrogating provisions for local rules.— 536-538 So. 2d XXXI (West
Miss. Cas. 1989).

Advisory Committee Notes

Rule 78 does not alter any local rules governing motion practice. But :-hewever-the
local rule must be considered in light of Rule 83.
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Rule 79.- Clerk Books-and rrecords-kept by the clerk and entries therein.
(a) _General Bdocket.

(1) Form; style. The clerk musthaH keep a book known as the “general docket” ef

suehin the -form and style -as-is-required by law.
(2) _Civil action. The clerk and—musthall enter therein—each civil action on the

dockeiemmnienthosnpoloe non pade aoslical o

(3) File number. The file number of each-an action musthal be recnordted on each

docket page of-the-decket-whereen an entry ef-the-action-is made.
(4) Entry requirements.

(A)

Type. The following must be recorded in the general docket on the page

(B)

assigned to the action and marked with the file number:

(1) AH-Ppapers filed with the clerk;

(ii) _saH-Issued process issued-and returns; -made-thereon;
(iii) _aHaAppearances;

(iv) eOrders;

(v) _~¥Verdicts; ;-and

(vi) jJudgments.

Content.

(C)

action and shall be marked with its file number.  TheseAn entry ies
musthaH be brief but-but include shal-shew-the nature of each filed paper
fHed-or issued writ, -tssued-and-the substance of each order or judgment,
of-the-court-and ef-the returns showing execution of process.

Order; judgment.

(i) Fhe-The docket must show the date an entry-ef-an-order or judgment
|s entered.

(ii) _If -shal-show-the-date-the-entry-ismade—nthe-event-a formal order
is entered, the clerk musthal insert the order in the casefile—of-the

€ase.

@)

by—Minute Bbook.— The clerk musthat keep a correct copy of every judgment or order -
(b) Fhisreecord-shalt-be-known as the “Minute Book.”
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(c) _Indexes; Ccalendars.— Under the court’s direction, the clerk:
(1) Must keep a Ssuitable indexes of the general docket; and
(21 el secpe ber b cnp e e b dlone o 6 e cone Tl ol o0
pPrepared ;under-the-direction-ef-the-court;a calendars of all actions ready for
trial.

{e)
(d) Other Bbooks and Rrecords; photocopy.

(1) Other books and records. The clerk musthal also keep sueh-other books and
records as-may-be required by statute or these rules.

(2) _Photocopy. The documents required to be kept under this rule may be recorded
by means of an exact-copy photocopy process.
(e}

(e) Removing thecase Ffile-ir-a-Case.— The case file ef-a-case-musthal not be removed
from the clerk’s office efthe-elerk-except on the clerk’s or court’s permissionexeept
{e)

Advisory Committee Historical Note [Rule 79]

Effective Apri-4/1/-2602, the Comment to Rule 79(a) was amended to underscore that
docket entries must accurately reflect the actual date of entry.— 813-815 So. 2d LXXXVIII
(West Miss. Cas.es 2002).

Advisory Committee Notes

Rule 79(a) specifies that the-a docket entry muiest reflect the date on which it is entries
are-made in the general docket. Since several important time periods and deadlines are
calculated from the date of the entry of a judgments and orders, these entries must
accurately reflect the actual date of the entries rather than another date like ;-sueh-as-when
the judge the-date-en-which-ajudgment-ororderis-signs ited-by-the-judge. See, e.qg.for
example, Miss. R. ¢le-Civ. P. 58 (mandating that a-judgment is effective only when entered
as-provided-uinder Rule 79(a)); see also Miss. R. Civ. P. -and-Rule-59 (requiring which
reguires-that-motions to alter or amend judgments be filed within_10-ten- days after the
entry of judgment).

214



215



Rule 80.—_Stenographic report or transcript as evidence. [eOmitted)}].
Advisory Committee Notes

Mississippi has statutory provisions for the appointment, oath, nature and term of office,
bond, removal from office, and duties and responsibilities of court reporters. See Miss.
Code Ann. 88 9-13-1 to -63; id. 88§ 9-13-101 to -123; -et-seg—1972}-and Miss. R. App. P.

app. 3M-RAP-Appendix 1.
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Rule 81.— Rule Aapplicability-efrules.

(a) General {a)-Aapplicability-in-General.

(1) _These rules apply to all civil proceedings. -bBut they are subject to limited

applicability in the following actions generally governed by statutory
procedures:

(2)

2}(A) A proceedings pertaining to the-writ of habeas corpus;
3}(B) A proceedings pertaining to the-disciplining ef-an attorney;
4)(C) A proceedings pursuant-under te-the Youth Court Law, -Miss. Code Ann.

88 43-21-101 to -127and-the-Family-Court-Law;
{5)(D) A proceedings pertaining to an election contests;

{6)(E) A proceedings pertaining to bond validations;

A(F)A proceedings pertaining to the-adjudication, commitment, and release of
narcotics and alcohol addicts and persons in need of mental treatment;

8}(G) An eminent--domain proceedings;

£9)(H) Title 91 of the Mississippi Code of 1972 Annotated,

(0)(1) Title 93 of the Mississippi Code of 1972 Annotated;

&H(J) Cereationg and maintaieniangee a ef-drainage and water management
districts;

E2(K) eCreationg ef—and changginge a #—municipal boundaryies—ef

municipalities;
(L) A proceedings brought under the following:

() seetions-Miss. Code Ann. § 9-5—103;

(i) Miss. Code Ann. -8 11-1-23, -29, - 11-1-291
1-35, +41-1-43, - 41-1-45, - 11-1-47, - 11-1-49;

(iii) Miss. Code Ann. ;8- 11-5-151 to threugh-11-5-167; and

(iv) Miss. Code Ann. 8 ;-and-11-17-33-Mississippi-Code-of 1972,
&3)

To the extent they may conflict with these rules, —Sstatutory procedures

1-1-31, -11-1-33, ;11

specifically for a previded-foreach-of the-aboveproceedings stated above in Rule

81(a)(1) musthal remain in effect and shat-control. But -te-the-extent-they-may
be-in-confhiet-with-these-rules;-otherwise these rules apply.
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(b) Summary Pproceedings.— In an ex parte matters where re-notice is not required, a

(©)

proceeding must —proceedings—shall—be as summary as the—pertinent statutes
contemplate.

Publishing eation—ef-Ssummons or Nnotice.—_ Whenever a statute requires a
summons or notice to bey- publishedeation, service #-accordiang ee-with the-methods
provided-in Rule 4 wshaill be-taken-to-satisfy the-statutory requirements—ef-such
Shoe,

(d) Procedure in Scertain Aactions and Mmatters.— The special procedural rules of

procedure-setforth-in Rule 81(d) this-paragraph-musthal apply to the actions and

matters enuvmerated-stated in Rule 81(d)(1) andsubparagraphs{H)-and-{2)-hereof-and

shaHl (d)(2) control to the extent they they-—may-be-i-conflict with any-other rules

provision-ef-theserules.

(e

(1) 30 days. The following actions and matters musthaH be triable 30 days after the
first publication where process is by publication or otherwise 30 days after

completleng@fserwce of process in apy manner other than by publlcatlon

( ) aAdoptlon
(B) _eCorrectieng a of-birth certificate;

(C) aAlteratieng a ef-name;
(D) tTerminatieng ef-parental rights;
(E) pPaternity;
(F) iLegitimation;
(G) wUniform reciprocal enforcement of support;
(H) dDeterminatieng ef-heirship;
(1) pPartition;
(J) Pprobating a e-efwill in solemn form;
(K) eCaveat against probating a e-ef-will;
(L) wWill contest;
(M) wWill construction;
(N) A echild--custody actions;
(O) A child--support actions; and
(P) eEstablishing ment-ef-grandparents’ visitation.
&
(2) 30 or 7 days. The following actions and matters mustshaH be triable 30 days
after the first publication where process is by publication or 7 days after
completieng efservice of process in ary manner other than by publication:
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©)

(4)

wﬁ—rRemov_q_&l—ef—dlsabllltles of mlnorlty,

(B) tTemporary relief in a matter for ddivorce, -sseparate maintenance, ;-echild
custody, or -er-echild support-matters;

(C) mModifyieatieng or enforciementg a ef-custody, support, ard-or alimony
judgments;

(D) _eContempt; and

(E) _An estate matters or ane-wards minor’s business_requiring -#-whieh-notice
where the tlme perlod is not stated i in a statute or Rule 81(d)(1)4ereqH+Fed

Not confessed. A ©complaints andor petitions filed in an the-actions or ahrd

matters stated in Rule 81(d)(1) or (d)(2) enumerated-insubparagraphs-{1)-and-(2)
above-must hal-not be taken as confessed.

AnNswer.

(5)

(A) Not required. An Ne-answer must hal-not be required in any action or
matter stated enumerated-in Rule 81(d)(1) or (d)(2).

(B) Optional. subparagraphs{l)—and—(2)—above—bBut any defendant or
respondent may file an answer or other pleading.

(C) Courtorder. -60r the court may require an answer if necessary to develop

the issues properly.-H-H-deems-it-necessary-to-property-develop-the-issues:

4)(i) Failure to answer. A party who fails to file a_court-ordered r-answer

after-being-required-so-to-do-musthal not be permitted-allowed to
present evidence on thatis party’s behalf.

Summons; time and place; continuance

(A) Summons. YpeOn the-filing ef-any action or matter histed-Rule 81(d)in
subparagraphs—(1) or and—(2), a —abeve;summons must haH-issue_that
commands ig-the defendant or respondent to appear and defend at a time
and-placeeither-in term time or vacation and a place -at which it he-same
musthal be heard.

(B) Time and place. Satd-The time and place musthaH be set by special order,
general order, or court rule-ef-the-court.

(C) Continuance.

219



(1) No additional summons. If sueh-the action or matter is not heard on
the hearing datey-setfor-hearing, it may by court order signed on that
day be continued to a later day fer—hearinrg—without additional
summons on the defendant or respondent.

(if) _Clerk’s authority. By order or rule, Fthe court may by-erder-orrule
authorize its clerk to set tsuehe actions or matters for original hearing

and to continue the-same-for-hearingit on a later date.

&
(6) Rule 5(b) notice musthaH be sufficient as to ary temporary hearing in a pending

action for divorce, separate maintenance, custody, or support actien—provifded
the defendant has been -summoned to answer the original complaint.

(e) _Proceedings Mmodified.— Fhe—fForms of relief formerly obtainabled under the

(f)

following must be obtained by a motion or action:

(1) Whwrits of fieri facias;

(2) _sScire facias;

(3) _mMandamus;

(4) _eError coram nobis;

(5) _eError coram vobis;

(6) _sSequestration;

(7) __+pProhibition;

(8) gQuo warranto;

(9) __~wWrits in the nature of quo warranto; ;-and

(10) aAll other writs, shall be obtained by motions or actions seeking such relief.

{e)
Statutory Fterminology-ef-Statutes.— In applying these rules to any-proceedingsto

an applicable proceeding, which-they-are-applicable,thestatutory -terminology ef-any
statute-wthatich also applies mustshalk; if inconsistent with these rules -be interpreted

taken-to mean the-an analogous device or procedure proper under these rules. For
example:

(1) _Bill of complaint, bill in equity, bill, or declaration shal-means a complaint as
speeified-in these rules;

(2) _Plea in abatement shal-means motion;

(3) _Demurrer shal-be-understood-to-means motion to strike as-set-eut-in Rule 12(f);

(4) _Plea shal-means motion or answer;— as whichever-is-aappropriate under these
rules;
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(5) Plea of set-off or set-off shal-be-tndersteod-te-means a permissible counter-
claim;

(6) _Plea of recoupment or recoupment shal-refers to a compulsory counter-claim;

(7) __Cross-bill shal-be-understoed-te-refers to a counter-claim; or a-cross-claim as ;
whichever-is-appropriate under these rules;

(8) __Revivor, revive, or revived —used-winth reference to an actions -shal-refers to

the-substitution precedure-stated-in Rule 25;
(9) —Decree pro confesso shaH-be-understood-te-means a entry-ef-default judgment

asprovided-in Rule 55; and
(10) Decree shall-means a judgment; as defined in Rule 54.

() No specific {g)-Pprocedure-Not-Specificaly-Preseribed.— When no procedure is
specifically statpreseribed, the court musthal-_proceed in any lawful manner not

inconsistent with the Mississippi Constitution-ef-the-State-of-Mississippi; -these rules;
+or any applicable statute.

[Amended effective June-6/24/-1992; 4/AprH-13/-2000.]
Advisory Committee Historical Note

Effective Apri-4/13/-2600, Rule 81(d)(5) was amended to make a continuance effective
wal-on a signed rather than an-entered order.— 753-754— So. 2d XVII) (West Miss. Cas.
2000.)

Effective June-6/24/--1992, Rule 81(h) was deleted.— 598-602 So. 2d XXIHI-XXIV
(West Miss. Cas. 1992).

Effective January-1/1/-1986, Rule 81(a) was amended by adding subsections (10)—
(12); Rule 81(b) was amended by deleting examples and by-deleting-a provision that no
answers are required in ex parte matters; Rule 81(d) was rewritten to provide for
proceedings in a number of specified actions and to abrogate its treatment of domestic
relations matters.— 470, 473 So. 2d XVI-XVIII (West Miss. Cas. 1986).

Advisory Committee Notes
Rule 81 compleiments Rule 1 by specifying which civil actions are partially or not

governed enhypartially—ornetatal-by the provisions-efthe M-R-.C-PMississippi Rules of

Civil Procedure.

Rule 81(a) lists 12 categories of civil actions which are not governed entirely by the
Mississippi Rules of Civil Procedure-M-R-C-P. In each ofthese-actione, s-there are statutory
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provisions detailing certain procedures to be utilized. See generally Miss. Code Ann. 88
11-43-1, et seq.;-_(habeas corpus); 73-3-301, et seq..-_(disciplining ef-aattorneys); 43-21-1,
et seq..— (youth court proceedings); 23-15-911 et seq. (election contests); 31-13-1, et seq.;
(bond validation); 41-21-61, et seq.; (persons with mental illness or an—intellectual
disability); 41-30-1, et seq.; (adjudication, commitment, and release of alcohol and drug
addicts); 11-27-1, et seq.; (eminent domain); 91-1-1, et seq.; (trustss and estatess); 93-1-1,
et seq.; (domestic relations); 51-29-1, et seq.;, and 51-31-1, et seq.; (creatieng and
matptenanmaintaining ee-ef-drainage and water management districts); 21-1-1, et seq.;
(creationg_—ef—and change—ing municipal boundaries—ef—municipalities); and those
proceedings identified in category (L12) by thei—Ccode Ftitle-as-foHows: 9-5-103 (bonds
of receivers, assignees, executors may be reduced or cancelled; if excessive or for sufficient
cause); 11-1-23 (court or judge may require new security); 11-1-29 (proceedings on death
of surety on bonds, etc.); 11-1-31 (death of parties on bonds having force of judgment
where—citation in anticipation of judgment); 11-1-35 (death of parties on bonds having
force of judgment when citation issued and returnable); 11-1-43 through-to 11-1-49 (seizure
of perishable commodities by legal process); 11-5-151 threugh-to 41-5-167 (receivers in
chancery); and 11-17-33 (receivers appointed for nonresident or unknown owners of
mineral interests).

But Hewever—in any instance in the twelve-12 Hsted-categories ir-where which-the
controlling statutes are silent as to a-procedure, the Mississippi -Rules of -Civil -Procedure
—govern.

As to ex parte matters, Rule 81(b) intends ts-trtended-to preserve_among other things;
interahia; the summary manner in which many of the following matters are handled: matters
testamentary, ef-administration, #+-minors’ or /wards’ business; and ;-ane-in cases of idiocy,
lunacy, and persons of unsound mind. -are-handled-See Miss. Code Ann. 8 11-5-49 (1972).

Rule 81(c) pertains to an actions or matters where a statute requires that-summons or
notice be-made-by publication. In those instances, Rule 4 publication asprevided-by-Rule
4-shall-satisfies y-the statutory requirements-ef-such-statute(s).

Rule 81(d) recognizes that there-are-certain actions and matters whose-nature-requires
special procedural rules, including: -efprocedure—Basicalhy-these-(1) a are-matters whereof
which the State of Mississippi has an interest in the outcome; (2) a matter whose nature -e¢
which-because-of-their-mature-should-should not subject a defendant_or /respondent who

fails to answer to a default judgment; and (3) -for-faHure-to-answer—Furthermore,they-aa
re-matters that should not be interpreted taken-as confessed even in the absence of a

defendant’s or respondent’s the-appearance.—ef-the—defendant/respondent. Most of the
enumerated matters enumerated-are peculiar to chancery court. Rule 81(d) divides them

actions-therein-detatled-into two categories —Fhis-division-s-based upon the recognition
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that because of their simplicity or need for speedy resolution, some matters;—because—of
etther-theirsimphicity-or-need-forspeedy-reselution- should be triable after a-short notice
to the defendant or /respondent. Yet because of their complexity, —whie-others ;-because
oftheir—complexity,—should afford the defendant_or /respondent more time for trial
preparation.

Under Rule 81(d)(3), —prevides—that-the pleading initiating the action should be
commenced by complaint or petition only and shall-not be-taken-as-confessed. Initiating a
Rule 81(d) actions by “motion” is not intended.

Rule 81(d)(5) recognizes that since no answer is required of a defendant or /respondent,
then the issued summons issued-musthall inform the defendant or respondent him-of the
time and place where-he-is-to appear and defend. If the matter is not heard on the date
originally set for the-hearing, the court may sign an order on that day continuing the matter
to a later date. In addition, Fthe rule also pallows revides-that-a the-Ccourt to may-adopt a
rule or issue an order authorizing its €clerk to set an actions or matters for an original
hearings and to continue the the-samefor-hearing forn a later date.- {A Elocal rules should
be filed with the Mississippi Supreme Court as Rule 83 requirese-by-Rule-83).

According to Rule 81(d)(6), as to -prevides-that-aste-any temporary hearing in a pending
action for divorce, separate maintenance, child custody, or child support, Rule 5(b) notice

witn-the-mannerpreseribed-by-Rule 5(b)-shall be sufficient; if -previded-the defendant_or

frespondent has already been summoned to answer.
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CHAPTERSECTION 11X}t GENERAL PROVISIONS

Rule 82. Jurisdiction; and-venue.

(&) Jurisdiction YBunaffected.— These rules must haHl-not be construed to extend or limit
the jurisdiction of a the-eeurts-of-Mississippi_court.

(b) Venue-ef-Actions.— Unless this rule states otherwiseExeept-as-provided-by-this+ule,
applicable statutes control venue of an H-actions-shal-be-asprovided-by-statute.

(c) Venue; multiple Where-Cclaims -or Pparties-Jeined.

(1)

Where. Where-If several claims or parties have been properly joined, the suit

(2)

may be brought in ary county where in-which-any-one of the claims properly
could preperly-have been brought.

Joinder. Whenever an action has been commenced in a proper county,
additional claims and parties may be joined ;pursuant-under to-Rules 13,— 14,
22 and 24 +-as ancillary-therete,- without regard to whether that county would be
a proper venue for an independent action on suethe- claims or against suethe
parties.

te)

(d) _Improper Mvenue.

(1)

Transfer rather than dismiss. When an action is filed laying—venue-in the

(2)

wrong county, instead of dismissing the action, the-action-shal-net-be-dismissed;
butthe court;- on timely motion mu;-st haH-transfer ithe-action to the court where
-whieh-it properly might preperhy-have been filed.

Case proceeds. —and-tThe case musthal proceed as though originally filed

(3)

therein_the court where it is transferred.-
Transfer expense. The expenses of the-transfertransferring the case mu-sthat

(4)

be taxberned by-to hethe- plaintiff.
More than one court. If the action properly might have been filed in more than

one court, Fthe plaintiff musthal have the right to select the court to which the

action wilshall be transferred-in-the-eventthe-action-might-properly-have-been
filed-in-more than-one court.

()

(e) Forum Nnon-conveniens.— If an action With—respeect—to—actionsis filed in an
appropriate venue, and no statute designates or limits -where-venue-ts-rot-etherwise
designated-or-limited-by-statute, then for the parties’ and witnesses’ convenience or in
the interest of justice, the court may forthe-convenience-of the-parties-and-withesses

or-in-the-interest-ofjustice,ttransfer any action or any- claim r-any-civil-action-to a
ay-court #+-where teh-the action properly might have been preperty-filed, -and_-tthe

case musthal proceed as though originally filed therein_that court.
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{e)
[Amended effective February-2/20/;-2004, to add Section 82(e) allowing transfer for forum

nonconveniens for cases filed after the effective date.]
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Advisory Committee Notes

Under Rule 82(c), previdesthatif venue is proper for one plaintiff’s claim, and if tsuehe
plaintiff has been properly joined with other plaintiffs, venue is proper for all plaintiffs’
claims._—Section 11-11-3(2) of the Mississippi Code of 1972 Annotated-§31-11-3(2),
however, provides-states that “[i]n any civil action where more than one (1) plaintiff is
joined, each plaintiff shall independently establish proper venue; it is not sufficient that
venue is proper for any-other plaintiff joined in the civil action.” Under Rule 82(b), states
that-unless the rule states otherwwe%e]*eep%ayp#ewded—by%h&mie venue in all actions
must hal-be according to s—previded-by-statute.” Thus—therefore, —ts-a conflict exists
between the rule and the statute.

Under -ir-that-the rule, -states-that-venue is proper in cases involving multiple plaintiffs
who are properly joined if venue is proper for a single plaintiff’s claim; yet under \whereas
the statute, -prevides-that-in a cases involving multiple plaintiffs, venue must be proper for
each plaintiff’s claim. No conflict exists Fhere-isre-econfhiet-in cases involving multiple
defendants. See Penn Nat’l Gaming, Inc. v. Ratliff, 954 So. 2d 427, 432 (Miss. 2007) (—

“venue properly established against one defendant generally is—proper against all
defendants). ” See Penn-Nat’l Gaming; tnc. v Rathiff 954 So. 2d 427,432 (Miss.2007)-In
cases involving a medical--malpractice defendant and another defendant, however, venue
established by Section 11-11-3 of the Mississippi Code of 1972 Annotated §+1-11-3-is only
appropriate in the county where the alleged malpractice occurred. See Adams v. Baptist
Memeorial-Mem’| Hosp.ital-DeSoto, Inc., 965 So. 2d 652, 657-58 (Miss. 2007).

Rule 82(e) authorizes a motion to transfer venue to another Mississippi court having
proper venue within-the-state-based tpon forum non-conveniens. In addition, Section 11-
11-3 of the Mississippi Code Annotated of 1972 §11-11-3-authorizes transfer to another
Mississippi forum within—Mississippi—that is more convenient and further—authorizes
dismissal of the case in-Mississippt-if a more convenient forum is available in another state.
A trial court ruling on a motion to dismiss made-filed pursuant-under te-the statute must
determine-decide whether, given “the interest of justice” and “the convenience of the parties
and witnesses,” “a claim or action would be more properly heard in a forum outside this
state or in a different county of proper venue within this state.” Miss. Code. Ann. § 11-11-

3(4)(a). Mississippi-Code-Annotated 811-113(4)(a)-The trial court may consider the factors

stated in Section 11-11-3(4)(a)et-forth-in-Mississippi-Code-Annotated 81111-3(4)}a) of the
Mississippi Code Annotated of 1972.-
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Rule 83.— Local court rules.

(a2) When-PPermissibilityssible.

(1)

Judicial conference. The conference of circuit, chancery, and county court

(2)

judges may hereafter—makeissue uniform rules and amendments thereto
concerning practice in their respective courts not— inconsistent with these rules.
Judicial majority. Likewise, any court by action of a majority of the judges

thereof-may hereafter-issumake local rules and amendments thereto-concerning

practice in their respective courts not inconsistent with these rules.

(A) No majority. In the event there is no majority, the senior judge musthat
have an additional vote.

o

(b) Procedure for Aapprovingat.

(1)

Requirements. All sueh-local rules and uniform rules adopted before being

(2)

effective must be filed in the Mississippi Supreme Court efMississippi-—for
approval._The following must be filed with a motion for approval in an

electronically formatted medium (e.qg., USB flash drive or CD-ROM):

(A) —Sueh-metions-shal-alse-include-aA copy of the motion; and of

(B) tThe proposed rules-ir-an-electronically formatted-medium-(such-as- USB
Eoonbdeper o Lol

Receipt. UpAfter a proposed rule is received before it is approved, en+receiptof

such proposed rules and prior to any approval of the same, the Mississippi
Supreme Court may submit them-it to the Mississippi Supreme Court Advisory

Committee on Rules for advice as to whether any-suehthe proposed rule_is are
consistent or in conflict with these rules or any-other rules the Mississippi

Supreme Court has adopted-by-the-Supreme-Court.
k)

(c) Publication.—_All local and uniform rules hereinafter-approved by the Mississippi
Supreme Court must hal-be submitted for publication in the Southern Reporter
(Mississippi cases).

7

[Amended effective Mareh-3/1/7-1989; Nevember11/29/;-1989; February-2/1/-1990; March
3/13/7-1991; December-12/16/-1991; amended Mareh-3/10/-1994, effective retroactively
from and after January-1/1/-1993; amended Oecteber-10/13/:-1995, effective from and after
Apri-4/14/-2994; amended effective July-7/1/:-2010.]
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Advisory Committee Historical Note
Rule 83 was amended Mareh-3/10/:-1994, effective retroactively from and after January
1/1/7-2993, by deleting the word “hereinafter” in Rule 83(b) following the words, “uniform

rules”; by deleting Rule 83(c) in its entirety; and by renumbering 83(d) as 83(c).— 632-635
So..2d XXII-XXIV (West Miss._ Cases 1994).

[Adopted August-8/21-19/96.]
Advisory Committee Notes

Practitioners may access local rules that have been approved by the Mississippi
Supreme Court on the-Ceurt’s-its website.
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Rule 84. Forms 1, 2, 3, and 4.

Under Rule 4(b)(3)(A), a summons served by a process server must substantially
conform to Form 1. Under Rule 4(b)(3)(B), a summons served by the sheriff must
substantially conform to Form 2. Under Rule 4(c)(3)(A)(ii), a notice and acknowledgment
must substantially conform to Form 3. And under Rule 4(c)(4)(A), a summons by
publication must substantially conform to Form 4. The Appendix contains Forms 1, 2, 3,
and 4.

Advisory Committee Notes

Former Rule 84 referred to “forms contained in the Appendix of Forms [that] are
sufficient under the rules and are intended to indicate the simplicity and brevity of statement
which the rules contemplate.” Prior to December 2015 amendments, Federal Rule of Civil
Procedure 84 referred to “forms in the Appendix [that] suffice under these rules and
illustrate the simplicity and brevity that these rules contemplate.” The amended Federal
Rule of Civil Procedure 84 abrogated the Appendix of Forms. The Committee Note
recognized the following: (1) that the purpose for providing illustrations—although useful
when the rules were adopted—had been fulfilled; (2) that many alternative sources for
forms existed; and (3) that the forms were no longer necessary.

Unlike its federal counterpart, Rule 84 of the Mississippi Rules of Civil Procedure does
not abrogate all forms. Rule 84 does not abrogate forms mentioned in Rule 4: Form 1
(formerly Form 1A); Form 2 (formerly Form 1AA); Form 3 (formerly Form 1-B); and
Form 4 (formerly Form 1-C). These forms, however, have been updated. In contrast,
December 2015 amendments to the Federal Rules of Civil Procedure moved similar forms
to the end of Federal Rule of Civil Procedure 4.

Yet like its federal counterpart, Mississippi Rule of Civil Procedure 84 recognizes that
the purpose of providing illustrations has been fulfilled. In addition, Rule 84 recognizes
that alternative sources for the forms exist and that they are no longer necessary.
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Rule 85. Title; citation.

— These rules areshall be-known as the “Mississippi Rules of Civil Procedure” and
may be cited as: Miss. R. Civ. P. or M.R.C.P (e.g., Miss. R. Civ. P. 85 or -M.R.C.P._85):e-
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APPENDIX: FORMS 1,2, 3AND 4

A-FORMS
See Rules 4 and 84 for more information about Forms 1, 2, 3, and 4. These forms are

illustrations only. fSee-Rule-84}
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FORMIA-SUMMONSForm 1. Process server (front).

(Process Server)
IN THE (Insert court) COURT OF (Insert county) COUNTY, MISSISSIPPI

A.B., Plaintiff(s)

V. Civil Action No. (Insert case number)

C.D., Defendant(s)

| il Action. File No. ] .
SUMMONS

THE STATE OF MISSISSIPPI
TO: (Insert the name and address of the person to be served)

NOTICE TO DEFENDANT(S)
THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT,

AND YOU MUST TAKE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS.
You are required to mail or hand deliver a copy of a written response to the Complaint

to— (Insert attorney’s name)—————, the attorney for the Plaintiff(s), whose post office
address is_(Insert post office address) -and whose street address is_(Insert

street address) —_Your response must be mailed or delivered within {30} days from
the date of delivery of this summons and complaint or a judgment by default will be entered
against you for the money or other things demanded in the complaint.

You must also file the-eriginal-of-your original response with the Clerk of this Court
within a reasonable time afterward.

Issued under my hand and the-court seal-ef-said-Court, this—the (Insert date) —day-of
(Insert year) 19

(Insert clerk’s signature)

Clerk of (Insert county) County, Mississippi

(Affix seal)

233



Form 1. Process server (back).

PROOF OF SERVICE—-SUMMONS

Hpsenss Do

[Use separate proof of service for each person served]

(Insert name of person or entity served) Name-of Person-er-Entity-Served

I, (Insert process server’s name), the process server identified below, served —the
undersighed-process—server—served-the summons and complaint gpon (Insert name of
person or entity served)the-person-er-entity- nramed-abeve-in the following manner setforth
belew—(process server must check proper space and provide all additienal-requested
information that is requested and pertinent to the mode of service used):

—[] FIRST CLASS MAIL AND ACKNOWLEDGEMENT SERVICE.—_By
mailing— {by-first class mail, postage prepaid_and };-on the date stated in the attached

Notice,—to (Insert name) copies of the: (1) eepiesto-thepersen-served,togetherwith
copies-of-theform-of-nnotice; (2) -and-acknowledgement; -and (3) self-addressed return
envelope, postage prepaid. addressed-to-the-sender-(Attach completed acknowledgement
of receipt from Form 3)pursuantto-M-R-C-P—Form-1B).

—[] PERSONAL SERVICE.— +personaly-delivered-copiesto———o0n thethe
(Insert date) of (Insert year), | personally delivered copies to (Insert name)— —day-of

—9—where | found satd-that person(s) in— (Insert county) _County of the State of
(Insert state)

[l RESIDENCE SERVICE.— After exercising reasonable diligence | was unable
to deliver ¢ copies to satd-(Insert name) persen—wwithin_(Insert county) County of the State

of (Insert state). ————county{state}—I served the summons and complaint on the

(Insert date) of (Insert year), day of —19— at the usual place of abode of
satd—(Insert name)persen by leaving a true copy of the summons and complaint with
(Insert name), 7Wh0 is the— ’Insert wife husband son, dauqhter or

other person)

a family member of (Insert name) theiamrl%ef—th&peesen—sewedeabove theage 16 e#
sixteen-years-and willing to receive the summons and complaint. And afterwards on the
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(Insert date) of (Insert year), and-thereafteronthe——dayof—— 19— mailed

((by-first class-mail, postage prepaid) copies to(Insert name) -the-persen-served-at-hat his/
efr-her usual place of abode where the copies were left.

——[1—CERTIFIED MAIL SERVICE.- By mailing to an address outside Mississippi
(by-first class-mat, postage prepaid, reguiring-a-return receipt) copies to (Insert namethe
person-served).— (Attach signed return receipt or the return envelope marked *““Refused.”)

At the time of service | was at least 18 years of age and not a party to this action.

Fee for service: $— — — —(Insert amount of fee)

Process server must list below: [Please print or type]

(Insert name)

(Insert social security number)

(Insert address)

(Insert telephone number)

Address

State of —(Insert state). ——}
County of —(Insert county). ——

(Insert name) Ppersonally appeared before me, a —the—undersigned—notary public
autherity-in_the above jurisdiction and whose signature follows, -and-ferthe-state-and
county-and after aforesaid—the-within-named————wheo-being first-by-me-duly sworn,
states on oath that the matters and facts set-ferth-in the feregeing-previous “Proof of
Service-—Summons” are true and correct as therein-stated in it.-

(Insert process server’s signature)

Procose copone Iofomnion,
Sworn to and subscribed before me the (Insert date) of (Insert year) this-the——day-of
19

(Insert process notary public’s signature)
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Slotpmrio e
{Seal) (Affix seal)
My €commission Eexpires:_(Insert date)

[Adopted effective Mareh-3/1/--1985; amended effective May-5/2/-1985; amended Mareh
3/17/-4995.]
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Form 2. Sheriff (front).

FORMIAA—SUMMONS
IN THE (Insert court) COURT OF (Insert county) COUNTY, MISSISSIPPI

A.B., Plaintiff(s)

V. Civil Action No. (Insert case number)
C.D., Defendant(s)
(Sherift)
SUMMONS
SUMMONS

THE STATE OF MISSISSIPPI
TO: (Insert the name and address of the person to be served)

NOTICE TO DEFENDANT(S)

THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT,
AND YOU MUST TAKE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS.

You are required to mail or hand deliver a copy of a written response to the Complaint
to (Insert attorney’s name), the attorney for the Plaintiff(s), whose post office address is
(Insert post office address) and whose street address is (Insert street address). Your
response_must be mailed or delivered within 30 days from the date of delivery of this
summons and complaint or a judgment by default will be entered against you for the money
or other things demanded in the complaint.

You must also file your original response with the Clerk of this Court within a
reasonable time afterward.

Issued under my hand and court seal, the (Insert date) of (Insert year).

(Insert clerk’s signature)

Clerk of (Insert county) County, Mississippi

(Affix seal)
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Form 2. Sheriff (back).

(Seah)

[This ¢ hall I ide of : Sherifh)]
RECEIVED the (Insert date) of (Insert year).

(Insert sheriff’s signature)

Sheriff of (Insert county) County, Mississippi

SHERIFF’S RETURN

State of (Insert state).
County of (Insert county).

County-of—)

| personally delivered copies of the summons and complaint on the (Insert date) of
(Insert year), to: (Insert name).




[1 After exercising reasonable diligence | was unable to deliver copies of the summons
and complaint to (Insert name) within (Insert county) County, Mississippi. | served the
summons and complaint on the (Insert date) of (Insert year), at the usual place of abode of
(Insert name) by leaving a true copy of the summons and complaint with (Insert name),
who is the (Insert wife, husband, son, daughter, or other person), a family member of
(Insert name) above age 16 and willing to receive the summons and complaint. And
afterwards on the (Insert date) of (Insert year), | mailed (first class, postage prepaid) copies
to(Insert name) at h|s/her usual place of abode where the copies were Ieft

-1 was unable to serve the summons and complaint.

This (Insert date) of (Insert year). Fhisthe——dayof ——— 19—

Sheriff of (Insert county), Mississippi.

(Insert deputy sheriff’s signature)

Deputy Sheriff

I )
Sheriit-of —County,
— By DopubrShord
[Note: All summons issued to the sheriff must be returned within thirty-30 days from the
day the summons was received by the sheriff pursuant-underto—the—requirements—of
Mississippi Rule of Civil Procedure 4(c)(2)].
[Adopted effective Mareh-3/1/-1985; amended effective February-2/1/7-1990.]







Form 3. Notice and acknowledgment for service by mail (front).

IN THE (Insert court) COURT OF (Insert county) COUNTY MISSISSIPPI

A.B., Plaintiff(s)

V. Civil Action No. (Insert case number)

C.D., Defendant(s)

NOTICE

TO: (Insert the name and address of the person to be served)

B

The enclosed summons and complaint are served pursuant-according to to-Rule 4(c)(3)
of the Mississippi Rules of Civil Procedure.

You must sign and date the acknowledgment at the bottom of this page.—_If you are
served on behalf of a corporation, unincorporated association (including a partnership), or
other entity, you must indicate under your signature your relationship to that entity.— If you
are served on behalf of another person and yeu-are-authorized to receive process, you must
indicate that authority under your signature-yeur-authority.

If you do not complete and return the form to the sender within 20 days of the date of
mailing shown below, you (or the party on whose behalf you are being served) may be
required to pay any-expenses incurred in serving a summons and complaint.

If you do complete and return this form, you (or the party on whose behalf you are being
served) must respond to the complaint within 30 days of the date of your signature. If you
fail to do so, judgment by default will be taken-entered against you for the relief demanded
in the complaint.

| declare that this Notice and Acknowledgement of Receipt of Summons and
Complaint was mailed on —(Insert date) of (Insert year).

~— {Insert date)




(Insert signature)

Signatare



Form 3. Notice and acknowledgment for service by mail (back).

THIS ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND COMPLAINT
MUST BE COMPLETED

| acknowledge that | have received a copy of the summons and efthe-complaint in the
above-captioned matter in the State of (Insert state)

(Insert signature)

(Insert relationship to entity/authority to receive service of process)

Stghature

(Insert date of signature)

e —
il Author .
Service of Process)

Date of Signature

State of (Insert state).
County of (Insert county).

(Insert name) personally appeared before me, a notary public in the above jurisdiction
and whose signature follows, who solemnly and truly declared and affirmed before me that
the matters and facts in the previous “Acknowledgment of Receipt of Summons and
Complaint” are true and correct as stated in it.

(Insert process server’s signature)

Affirmed to and subscribed before me the (Insert date) of (Insert year),

(Insert process notary public’s signature)




(Affix seal)

My commission expires: (Insert date)

Notary Public
(Seah)
[Adopted effective Mareh-3/1/--1985; amended effective May-5/2/7-1985; amended Mareh

31715
1995]



Form 14e.— Summons by publication.

IN THE (Insert court) COURT OF (Insert county) COUNTY, MISSISSIPPI

A.B., Plaintiff(s)

V. Civil Action No. (Insert case number)

C.D., Defendant(s)

SUMMONS

THE STATE OF MISSISSIPPI
TO: (Insert the name and address of the person to be served)

You have been made a Defendant in the suit filed in this Court by (Insert name of all
Plaintiffs), Plaintiff(s), seeking (Insert a brief description of the relief being sought).
Defendants other than you in this action are (insert names of all defendants other than the
person or persons who are the subject of this summons).

You are required to mail or hand deliver a copy of a written response to the Complaint
to (Insert attorney’s name), the attorney for the Plaintiff(s), whose post office address is
(Insert post office address) and whose street address is (Insert street address).

YOUR RESPONSE MUST BE MAILED OR DELIVERED NOT LATER THAN 30
DAYS AFTER (INSERT DATE) OF (INSERT YEAR), WHICH IS THE DATE OF THE
FIRST PUBLICATION OF THIS SUMMONS. IF YOUR RESPONSE IS NOT MAILED
OR DELIVERED AS STATED, A JUDGMENT BY DEFAULT WILL BE ENTERED
AGAINST YOU FOR THE MONEY OR OTHER RELIEF DEMANDED IN THE
COMPLAINT.




You must also file your original response with the Clerk of this Court within a

reasonable time afterward.
Issued under my hand and court seal, the (Insert date) of (Insert year).

(Insert clerk’s signature)

Clerk of (Insert county) County, Mississippi

(Affix seal)

[Adopted effective March 1, 1985; amended effective May 2, 1985.]
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APPENDIX B. SFATUTES-AFFECTED STATUTES [Deleted in its entirety].

[Effective June-6/24/-1992-].
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APPENDIX C.—TIME TABLE FOR PROCEEDINGS UNDER THE
MISSISSIPPI RULES OF CIVIL PROCEDURE [Deleted in its entirety].

[Effective June-6/24/;1992.].
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	ORDER REPEALING COMMENTS TO THE MISSISSIPPI RULES OF CIVIL PROCEDURE
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